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RULES   OF  PRACTICE 

IN    THE 

SUPREME  COURT  OF  THE  STATE  OF  IILINOIS. 


On  the  second  day  of  October,  of  the  September  term,  1875,  it  was 

''Ordered,  that  Rule  forty  two  of  this  court  be  and  the  same  is  hereby 
rescinded." 

That  rule  was  as  follows: 

Rule  42.  "Upon  the  affirmance  of  judgments,  executions  may  issue 
at  the  option  of  the  party,  from  this  court,  or  if  such  party  so  elect,  a 
writ  of  procedendo  shall  be  issued  to  the  court  below,  upon  the  payment 
by  the  successful  party  of  the  costs  made  by  him  in  this  court." 

On  the  first  day  of  November,  also  of  the  September  term,  1875,  it  was 

"Ordered,  that  Rule  forty -three  be  amended  by  striking  out  of  the  last 
sentence  the  words  '  and  Friday.'  " 

Thereby  providing  that  candidates  for  admission  to  the  Bar  shall  be 
examined  on  Thursday  of  the  first  week  of  each  term,  instead  of  Thurs- 
day and  Friday,  as  heretofore. 

At  the  same  time,  it  was  "Ordered,  that  Rule  fifty-two  be  rescinded." 
That  rule  was  as  follows: 

Rule  52.  "The  clerks  in  the  Central  and  Southern  Grand  Divisions 
shall  be  allowed  a  fee  upon  abstracts  filed  in  this  court  in  said  divisions, 
respectively,  for  the  full  amount  thereof,  at  the  present  mode  of  taxation 
less  twenty  cents  for  each  one  hundred  words  of  one  copy  of  said  ab- 
stracts, to  be  allowed  the  party  for  printing  the  same,  but  in  no  case  shall 
the  clerks'  fees  for  such  abstracts,  as  provided  in  this  rule,  exceed  the  sum 
of  twentj'-five  dollars." 

It  was  also  Ordered,  "that  the  last  clause  of  Rule  fifty-tliree,  commencing 
with  the  words  'and  in  addition  thereto,'  be  and  the  same  is  hereby 
stricken  out,  so  as  to  conform  to  the  statute  now  in  force."  That  rule  was 
as  follows,  the  portion  in  italics  indicating  that  which  is  stricken  out  by 
the  foregoing  amendment: 

Rule  53.  "Upon  printed  abstracts  being  furnished,  in  any  of  the  sev- 
eral grand  divisions,  in  conformity  to  the  rules  of  this  court,  it  shall  be 
the  dut}r  of  the  clerk  to  tax  a  printer's  fee,  at  the  rate  of  twenty  cents  for 
each  one  hundred  words  of  one  copy  of  such  abstract,  against  the  unsuc- 
cessful party  not  furnishing  such  abstracts,  as  costs,  to  be  recovered  by  the 
successful  party  furnishing  the  same;  and  in  addition  thereto,  there  shall 
be  taxed  as  costs,  in  cases  in  the  Central  and  Southern  Grand  Divisions, 
against  the  unsuccessful  party,  such  fees  for  abstracts  as  are  allowed  to  the 
clerks  of  the  two  last  named  divisions,  under  the  preceding  rule." 


CASES 


IN   THE 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN  GRAND  DIVISION 


SEPTEMBER    TERM,     1873 


Michael  Higgins 

V. 

The  People  of  the  State  of  Illinois. 

1.  Intoxicating  liquor — sufficiency  of  information.  An  information 
charging  that  the  defendant,  not  having  a  legal  license  to  keep  a  grocery, 
sold  a  certain  quantity  of  intoxicating  liquors  to  be  drunk  upon  or  about 
the  building  or  premises  where  sold,  is  sufficient. 

2.  Appeal  from  the  county  to  circuit  cotjut— judgment  on  hearing. 
Under  the  act  of  1872,  to  increase  the  jurisdiction  of  county  courts, 
the  circuit  court,  on  appeal  or  writ  of  error  from  the  county  court,  may, 
on  affirmance,  render  final  judgment,  or  remand  the  case  to  the  county 
court  for  further  proceedings. 

Writ  of  Error  to  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 


12  HiggixNS  v.  The  People.  [Sept,  T. 

Opinion  of  the  Court. 

This  was  an  information  filed  by  the  State's  Attorney  of 
Bureau  county,  on  behalf  of  the  People,  against  Michael 
Higgins,  for  selling  intoxicating  liquor  without  license.  The 
opinion  states  the  material  facts. 

Mr.  J.  J.  Hereon,  for  the  plaintiif  in  error. 

Mr.  James  K.  Edsaee,  Attorney  General,  and  Mr.  C.  C. 
Warren,  State's  Attorney,  for  the  People. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court: 

This  is  a  writ  of  error  to  the  circuit  court  of  Bureau 
county,  to  bring  up  the  record  of  a  judgment  rendered  in 
that  court  on  appeal  from  the  county  court  of  that  countv  in 
an  information  filed  by  the  State's  Attorney,  on  behalf  of  the 
People,  against  Michael  Higgins,  for  an  alleged  violation  of 
the  act  of  January  13,  1872,  known  as  "the  liquor  law." 

All  the  constitutional  questions  raised  on  this  record  were 
discussed  and  decided  by  this  court  in  the  case  of  Myers  v. 
The  People,  67  111.  503,  and  five  other  similar  cases,  all  decided 
against  the  plaintiifs  in  error  by  affirming  the  judgments  of 
the  circuit  court.  We  have  no  desire  to  go  over  the  ground 
explored  in  those  cases,  and  will  confine  ourselves  to  the 
points  now  made. 

It  is  claimed  by  the  plaintiff  in  error  that  the  information 
is  defective  in  not  alleging  the  liquors  sold  were  intoxica- 
ting liquors.  This  objection  has  no  foundation  in  fact.  The 
information  charges  that  defendant,  not  having  a  legal  license 
to  keep  a  grocery,  sold  a  certain  quantity  of  intoxicating 
liquors,  to  be  drunk  upon  or  about  the  building  or  premises 
where  sold. 

A  trial  by  jury  was  had  in  the  county  court,  and  a  verdict 
of  guilty  rendered  on  each  count  of  the  information.  Where- 
upon it  was  ordered  and  adjudged  by  the  court  that  the  defend- 
ant  pay  a   fine   of  one   hundred    and    twenty   dollars,    being 
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Opinion  of  the  Court. 

twentv  dollars  for  each  count,  and  be  imprisoned  in  the  county 
jail  sixty  davs,  being  ten  days  imprisonment  for  each  count; 
and  it  was  further  ordered  that  the  defendant  stand  commit- 
ted to  the  jail  of  the  county  until  the  fine  and  costs  were  fully 
paid. 

From  this  judgment  the  defendant  prayed  an  appeal  to  the 
circuit  court,  which  was  granted  on  his  entering  the  proper 
recognizance,  and  a  bill  of  exceptions  was  duly  signed  and 
sealed. 

In  the  circuit  court  various  errors  were  assigned  and  heard 
and  considered,  and  the  court  being  fully  advised  in  the  prem- 
ises, found  there  was  no  error  for  which  the  judgment  should 
be  reversed.  It  was  therefore  considered  by  that  court  that, 
in  lieu  of  said  judgment  in  the  county  court,  the  people  have 
judgment  in  like  manner  and  to  the  same  effect  in  this  court. 
Whereupon  it  was  ordered  and  adjudged  by  the  court  that 
the  defendant  be  confined  in  the  county  jail  of  Bureau  county 
for  the  term  and  period  of  ten  days  for  each  of  said  six 
offenses  of  which  he  is  found  guilty,  as  appears  by  the  record, 
being  in  all  sixty  days;  and  that  he  also  make  his  fine  to  the 
people  of  the  State  in  the  sum  of  twenty  dollars  for  each  of 
said  six  offenses,  and  that  the  said  people  have  and  recover 
of  the  defendant  the  sum  of  one  hundred  and  twenty  dollars, 
the  amount  of  said  fines,  and  also  the  costs  of  the  prosecution 
in  the  county  court  and  of  this  appeal,  and  that  they  have 
execution  therefor,  and  that  defendant  stand  committed  to 
the  county  jail  until  the  said  fines  and  costs  are  fully  paid. 

This  appeal  is  prosecuted  to  reverse  this  judgment,  the 
case  turning  upon  the  error  first  assigned  in  this  court,  and 
that  is :  The  circuit  court  erred  in  hearing  the  cause  as  a 
court  of  review,  but  should  have  tried  the  cause  de  novo. 

Counsel  for  plaintiff  in  error  argue,  if  the  circuit  court 
hears  a  case  on  the  record  sent  up  from  the  county  court,  and 
is  to  be  governed  by  the  practice  of  the  Supreme  Court,  the 
judgment  should  be  a  judgment  of  affirmance,  and  nothing 
more;  but  here,  he  says,  the  circuit  court  proceeded  to  pass 
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sentence,  and,  in  addition  to  confinement  in  the  countv  jail 
for  the  fine  imposed  by  the  county  court,  and  the  costs  of  that 
court,  a  further  order  was  made  by  the  circuit  court  that  the 
defendant  should  stand  committed  until  the  costs  of  the  appeal 
were  fully  paid.  He  insists  there  are  now  two  judgments 
against  the  defendant. 

Nominally  this  may  be  so,  but  only  one  judgment  which 
can  now  be  enforced.  The  judgment  of  the  circuit  court  is 
"in  lieu"  of  that  in  the  county  court,  and  renders  ineffectual 
that  of  the  county  court.  It  is  the  same  in  the  Supreme 
Court  when  this  court  renders  such  a  judgment  as  the  circuit 
court  should  have  rendered.  The  judgment  of  the  highest 
court  takes  the  place  of  the  judgment  of  the  lower  court, 
which  ceases  to  have  any  force. 

What  says  the  statute?  Section  3  of  the  act  of  1872,  to 
increase  the  jurisdiction  of  county  courts,  provides,  that 
appeals  and  writs  of  error  shall  be  allowed  from  the  final 
judgment  of  the  county  court,  in  cases  under  this  act,  to  the 
circuit  court,  to  be  taken  and  tried  in  the  same  manner  as  is 
now  or  may  hereafter  be  provided  by  law  for  appeals  and 
writs  of  error  from  the  circuit  to  the  Supreme  Court.  Sess. 
Laws   1872,  p.  326. 

By  section  80  of  the  Practice  act  of  the  same  session,  ib. 
351,  it  is  provided,  in  all  cases  of  appeals  and  writs  of  error 
the  Supreme  Court  may  give  final  judgment  and  issue  execu- 
tion, or  remand  the  cause  to  the  inferior  court  in  order  that 
an  execution  may  be  there  issued,  or  that  other  proceedings 
may  be  had  thereon. 

It  thus  appears  the  circuit  court  may  proceed  on  appeals  or 
writs  of  error  in  the  same  manner  as  this  court  proceeds  on 
appeals  or  writs  of  error  from  the  circuit  court.  Here,  the 
causes  are  tried  by  the  record,  as  this  was,  and  final  judgment 
rendered  in  that  court,  to  which  we  see  no  objection. 

The  objection  that  the  statute  fixes  the  penalty  on  convic- 
tion, is  not  available,  as  the  judgment  of  the  court  is  the 
behest  of  the  statute,  and  nothing  more.     The  minimum  of 
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the  fine  is  fixed  for  each  offense  at  twenty  dollars,  and  ten 
days  the  minimum  of  imprisonment.  The  court  determined 
neither;  the  statute  determined  both. 

We  perceive  no  error  in   the  record,  and  affirm  the  judg- 
ment. 

Judgment  affirmed. 


John  A.  Mellendy  et  ah 

V. 

C.  Dean  Austin  et  ah 

1.  Chancery — relief  against  judgment — sufficiency  of  bill  to  show  misap- 
plication of  a  fund.  A  bill  in  equity  to  obtain  relief  against  a  judgment 
at  law  showed  that  the  plaintiff  in  the  judgment  sold  one  A,  a  peddler, 
goods,  for  which  A  gave  the  notes  embraced  in  the  judgment,  with  the 
complainants  as  sureties,  who  became  such  under  the  agreement  of  all 
the  parties  that  A  should  sell  the  goods  and  apply  the  proceeds  from  time 
to  time  until  the  notes  should  be  paid;  that  the  plaintiff  continued  after- 
wards to  sell  goods  on  a  credit  to  A  until  he  failed,  when  he  owed  the 
plaintiff  about  $700  on  account;  and  that,  after  the  giving  of  the  notes,' 
A  sent  the  plaintiff,  at  different  times,  about  $1800,  and  more  than  enough 
to  have  paid  the  notes,  which  was  applied  in  payment  of  the  subsequent 
account:  Held,  that  the  bill  was  defective  in  not  charging  that  the  goods 
for  which  the  notes  were  given  had  been  sold  by  A,  or  that  A  had  re- 
ceived any  money  for  them,  or  if  so,  that  he  sent  it,  or  any  part  of  it,  to 
the  plaintiff  in  the  judgment.  Unless  this  were  so,  there  could  be  no 
misapplication  of  the  fund,  which  was  their  security,  and  consequently 
no  breach  of  the  agreement  by  the  plaintiff. 

2.  Payment — misapplication  of  as  against  rights  of  surety.  If  the 
payee  of  notes  given  for  the  purchase  of  goods  agrees  with  the  purchaser 
and  his  sureties  that  the  proceeds  of  the  goods,  when  sold  by  the  pur- 
chaser, shall  be  received  in  payment  of  the  notes,  this  will  constitute  the 
proceeds  of  the  sale  a  fund  for  the  pajnnent  of  the  notes,  and  the  payee 
can  not,  without  the  consent  of  the  sureties,  apply  the  same  when  paid  to 
him  on  some  other  indebtedness  of  the  principal. 

3.  Same — what  regarded  as  such  at  law.  Where  goods  are  sold  to  A, 
who  gives  his  notes  for  the  price,  with  sureties,  under  an  agreement  that 
he  is  to  peddle  the  same  and  the  proceeds  shall  be  taken  and  applied  in 
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payment,  the  proceeds,  when  received  by  the  payee,  will  be  a  payment  on 
the  notes,  and  the  payee  will  have  no  right  to  appropriate  it  to  any  other 
purpose  without  the  assent  of  the  sureties.  The  defense  in  such  a  case  is 
complete  at  law  under  the  plea  of  payment. 

4.  Chancery — relief  against  judgment  where  there  was  a  defense  at  law. 
Where  a  party  has  a  defense  at  law  in  a  suit  against  him,  he  must  use 
every  reasonable  effort  to  make  it  before  a  court  of  equity  will  relieve 
him,  and  usually  a  high  degree  of  diligence  will  be  required,  and  the 
accident  shall  not  only  have  occurred  preventing  the  defense,  but  it  must 
also  appear  that  it  could  not  have  been  remedied  by  the  use  of  all  reason- 
able precaution  and  effort. 

5.  Where  a  party  seeking  relief  against  a  judgment  showed  that  he 
sent  a  draft  by  mail  to  his  attorney,  on  the  13th  day  of  May,  with  which 
to  take  the  deposition  of  a  witness,  which  the  attorney  never  received, 
and  supposing  the  defense  was  abandoned,  made  no  preparation  for  trial, 
and  the  case  was  tried  September  9  following,  resulting  in  a  judgment 
for  the  sum  claimed  by  the  plaintiff,  and  it  also  appeared  that  the  defend- 
ant resided  only  about  150  miles  from  the  place  where  the  court  was  held : 
Held,  that  the  party  was  guilty  of  such  negligence,  in  preparing  for  his 
defense  at  law,  as  to  prevent  a  court  of  equity  from  interfering  with  the 
judgment. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  John  A.  Mellendy  and 
Noah  Green,  against  C.  Dean  Austin  and  Allan  McClure, 
impleaded  with  Augustus  Johnson.  The  opinion  of  the  court 
contains  a  sufficient  statement  of  the  case  and  its  leading 
facts. 

Mr.  J.  H.  Knowlton,  for  the  appellants. 

Mr.  Sanford  B.  Perry,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  alleges  that  one  Augustus  Johnson  was 
a  peddler;  that  Austin  was  a  merchant  in  Chicago;  that 
the  former  purchased  of  the  latter  goods  to  the  amount  of 
$1307.58,  and  gave  his  notes  therefor  with  appellants  as  his 
sureties;  that  it  was  understood   and  agreed  by  the  parties 
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that  Johnson  should  sell  the  goods  and  apply  the  proceeds 
from  time  to  time  until  the  notes  should  be  paid,  and  these 
were  the  conditions  upon  which  appellants  became  his  sure- 
ties on  the  notes;  that  Austin  continued  to  sell  goods  to 
Johnson  on  credit  until  the  failure  of  the  latter,  when  he 
owed  Johnson  about  $700  on  account ;  that  after  the  notes 
were  given  to  Austin,  Johnson  sent  him,  at  diiferent  times, 
about  $1800,  and  more  than  enough  to  have  paid  the  notes, 
and  which  should  have  been  applied  to  their  payment,  but  no 
part  of  that  sum  was  endorsed  as  a  credit  thereon ;  that 
Austin,  after  Johnson  had  failed,  conceived  the  idea  of  apply- 
ing the  money  thus  sent  him,  on  the  account,  and  only  credited 
one  of  the  notes,  and  fraudulently  sued  upon  the  other  two, 
and  after  defendants  were  served  with  process  they  filed  the 
plea  of  the  general  issue;  second,  a  plea  of  payment,  and  a 
plea  setting  up  the  agreement  specified  in  the  bill ;  that  on 
the  9th  day  of  October,  1871,  the  papers  and  all  files  in  the 
case  were  consumed  by  fire  ;  that  in  May,  1872,  upon  leave 
of  the  court,  the  papers  and  record  in  the  case  were  restored; 
that  at  the  time  of  the  restoration  of  the  record,  complain- 
ants' attorneys  wrote  to  Mellendy,  informing  him  that  they 
must  have  $25  to  pay  the  expense  of  taking  the  deposition 
of  one  Ailsworth  by  commission,  and  that  the  letter  was 
received  through  the  mail,  and  Mellendy,  a  few  days  there- 
after, answered  the  letter,  inclosed  $25,  in  a  draft  pavable  to 
the  order  of  his  attorneys-,  and  sent  the  same  by  mail  to  them; 
that  complainants  fully  believed  they  had  received  the  letter 
and  draft,  and  never  knew  or  heard  to  the  contrary  until  the 
1st  of  October,  1872,  when  Johnson  informed  them  that  the 
attorneys  had  not  received  the  letter  or  draft,  and  as  they  had 
received  no  reply  to  their  letter,  they  supposed  that  all  further 
defense  had  been  abandoned  by  complainants;  that  complain- 
ants had  never  abandoned  the  idea  of  defending  the  suit,  but 
were  relying  on  their  attorneys  to  prepare  the  defense  and 
give  them  notice  of  the  trial ;  that  had  the  deposition  of  Ails- 
worth been  taken,  he  would  have  testified  to  the  agreement 
2— 69th  III. 
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upon  which  the  notes  were  given,  and  that  Austin  had  re- 
ceived the  various  sums  paid  by  Johnson  after  the  notes  were 
given  ;  that  the  attorneys,  not  having  received  any  reply  to 
their  letter,  gave  no  further  attention  to  the  case,  under  the 
supposition  that  the  defense  was  abandoned  ;  that  on  the  9th 
day  of  September,  1872,  the  cause  was  tried,  and  a  judgment 
for  $831.52  was  recovered  against  complainants  and  Johnson, 
and  that  execution  had  been  issued  and  was  in  the  hands  of  an 
officer  for  collection;  that  Johnson  is  insolvent. 

The  bill  prays  that  a  new  trial  be  decreed,  and  that  Austin 
be  perpetually  enjoined  from  collecting  the  judgment. 

At  the  November  term  of  the  court  below,  Austin  appeared, 
filed  affidavits  and  moved  the  court  to  dissolve  the  injunction. 
The  court  having  heard  the  evidence  adduced,  found  the 
equities  of  the  case  with  defendants,  and  dissolved  the  injunc- 
tion and  dismissed  the  bill,  at  complainants'  costs,  and  they 
bring  the  case  to  this  court. 

The  allegations  are  not  specific.  After  alleging  that  it  was 
agreed  that  the  goods  for  which  the  notes  were  given  should 
be  sold  and  the  proceeds  of  the  sale  should  be  applied,  it  is 
not  charged  that  the  goods  were  sold  or  that  any  money  was 
received  from  such  sale,  or  that  it,  or  any  part  of  it,  was  sent 
to  Austin.  They  do  charge,  however,  that  Johnson  purchased 
other  goods,  from  time  to  time,  on  credit,  and  that  he  had 
sent  Austin,  at  various  times,  money  amounting  in  the  aggre- 
gate to  about  $1800,  being  more  than  sufficient  to  have  paid 
the  notes. 

The  facts,  if  true,  do  not  show  a  breach  of  the  agreement. 
From  anything  the  bill  discloses,  we  can  not  say  that  the 
goods  have  ever  been  sold,  the  money  received  for  them,  or 
if  received,  that  the  monev  arising;  from  their  sale  had  been 
sent  to  Austin.  If  other  money  was  sent  to  him,  that  was 
no  breach  of  the  agreement  by  Austin.  Or  if  Johnson  has 
not  sold  the  goods  or  received  the  money  for  them,  or  having 
received  it,  has  appropriated  it  to  other  purposes,  then  it  is 
Johnson,  and  not  Austin,  who  has  failed  to  keep  faith  and  to 
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perform  the  agreement.  Relying  upon  the  misapplication  of 
a  security  or  fund  as  a  defense,  it  must  be  shown  that  the 
particular  fund  or  security  has  been  misappropriated. 

But.  even  conceding  that  this  bill  did  contain  the  necessary 
allegations  to  show  that  the  fund  was  misapplied,  still  it 
would  be  a  defense  at  law.  If  Austin  received  the  proceeds 
of  the  sale  of  these  goods,  his  agreement  with  the  sureties 
that  the  money,  when  received,  should  be  applied  to  dis- 
charge the  notes,  his  applying  them  to  another  indebtedness 
would  have  been  an  act  of  bad  faith,  and  the  sureties  could 
have  insisted  that  the  money  received,  according  to  the  terms 
of  the  agreement,  should  be  applied  as  a  payment  on  the 
notes.  Such  an  agreement  constituted  the  proceeds  of  the 
sale  a  fund  out  of  which  the  notes  were  to  be  paid,  and  it 
r>ould  not,  without  their  consent,  be  applied  to  some  other 
indebtedness;  and  such  a  defense  can  be  made  at  law  under 
the  plea  of  payment.  If  received  under  the  agreement,  it 
was  a  pavment  on  the  notes,  and  the  holder  had  no  right  to 
appropriate  it  to  any  other  purpose  without  the  assent  of  the 
sureties. 

Again,  there  was  an  entire  want  of  diligence  on  the  part 
of  complainants.  They  allege  that  the  draft  was  sent  to  their 
attorneys  on  the  13th  of  May,  and  the  trial  was  not  had  until 
the  9th  of  September  following,  wanting  but  four  days  of  four 
months,  and  no  inquiry  was  made  in  reference  to  the  case  or 
whether  the  draft  was  received.  Such  inattention  and  neglect 
seems  to  us  as  being  extraordinary.  Only  about  150  miles 
from  Chicago,  where  communication  could  probably  have 
been  had  by  mail  almost  daily — when,  by  railroad,  they  no 
doubt  could  have  reached  Chicago  in  a  few  hours,  it  seems  to 
be  remarkable  that  they  neither  wrote  nor  went  to  learn 
whether  the  draft  had  been  received,  and  whether  prepara- 
tions were  made  for  their  defense.  No  prudent  and  ordina- 
rily careful  man,  it  seems  to  us,  would  have  been  so  negligent 
of  important  interests  as  complainants  have  shown  themselves 
in  this  matter.     When  a  party  has  a  defense  at  law,  he  must 
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use  every  reasonable  effort  to  make  it,  before  a  court  of  equity 
will  relieve;  and  usually  a  high  degree  of  diligence  will  be 
required,  and  the  accident  shall  not  only  have  occurred,  but 
it  must  appear  that  it  could  not  have  been  remedied  by  the 
use  of  all  reasonable  precaution  and  effort.  Appellants  have 
failed  to  show  such  diligence,  and  can  not  invoke  the  aid  of 
the  court  to  relieve  them  from  the  effects  of  their  negligence. 
The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Maetin  C.  Bissell 

*>• 

Del os  B.  Cttrran. 

1.  Promissory  note — assignee  after  maturity  takes  subject  to  all  defenses. 
The  purchaser  of  a  promissory  note  after  maturity  takes  it  subject  to 
any  defense  that  exists  against  it  in  the  hands  of  the  payee.  If  the  payee, 
at  the  date  of  the  assignment,  is  indebted  to  the  maker  in  a  sum  greater 
than  is  due  on  the  note,  such  indebtedness  may  be  set  off  in  an  action  on 
the  note  by  the  assignee. 

2.  Instruction — repeating.  Where  the  law,  so  far  as  applicable  to  the 
facts  of  a  case,  is  stated  in  an  instruction  given  as  liberally  as  the  party 
could  ask,  the  refusal  of  the  court  to  give  others  not  based  on  the  evidence, 
asked  by  such  party,  is  not  erroneous. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  a  suit,  brought  by  Martin  C.  Bissell  against  De- 
los  B.  Curran,  upon  a  promissory  note,  given  by  the  defend- 
ant to  one  Bevans,  and  assigned  by  Be  vans  to  the  plaintiff, 
after  maturity.     The  opinion  states  the  material  facts. 

Messrs.  Breckinridge  &  Garnsey,  for  the  appellant. 

Messrs.  Olin  &  Phelps,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  note  which  is  the  subject  of  controversy  in  this  action 
was  purchased  by  appellant  after  maturity,  and  hence  he  took 
it  subject  to  any  defense  that  could  be  made  to  it  had  the 
suit  been  brought  in  the  name  of  the  original  payee.  The 
defense  interposed  is,  that  the  payee  was  indebted  to  appellee 
at  the  date  of  the  assignment  in  a  sum  greater  than  the  amount 
due  on  the  note.  The  fact  of  the  indebtedness  does  not  seem 
to  be  controverted,  and  the  amount  which  appellee  seeks  to 
have  set  oif  exceeds  any  sum  claimed  to  be  due  on  the  note 
in  controversy. 

Appellant,  however,  insists,  that  after  the  note  came  to  his 
hands  he  had  an  interview  with  appellee,  in  which  it  was 
agreed,  if  he  would  forbear  the  collection  for  a  stated  period, 
appellee  would  pay  the  note.  Appellee  most  positively  denies 
making  any  such  agreement. 

On  this  question  the  evidence  was  flatly  contradictory,  and 
it  was  the  province  of  the  jury  to  reconcile  it  as  well  as  they 
could.  This  they  have  done,  and  their  finding  being  against 
appellant  we  are  not  at  all  dissatisfied  with  the  verdict.  In- 
deed, the  weight  of  the  evidence  seems  to  be  with  appellee — 
certainly  the  equities  of  the  case  are  all  with  him.  The  con- 
tract, as  alleged,  is  itself  absurd  and  unreasonable.  What 
possible  motive  can  be  assigned  for  making  the  agreement  to 
pay  the  note  in  consideration  of  extension  of  time,  when  no 
indebtedness  whatever  existed?  It  would  simply  be  an 
undertaking  to  pay  appellant  a  certain  sum  of  money  if  he 
would  forbear  to  institute  a  suit  on  a  note  that  had  been  pre- 
viously fully  satisfied  and  discharged  while  in  the  hands  of 
the  payee.  A  party  may  buy  his  peace  at  any  price  he  may 
see  fit  to  pay,  but  a  contract  like  the  one  insisted  upon  ought 
to  be  proved  by  a  clear  preponderance  of  evidence  before  a 
court  would  undertake  to  enforce  it.  There  is  no  evidence 
in  the  record  that  overcomes  the  express  denial  of  appellee 
that  he  ever  made  such  a  contract. 
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The  instructions  asked  by  appellant,  which  the  court  re- 
fused to  give,  were  not  based  on  the  evidence,  and  were  for 
that  reason,  if  for  no  other,  properly  refused.  The  effect,  if 
given,  would  have  been  to  mislead  the  jury,  and  direct  their 
attention  to  an  immaterial  issue.  The  law,  so  far  as  the  prin- 
ciple sought  to  be  announced  in  the  instructions  was  at  all 
applicable  to  the  facts  of  the  case,  was  stated  in  an  instruction 
given  for  appellee,  quite  as  liberally  as  appellant  could  ask 
to  have  it.  In  view  of  that  instruction  appellant  was,  in  no- 
wise, prejudiced  by  the  refusal  of  the  court  to  give  those 
asked  by  himself. 

It  is  so  apparent  from  all  the  evidence  that  justice  has 
been  done,  that  we  are  unwilling  to  disturb  the  judgment  of 
the  circuit  court,  although  some  trivial  errors  might  be  de- 
tected in  the  record. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  National  Insurance  Company 

v. 

The  Chamber  of  Commerce, 

1.  Appeal — appeal  must  be  taken  at  same  term  the  judgment,  etc.,  is 
rendered.  Where  a  judgment  is  rendered  by  default,  and  at  the  same  term 
a  motion  is  made  to  set  aside  the  judgment  and  default,  and  allow  a 
defense  to  be  put  in,  which  motion  is  continued  to  a  succeeding  term,  at 
which  it  is  overruled,  and  an  appeal  is  then  prayed  and  allowed,  it  will 
not  bring  in  question  the  propriety  of  the  judgment  entered  at  the  pre- 
ceding term,  but  only  the  order  overruling  the  motion. 

2.  Judgment — vacating  at  a  succeeding  term.  After  the  term  has  expired 
at  which  a  judgment  is  rendered,  the  court  has  no  power  to  vacate  the 
same  and  allow  a  defense,  even  though  amotion  for  the  same  was  entered 
at  the  same  term  the  judgment  was  entered,  and  continued  over. 

3.  Default — assessment  of  damages  by  the  court.  Under  sec.  40  of  the 
Practice  act  of  1871-2,  upon  a  default  in  an  action  at  law,  the  court  has 
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full  power  to  assess  the  plaintiffs  damages  without  a  jury,  unless  a  jury- 
is  demanded  by  one  of  the  parties. 

4.  Amendment- of  sheriff's  return  at  succeeding  term.  The  sheriff  may 
amend  his  return  of  service  upon  the  defendant  by  leave  of  the  court  after 
the  term  at  which  judgment  or  decree  is  rendered,  upon  notice  to  the 
party  to  be  affected  by  it,  and  if  the  record  shows  that  such  other  party 
is  present  in  court  at  the  time  of  granting  such  leave,  this  will  dispense 
with  the  necessity  of  a  notice. 

5.  Declaration — sufficiency  of  not  draivn  in  question  on  appeal  from 
simple  order  refusing  to  vacate  judgment.  The  sufficiency  of  a  declara- 
tion to  support  a  judgment  by  default,  can  only  arise  on  an  appeal  or 
writ  of  error  to  the  original  judgment  itself,  and  even  then  this  must  be 
assigned  for  error.  It  can  not  arise  on  an  appeal  from  a  supplemental 
order  denying  a  motion  to  vacate  the  judgment  and  allow  a  defense  to  be 
put  iu,  decided  at  a  subsequent  term. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  assumpsit,  brought  by  appellee  against  appellant, 
to  the  October  term,  1872,  of  the  Superior  Court  of  Cook 
county,  based  upon  a  policy  of  insurance  by  the  latter  to  the 
former.  Summons  was  issued  September  25,  1872,  to  the 
sheriff  of  Cook  county.  The  return  of  the  sheriff  shows  ser- 
vice on  the  president  of  appellant  September  26,  1872.  by- 
reading  and  delivering  a  copy  thereof  to  him  on  that  day,  but 
does  not  say  that  he  left  a  copy  with  the  president.  The 
record  shows,  however,  that  by  leave  of  the  court  the  return 
was  amended,  and  the  amended  return  is  set  out  in  full,  show- 
ing the  reading  of  the  writ  to  the  president,  and  the  deliver- 
ing and  leaving  with  him  a  copy  thereof,  on  the  26th  day  of 
September,  1872. 

October  25,  1872,  a  declaration  was  filed,  which  was  ten 
days  before  the  first  day  of  the  November  term.  November 
7,  1872,  the  defendant's  default  for  want  of  appearance  was 
entered,  and  on  the  19th  of  same  month  plaintiff's  damages 
were  assessed  by  the  court  at  §5218.67,  and  judgment  ren- 
dered for  that  amount,  with  costs.  On  the  27th  of  same 
month  and  at  the  same  term,  the  defendant  tiled  its  motion, 


24       Nat.  Ins.  Co.  v.  Chamber  of  Commerce.        [Sept.  T. 

Opinion  of  the  Court. 

supported  by  affidavits,  to  set  aside  the  default  and  judgment 
in  the  cause.  No  action  was  taken  by  the  court  upon  the 
motion,  except  to  continue  it  to  the  next  term.  On  the  17th 
of  January,  1873,  at  that  same  term,  the  motion  of  defendant 
to  set  aside  the  default  and  judgment  taken  and  rendered  at 
the  previous  November  term  of  said  court,  was  heard  and 
overruled  by  the  court,  whereupon  defendant  prayed  an 
appeal  to  this  court,  which  was  allowed  upon  condition  that 
defendant  file  an  appeal  bond  and  bill  of  exceptions  within 
twenty  days,  which  was  done.  The  bill  of  exceptions  sets 
forth  simply  the  motion  to  set  aside  the  default  and  judgment, 
as  above  set  forth,  the  affidavit  in  support  thereof,  the  decision 
of  the  court  overruling  such  motion,  and  defendant's  excep- 
tion thereto. 

Mr.  E.  W.  Evans,  for  the  appellant. 

Messrs.  Hutchinson  &  Luff,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

We  have  given  this  case  a  careful  consideration,  and  must 
rule  against  the  appellant  upon  all  the  points  made. 
The  errors  assigned  are — 

1.  In  entering  the  judgment  at  the  term  and  for  the 
amount,  on  the  proof  submitted  to  the  court,  without  the 
intervention  of  a  jury. 

2.  In  overruling  defendant's  motion  to  vacate  the  judg- 
ment and  set  aside  the  default. 

3.  In  allowing  the  sheriff  to  amend  his  return  after  defend- 
ant had  made  the  want  of  due  service  a  reason  for  setting 
aside  the  default. 

4.  In  assessing  the  damages  without  legal  proof  before 
the  court  of  the  amount  of  damages. 

5.  The  same  as  4th. 

It  will  be  perceived  that  the  first,  third,  fourth  and  fifth 
assignments  of  error  question  the  propriety  of  the  judgment 
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as  originally  entered.  Counsel  for  appellant  seems  to  treat 
this  as  an  appeal  from  that  judgment.  In  this  he  is  clearly 
mistaken.  Final  judgment  was  rendered  at  the  November 
term,  1872,  of  the  court  below.  This  appeal  was  not  prayed 
for  at  that  term,  but  at  the  subsequent  January  term,  1873. 
The  67th  section  of  the  Practice  act  (Pub.  Laws  1871-2, 
p.  348,)  in  giving  the  right  of  appeal,  contains  this  pro- 
viso: "Provided  such  appeals  shall  be  prayed  for  and 
allowed  at  the  term  at  which  the  judgment,  decree  or  order 
was  rendered."  This  appeal,  therefore,  brings  before  us  for 
review  merely  the  propriety  of  the  court's  ruling  upon  the 
motion  to  vacate  the  judgment  and  set  aside  the  default. 

It  is  true,  that,  if  the  court  had  assessed  the  damages  with- 
out any  evidence,  or  upon  illegal  or  insufficient  evidence,  that 
would  afford  a  material  ground  upon  which  to  base  a  motion 
to  have  the  inquisition  set  aside.  But  we  are  met  here  with 
the  insuperable  difficulty  that,  at  the  January  term,  when  the 
motion  of  defendant  was  called  up  for  argument,  the  court 
had  no  power  to  vacate  the  final  judgment  rendered  at  the 
previous  November  term.  The  39th  section  of  the  Practice 
act,  (Pub.  L.  1871—2,  p.  344,)  is  in  harmony  with  the  common 
law.  "The  court  may,  in  its  discretion,  before  final  judg- 
ment, set  aside  any  default,  and  may,  during  the  term,  set 
aside  any  judgment  upon  good  and  sufficient  cause,  upon 
affidavit,  upon  such  terms  and  conditions  as  shall  be  deemed 
reasonable." 

The  law  on  this  subject  was  settled  by  this  court  in  Cook  v. 
Wood  et  al.  24  111.  295.  It  was  there  decided  that  after  the 
term  at  which  final  judgment  was  rendered  had  expired,  the 
court  had  no  discretion  or  authority,  at  a  subsequent  term,  to 
set  the  judgment  aside. 

By  the  express  provisions  of  the  40th  section,  page  344  of 
the  act  above  referred  to,  the  court  had  full  authority  to  assess 
the  damages  without  a  jury,  unless  a  jury  was  demanded  by 
one  of  the  parties  to  the  suit.  The  language  of  the  act  is: 
"In  all  suits  in  courts  of  record,  in  this  State,  upon  default, 
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where  damages  are  to  be  assessed,  it  shall  be  lawful  for  the 
court  to  hear  the  evidence,  and  assess  the  damages  without  a 
jury  for  that  purpose:  Provided,  that  either  party  may  have 
the  damages  assessed  by  a  jury." 

So  that  there  is  nothing  in  appellant's  first  assignment  of 
error. 

The  second  is  for  overruling  the  defendant's  motion  to 
vacate  the  judgment  and  set  aside  the  default.  That  is 
answered  by  what  has  already  been  said.  The  court  had  no 
power,  at  the  January  term,  to  set  aside  the  judgment  rendered 
at  the  previous  November  term. 

The  third  assignment  of  error  questions  the  legality  of  the 
order  granting  leave  to  the  sheriff  to  amend  his  return.  While 
the  question  does  not  properly  arise  upon  this  appeal,  there 
is  a  complete  answer  to  it. 

It  was  expressly  decided  in  the  case  of  0' Conner  v.  Wilson j 
57  111.  226,  that  the  court  might  grant  leave  to  the  sheriff  to 
amend  his  return  after  the  term  at  which  the  judgment  or 
decree  was  rendered,  but  it  should  be  done  only  upon  notice 
to  the  opposite  party  to  be  affected  by  it. 

Now,  in  this  case,  the  order  granting  the  leave  is  not,  nor 
are  the  circumstances  under  which  it  was  made,  or  any  excep- 
tion thereto,  embraced  in  the  bill  of  exceptions.  But  the 
order,  as  it  stands  upon  the  record,  .shows  that  defendant's 
attorneys  were  present  in  court  at  the  time.  This,  in  the 
absence  of  a  bill  of  exceptions,  is  sufficient  to  show  notice,  or 
what  dispensed  with  the  necessity  of  notice.  That  disposes 
of  all  objections  to  the  order. 

The  fourth  and  fifth  assignments  of  error  challenge  the 
legality  and  sufficiency  of  the  evidence  on  which  the  assess- 
ment of  damages  was  made  by  the  court.  Such  a  question 
can  not  be  raised  upon  this  record.  The  evidence  taken  at 
that  time  is  not  preserved  by  bill  of  exceptions.  There  is  a 
presumption  in  favor  of  the  action  of  the  court.  The  judg- 
ment order  recites  that  "the  court,  after  hearing  the  proofs 
and  allegations  submitted  herein  by  the  plaintiff,  and  being 
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fully  advised  in  the  premises,  assess  the  plaintiff's  damages/* 
etc.  But  if  the  evidence  had  been  preserved  by  bill  of  excep- 
tions, signed  and  sealed  at  the  November  term,  still  it  would 
not  be  before  us  on  this  appeal,  because  it  is  not  an  appeal 
from  that  judgment,  and  conceding  that  the  question  might 
have  been  incidentally  involved  in  the  motion  to  vacate  the 
judgment,  still,  inasmuch  as  the  court  had  no  power  to  grant 
that  motion,  the  matter  is  of  no  sort  of  consequence.  And 
again,  even  if  the  court  had  the  power  to  grant  that  motion, 
or  if  it  had  been  passed  upon  and  denied  at  the  same  term 
at  which  the  judgment  was  rendered,  we  should  have  been 
disinclined  to  hold  that  there  was  any  error  in  such  ruling, 
because  there  is  no  attempt  to  excuse  the  default,  and  no 
grounds  of  defense  are  disclosed. 

Appellant's  counsel  have  argued  at  some  length  that  the 
plaintiff's  declaration  is  insufficient  in  substance.  Even  if 
that  were  so,  the  question  can  not  arise  upon  this  appeal  from 
the  supplemental  order  denying  the  motion  to  vacate  the 
judgment,  etc.  It  could  only  arise  upon  appeal  from  or  writ 
of  error  to  the  judgment  itself,  and  then  it  would  not  arise 
unless  assigned  for  error,  which  has  not  been  done. 

We  perceive  no  error  in  the  record,  and  the  order  of  the 
court  denying  the  motion  to  set  aside  the  judgment,  etc.,  is 
affirmed. 

Order  affirmed. 


Ole  Nelson  et  al. 


John  L.  Benson  et  al. 

1.  Church  property — division  in  case  of  a  schism.  Where  property 
was  purchased  by  a  religious  society,  incorporated  under  the  laws  of  this 
State,  and  paid  for  by  voluntary  contributions  of  the  members,  and  it  was 
agreed  at  the  time,  between  all  the  members,  that  the  property  should  be 
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held  by  the  trustees  for  the  common  use  and  benefit  of  the  members,  and 
in  case  of  a  schism  or  division,  for  any  cause,  there  should  be  a  fair 
division  of  the  same  in  proportion  to  their  members,  and  a  similar  pro- 
vision was  adopted  in  their  constitution,  it  was  held,  that  by  the  term 
"schism"  was  meant  a  division  or  separation  of  the  members  of  the  body 
occasioned  by  a  diversity  of  opinion  on  religious  subjects,  and  that  a 
difficulty  growing  out  of  an  illegal  election  of  trustees  by  a  majority,  and 
their  excluding  the  minority  from  the  use  of  the  church,  was  not  a  schism 
to  justify  a  court  in  decreeing  a  division  of  the  property. 

2.  Same — individual  members  can  not  maintain  bill  for  division.  In 
such  a  case,  there  must  be  a  division  or  separation  of  the  church  into  two 
religious  bodies,  and  there  must  be  a  separate  organization  of  a  part  of 
the  original  church  in  order  to  claim  a  partition  of  the  church  property. 
The  partition  must  be  applied  for,  not  by  members  of  the  congregation 
as  individuals,  but  by  an  organized  religious  body  for  purposes  of  relig- 
ious worship,  and  the  division  sought  must  not  be  to  divert  the  property 
from  the  uses  to  which  it  is  devoted. 

3.  Churches — remedy  for  illegal  election  of  trustees.  Where  the  majority 
of  a  church,  pretending,  contrary  to  the  fact,  that  a  portion  of  the  trustees 
elected  had  resigned  and  refused  to  act,  proceed  to  elect  others  in  their 
place,  without  notice  to  the  minority  of  the  congregation,  and  such  others 
wrongfully  assume  to  act,  the  law  furnishes  an  appropriate  remedy  against 
them  by  quo  warranto,  or  by  bill  in  equity  to  restrain  their  wrongful  acts. 

4.  Same — equity  will  enforce  trusts  under  which  property  is  held.  Church 
property  vested  in  the  trustees  of  a  religious  body  is  held  under  a  trust, 
and  a  court  will  enforce  the  trust  and  hold  the  trust  property  to  the  uses 
for  which  it  was  originally  given,  but  it  will  not  lend  its  aid  to  divert  the 
property  from  the  original  uses  and  purposes  to  which  it  was  devoted. 

Appeal  from  the  Circuit  Court  of  Boone  county;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Magee  &  Oleson,  and  Mr.  C.  D.  Koys,  for  the 

appellants. 

Mr.  William  Lathrop,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  setting  forth  that  the  com- 
plainants and  defendants,  residents  of  Boone  county,  in  this 
State,  are  the  individuals  composing  the  Norwegian  Evangeli- 
cal  Luther  congregation,  a  religious  corporation   organized 
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under  the  statute  for  the  formation  of  such  corporations,  on 
the  29th  of  December,  1859;  that  in  1860,  the  congregation 
purchased  a  piece  of  land  for  its  use,  which  is  now  the  sub- 
ject matter  of  the  suit,  upon  which  valuable  improvements 
have  been  put;  that  the  purchase  money  was  raised  by  vol- 
untary contributions  among  the  then  members  of  the  congre- 
gation ;  that,  at  the  time,  it  was  agreed  between  all  the  mem- 
bers of  the  congregation  that  the  property  should  be  held  by 
the  trustees  for  the  common  use  and  benefit  of  the  members, 
provided  that  if  at  any  time  there  should  be  a  schism  or 
division  in  the  congregation,  for  any  cause,  then  there  should 
be  a  fair  division  of  the  property  in  proportion  to  their  num- 
bers;  that  on  January  17th,  1870,  the  congregation  adopted 
a  new  constitution  for  its  government,  containing  the  follow- 
ing article  : 

"  In  case  of  a  schism  (which  God  forbid),  the  right  of  pos- 
sessing the  common  property  of  the  congregation  is  to  devolve 
upon  two-thirds  (f)  majority  of  its  voting  members.  The 
price  which  those  who  then  retain  the  property  are  to  pay  to 
those  who  then  lose  their  interest  in  it  is  to  be  fixed  accord- 
ing to  the  valuation  made  by  three  men,  of  whom  each  party 
chooses  one  and  these  two  a  third." 

The  bill  then  charges  that  on  the  26th  of  September,  1870, 
the  defendants,  (pretending,  contrary  to  the  fact,  that  three 
of  the  four  trustees  who  had  previously  been  elected  such, 
and  whose  terms  of  office  had  not  expired,  had  resigned  and 
refused  to  act,)held  a  meeting  and  unlawfully  elected  three 
certain  other  persons  trustees  of  the  congregation,  without 
the  knowledge  or  consent  of  the  complainants;  and  that  on 
or  about  the  13th  day  of  November,  1870,  the  defendants 
took  possession  of  all  the  common  property  of  the  congrega- 
tion and  excluded  complainants  therefrom,  and  refused  to 
permit  complainants  to  use  and  enjoy  the  same;  that,  by 
reason  of  such  conduct  of  the  defendants,  a  schism  took  place 
in  the   congregation,  and  complainants  bring  their  suit  in 
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order  to  obtain  a  division  of  the  property  according  to  their 
proportionate  numbers. 

The  bill  alleges  the  whole  number  of  the  congregation  to 
be  59,  of  whom  28  were  complainants,  and  that  they  had 
complied,  on  their  part,  with  the  provision  of  the  article  in 
their  constitution  for  obtaining  a  distribution  of  the  property, 
and  that  the  defendants  refused  to  act  in  the  matter. 

The  court  below  sustained  a  demurrer  to  the  bill,  and  dis- 
missed the  same,  and  the  complainants  prosecute  this  appeal. 

The  foundation  of  the  bill  is,  that  a  schism  has  occurred 
in  this  church  or  congregation.  The  bill  does  not  show  that 
there  has  been  a  schism,  but  only  shows  the  commission  of 
one  or  more  unlawful  acts  on  the  part  of  the  defendants.  If 
there  has  been  an  illegal  election  of  trustees,  there  is  an  appro- 
priate remedy  at  law  against  the  wrongful  trustees  by  quo 
warranto,  or  in  equity  by  injunction.  For  the  unlawful  dis- 
turbance or  exclusion  of  the  defendants  from  the  use  and 
enjoyment  of  the  property,  there  is  a  different  form  of  remedy 
from  the  one  here  pursued.  Any  members  of  the  congrega- 
tion that  may  suffer  such  a  grievance  as  that  complained  of, 
are  not  at  liberty  to  call  it  a  schism,  and  thereupon  demand 
a  division  of  the  church  property,  and  have  applied  their 
proportionate  interest  therein  to  their  own  individual  use. 
There  must  be  a  schism,  and  none  such  is  shown  here.  We 
understand  the  appropriate  meaning  of  that  term  to  be,  a 
division  or  separation  in  a  church  or  denomination  of  chris- 
tians occasioned  by  diversity  of  opinions.  The  bill  fails  to 
show  that  there  exists  any  difference  of  opinion  upon  religious 
subjects  between  complainants  and  defendants,  or  that  com- 
plainants desire  to  establish  or  maintain  religious  worship 
for  themselves. 

The  plaintiffs,  we  conceive,  can  not,  as  individuals,  main- 
tain the  bill. 

The  property  in  question  was  acquired  by  a  religious  so- 
ciety organized  as  a  religious  corporation  for  the  purposes  of 
religious  worship,  under  the  statute  for  the  formation  of  such 
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corporations.  The  act  declares  that  the  property  thus  acquired 
shall  be  vested  in  the  trustees  of  the  society,  and  shall  be  held 
for  the  uses  and  purposes  therein  named,  and  no  other,  the 
uses  and  purposes  named  being  those  of  religious  worship. 
The  property  is  held  under  a  trust.  It  was  said  in  Niccolh 
et  al.  v.  Rugg  et  al.  47  111.  51,  that  the  sole  object  of  a  court 
of  chancery  in  cases  of  this  character,  is  to  enforce  a  trust, 
and  hold  the  trust  property  to  the  purposes  for  which  it  was 
originally  ffiven. 

The  object  sought  by  this  bill  is  to  pervert  the  property 
from  the  purpose  for  which  it  was  acquired,  to  withdraw  it  in 
part  from  use  for  the  purpose  of  religious  worship,  and  apply 
it  to  the  individual  use  of  members  of  the  congregation.  A 
court  of  equity  will  not  lend  its  aid  to  any  such  diversion  of 
the  property  from  the  uses  to  which  it  was  devoted.  The 
division  which  it  will  aid  to  effect  must  be  for  the  purpose  of 
religious  worship.  And  it  must  be  applied  for,  not  by  mem- 
bers of  the  congregation  as  individuals,  but  by  an  organized 
religious  body,  for  the  purpose  of  religious  worship. 

The  schism  contemplated  by  the  article  of  the  constitution, 
adopted  by  the  congregation  in  1870,  upon  which  a  partition 
of  the  church  property  was  to  follow,  was,  as  we  regard  it,  a 
division  or  separation  of  the  church  into  two  religious  bodies, 
and  there  must  be  a  separate  organization  of  part  of  the  orig- 
inal church,  in  order  to  claim  a  division  of  the  church  prop- 
erty. 

We  are  of  opinion  the  demurrer  to  the  bill  was  properly 
sustained,  and  the  decree  of  the  court  below  will  be  affirmed. 

Decree  affirmed. 
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Miller  C.  Baldwin  et  al. 

v. 

Timothy  M.  Bradley. 

1.  Pledge — a  security  for  whole  debt  and  every  part  of  it.  In  all  cases 
a  pledge  is  understood  to  be  a  security  for  the  whole  and  for  every  part 
of  the  debt  or  engagement,  unless  it  is  otherwise  stipulated  between  the 
parties.  If  several  things  are  pledged,  each  is  deemed  liable  for  the  whole 
debt  or  other  engagement,  and  the  pledgee  may  proceed  to  sell  them,  from 
time  to  time,  until  the  debt  or  other  claim  is  completely  discharged.  If 
anything  perishes  by  accident  or  casualty,  without  his  fault,  he  has  a  right 
over  the  residue  for  his  whole  debt  or  other  duty. 

2.  Same — extending  lien  to  a  prior  or  subsequent  debt.  The  mere  exist- 
ence of  a  former  debt  due  the  pledgee  does  not  authorize  him  to  detain 
the  pledge  for  that  debt  when  it  has  been  put  in  his  hands  for  another 
debt,  unless  there  is  some  just  presumption  that  such  was  the  intention 
of  the  parties.  The  same  rule  applies  to  a  subsequent  debt  or  loan  con- 
tracted by  the  pledger,  for  in  such  case  the  new  debt  or  loan  will  not 
attach  to  the  pledge,  unless  the  circumstances  create  a  presumption  that 
the  new  debt  or  loan  was  made  upon  the  credit  of  the  pledge,  and  was  so 
understood  by  the  parties. 

3.  Where  a  party  pledged  a  lot  of  whisky  for  the  re-payment  of  a  sum 
of  money  borrowed,  with  interest,  storage,  etc.,  and  a  few  weeks  after 
pledged  another  lot  for  a  similar  loan,  and  there  was  no  proof  that  either 
pledge  was  dependent  on  the  other,  or  that  when  the  first  pledge  was 
made  a  future  loan  was  anticipated,  or  that  when  the  second  one  was 
made  the  first  was  alluded  to:  Held,  that  each  pledge  was  a  security  for 
the  loan  made  at  the  time,  and  not  both  for  the  first  loan. 

4.  Same — measure  of  damages  for  a  conversion  of.  Where  property  pledged 
is  taken  and  converted  by  a  mere  wrongdoer,  having  no  interest  or  claim 
in  the  same,  the  pledgee  will  be  entitled  to  recover  in  trover  to  the  extent 
of  the  full  value  of  the  property  so  converted.  But  where  the  conversion 
is  by  an  officer  acting  under  a  legal  writ  of  attachment  or  execution 
against  the  pledger,  he  will  occupy  the  same  position  as  if  he  were  the 
pledger  himself,  and  be  subject  only  to  the  same  measure  of  damages. 

5.  Where  two  different  loans  were  made  at  different  times,  of  $900 
each,  the  first  upon  a  pledge  of  22  barrels  of  whisky,  and  the  second  upon 
a  pledge  of  20  barrels,  neither  being  dependent  upon  the  other,  and  the 
whisky  was  all  seized  upon  attachment  against  the  pledger,  and  on  re- 
plevin by  the  pledgee  the  last  lot  of  20  barrels  was  recovered  and 
restored  to  the  pledgee,  it  was  held,  on  the  trial,  under  a  count  in  trover 
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for  the  conversion  of  the  other  lot,  that  the  plaintiff  was  entitled  to  recover 
the  full  amount  due  him  on  the  first  loan,  and  that  in  the  absence  of  proof 
showing'  that  he  had  appropriated  the  20  barrels  to  his  own  use,  the  value 
of  the  same,  in  excess  of  the  sum  due  him  on  the  second  loan,  could  not 
be  deducted  from  the  sum  due  on  the  first  loan,  as  the  second  pledge  was 
still  liable  to  be  redeemed  by  paying  the  sum  for  which  it  was  held. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Miller  C.  Bald- 
win, H.  Pomeroy  Baldwin,  and  Albert  A.  Alexander,  partners, 
etc.,  against  Timothy  M.  Bradley,  sheriff  of  Cook  county,  for 
the  recovery  of  42  barrels  of  whisky.  The  coroner  returned 
that  he  had  taken  and  delivered  to  the  plaintiff  20  barrels  of 
the  whisky,  giving  their  brands,  and  had  not  found  the  bal- 
ance. A  count  in  trover  was  inserted  in  the  declaration  as 
to  the  22  barrels  not  found.  The  defendant,  to  the  count  in 
replevin,  pleaded  that,  as  sheriff'  of  Cook  county,  he  had  at- 
tached the  goods  by  virtue  of  certain  writs  of  attachment 
against  the  firm  of  Kiernan  &  Son,  whose  property  he  averred 
they  were,  and  also  that  the  goods  were  the  property  of  Pat- 
rick and  William  Kiernan.  To  the  count  in  trover  he 
pleaded  not  guilty. 

It  appeared  that  the  plaintiffs  made  two  loans  of  money  to 
Kiernan,  each  of  $900,  the  first  on  March  29,  1872,  and  the 
second  on  April  18,  1872,  and  that  the  re-payment  of  each 
loan  was  secured  by  a  pledge  of  whisky  :  the  first  by  a  pledge 
of  22  barrels,  the  same  described  in  the  count  in  trover,  and 
the  last  by  a  pledge  of  20  barrels,  which  were  replevied  by 
the  plaintiffs.  A  trial  was  had,  resulting  in  a  verdict  upon 
the  count  in  trover  for  $308,  in  favor  of  the  plaintiffs.  They, 
claiming  $962.85,  the  sum  due  them  on  the  pledge,  prayed 
for  a  new  trial,  which  the  court  overruled  and  rendered  judg- 
ment on  the  verdict.  The  plaintiffs  appealed  from  this  judg- 
ment. 

Messrs.  Upton,  Boutell  &  Waterman,  for  the  appellants. 

Messrs.  Sansum  &  Leddy,  for  the  appellee. 
3— 69th  III. 
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Mr.  Justice  Schoefield  delivered  the  opinion  of  the 
Court: 

It  is  not  seriously  contested  that  the  property  in  contro- 
versy was  pledged  to  appellants,  and  it  is  conceded  that  it 
was  converted  by  appellee.  The  only  question  discussed  in 
the  briefs  before  us,  and  to  which  we  have  thought  it  neces- 
sary to  direct  our  attention,  is,  what,  under  the  evidence,  is 
the  measure  of  appellants'  damages  ? 

As  against  a  mere  wrongdoer,  the  appellants  would  be  enti- 
tled to  recover  to  the  extent  of  the  full  value  of  the  property 
converted  ;  but  we  do  not  consider  appellee  as  standing  in 
that  light.  His  conversion  was  made  in  executing  certain 
writs  of  attachment  against  Kiernan,  the  party  by  whom  the 
pledge  was  made,  and  we  have  no  reason  to  assume  that  tbev 
were  not  regularly  and  properly  issued.  In  that  view  of  the 
case,  the  appellee  occupies  the  same  position  that  Kiernan 
would,  had  he  made  the  conversion  and  the  suit  been  brought 
against  him. 

It  is  contended  by  appellants  that  they  are  entitled  to 
recover  the  amount  which  the  22  barrels  of  whisky  were 
pledged  to  secure,  with  the  interest  agreed  to  be  paid  thereon, 
and  proper  charges  made  in  respect  to  the  pledge,  including 
inspection  and  storage,  while  appellee  insists,  without  denying 
that  appellants  are  entitled  to  be  paid  these  items,  that  the  20 
barrels  of  whisky  taken  on  the  writ  of  replevin  should  be 
charged  against  appellants,  and  that  their  recovery  should  be 
limited  to  what  may  then  remain  due  from  Kiernan,  on  account 
of  both  pledges  ;  and  it  is  argued,  that  it  would  not  only  be 
equitable,  but  that  it  is  legal  to  treat  the  loans  and  pledges 
made  on  the  29th  day  of  March  and  the  lcSth  day  of  April  as 
one  transaction.  Were  we  inclined  to  take  this  view  of  the 
case,  we  are  unable  to  perceive  how,  upon  correct  legal  prin- 
ciples, it  could  materially  better  the  condition  of  appellee. 
In  all  cases  the  pledge  is  understood  to  be  a  security  for  the 
whole  and  for  every  part  of  the  debt  or  engagement,  unless  it 
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is  otherwise  stipulated  between  the  parties.  Story  on  Bail- 
ments, sec.  301.  If  several  things  are  pledged,  each  is  deemed 
liable  for  the  whole  debt  or  other  engagement;  and  the 
pledgee  may  proceed  to  sell  them,  from  time  to  time,  until 
the  debt  or  other  claim  is  completely  discharged.  If  one 
thing  perishes  by  accident  or  casualty,  without  his  default, 
he  has  a  riffht  over  the  residue  for  his  whole  debt  or  other 
duty.     Ibid.  sec.  314. 

But  the  character  and  extent  of  appellants'  lien  must 
alone  be  determined  by  the  contract  between  them  and  Kier- 
nan,  and  from  it  we  must  learn  whether  the  20  barrels  of 
whisky  should  be  appropriated  to  the  payment  of  the  amounts 
which  the  22  barrels  were  pledged  to  secure.  It  is  said  in 
Story  on  Bailments,  sec.  304  :  "The  mere  existence  of  a 
former  debt  due  to  the  pledgee  does  not  authorize  him  to 
detain  the  pledge  for  that  debt,  when  it  has  been  put  into  his 
hands  for  another  debt  or  contract,  unless  there  is  some  just 
presumption  that  such  was  the  intention  of  the  parties.  The 
like  rule  applies  to  a  subsequent  debt  or  loan  contracted  by 
the  pledger,  for  in  such  case  the  new  debt  or  loan  will  not  be 
deemed  to  attach  to  the  pledge,  so  that  the  pledgee  may  retain 
the  same  therefor,  unless,  from  all  the  circumstances,  there  is 
just  ground  of  presumption  that  the  new  debt  or  loan  was 
made  upon  the  credit  of  the  pledge,  and  was  so  understood  by 
the  parties.  The  rule  in  all  these  cases  strictly  applies,  that 
the  particular  contract  is  to  govern  the  rights  of  the  parties. 
Modus  et  conventio  vineunt  legem" 

Here,  two  loans  were  made,  for  $900  each,  for  the  period 
of  30  days.  The  amount  to  be  paid  on  the  first  loan  for  money 
advanced,  use  of  money,  and  charges  of  inspection  and  storage, 
Avas  $962.95;  and  on  the  second  loan,  for  the  same  items,  the 
amount  to  be  paid  was  $962.36.  The  first  loan  was  made  on 
the  29th  day  of  March,  and  the  22  barrels  of  whisky  now  in 
controversy  were  pledged  to  secure  its  payment.  The  second 
loan  was  made  on  the  19th  day  of  April,  and  the  20  barrels 
of  whisky  replevied  were  pledged  to  secure  its  payment.    The 


36  Baldwin  et  al.  v.  Bradley.  [Sept.  T. 

Opinion  of  the  Court. 

22  barrels  of  whisky  are  shown  to  have  been  more  valuable 
than  the  20  barrels  by  some  50  cents  on  the  gallon.  We  have 
looked  in  vain  in  the  record  to  find  any  evidence  that  either 
of  these  loans  and  pledges  were,  by  the  contracts  between 
appellants  and  Kiernan,  dependent  upon  the  other.  It  is  not 
shown  that  when  the  first  loan  was  made  a  future  loan 
was  anticipated,  and  when  the  second  loan  was  made,  it  does 
not  appear  that  the  first  loan  was  at  all  alluded  to  ;  but,  upon 
the  contrary,  it  does  clearly  appear  that  each  loan  was  secured 
simply  by  the  pledge  then  made.  Under  this  state  of  the 
proof,  we  have  no  hesitancy  in  coming  to  the  conclusion  that 
the  20  barrels  of  whisky  were  alone  pledged  for  the  payment 
of  the  §962.36,  then  agreed  to  be  due  from  Kiernan  to  appel- 
lants, and  that  the  appellants  retained  an  interest  in  the  22 
barrels  of  whisky  in  controversy,  for  the  $962.95  agreed  to 
be  due  from  Kiernan  to  appellants  at  the  time  they  were 
pledged,  for  which  they  are  now  entitled  to  recover,  unless 
the  amount  has  been  paid  or  the  lien  released  by  appellants. 
It  is  not  claimed  that  this  amount  has  been  actually  paid 
to  appellants,  but  only  that  the  recovery  of  the  20  barrels  of 
whisky  on  the  writ  of  replevin  should  be  treated  as  a  payment 
to  the  extent  of  their  value.  We  are  unable  to  appreciate  the 
force  of  the  argument  in  support  of  this  position.  The  au- 
thorities cited  only  go  to  the  extent  of  holding  that  it  is  com- 
petent to  show,  in  mitigation  of  damages,  that  the  debt  lias 
been  paid  or  reduced.  That  is  not  denied,  but  no  such  ques- 
tion arises  here.  Here,  the  evidence  shows  merely  that  20 
barrels  of  whisky  were  taken  on  a  writ  of  replevin,  and  placed 
in  the  possession  of  appellants.  It  is  not  shown  that  they 
were  sold  by  appellants,  or  that  they  converted  them  to  their 
own  use.  The  property  is,  by  the  writ  of  replevin,  merely 
placed  where  it  was  before  it  was  seized  under  the  attachments 
— in  pledge.  It  is  no  more  appellants'  private  property  now 
than  it  was  before  the  seizure.  It  is  still  subject  to  be  re- 
deemed upon  equitable  principles,  and,  before  the  absolute 
ownership  is  changed,  the  property  must  be  sold  for  the  satis- 
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faction  of  appellants'  Hen,  pursuant  to  law.  If  the  evidence 
showed  a  complete  conversion  of  this  property  to. appellants' 
use,  inconsistent  with  its  mere  retention  as  a  pledge,  we  would 
doubtless  hold  that  they  should  be  chargeable  with  its  value; 
but  we  have  been  unable  to  find  any  such  evidence  in  the 
record. 

In  Bailey  v.  Godfrey  et  al.  54  111.  508,  trover  was  brought 
for  the  recovery  of  a  quantity  of  wool,  which  had  been  se- 
cured to  the  plaintiff  by  a  chattel  mortgage,  and  which  was 
subsequently  sold  by  the  mortgagor  to  the  defendant.  One 
of  the  defenses  interposed  was,  that  other  property  had  also 
been  mortgaged  to  secure  the  payment  of  the  same  debt,  and 
that  the  plaintiff  could  not  recover  from  the  defendant  unless 
it  was  shown  that  that  property  was  insufficient  for  its  pay- 
ment. The  court  held  that  it  was  not  incumbent  on  the 
plaintiff  to  make  this  proof;  that  the  defendant  might,  in 
reduction  of  the  mortgagor's  interest  in  the  property,  have 
pleaded  that  other  property  was  embraced  in  the  mortgage, 
and  that  the  plaintiff  had  reduced  the  same  to  possession  in 
reduction  of  his  mortgage  indebtedness,  but  that  the  burden 
of  proving  these  facts  was  on  the  defendant. 

It  necessarily  follows,  from  the  views  we  have  expressed, 
that  appellants  had  a  lien  on  the  22  barrels  of  whisky,  to  the 
amount  of  $962.95,  and  that  they  were,  under  the  evidence 
before  us,  entitled  to  judgment  for  that  amount. 

Appellee  is  in  no  condition  to  complain  of  the  hardship 
Wrought  him  by  this  result.  He  unnecessarily  became  his 
own  judge  of  the  legal  rights  of  the  parties,  refused  to  sur- 
render the  whisky  to  the  officer  upon  the  writ  of  replevin, 
and  must  now  necessarily  bear  the  consequences. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Judgment  Reversed. 
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George  R.  H.  Hughes 

V. 

Frederick  M.  Zeigler. 

1.  Attorney  at  law — compensation  fixed  by  special  contract.  Where 
an  attorney  at  law  takes  a  written  power  of  attornej' to  transact  and  man- 
age certain  business  for  his  client,  which  fixes  his  compensation  for  his 
services  and  trouble  at  25  per  cent  of  the  net  sum  realized  by  him,  if, 
instead  of  attending  to  the  business  himself,  he  employs  other  attorneys, 
he  will  have  no  right  to  charge  their  fee  to  his  client  in  addition  to  his 
commissions,  and  he  will  have  no  right  to  charge  a  fee  for  his  legal  ser- 
vices above  the  compensation  provided  in  the  contract. 

2.  Same — costs  and  expense  growing  out  of  his  wrongful  act.  Where  an 
attorney  employed  to  transact  certain  business  for  his  client,  procures  a 
third  person  to  be  invested  with  the  legal  title  to  property  belonging  to 
his  client  without  any  consideration  being  paid  therefor,  and  the  arrange- 
ment serving  no  beneficial  purpose  to  his  client,  and  he  afterwards 
incurs  expense  in  costs  and  attorney's  fees  in  getting  the  legal  title  in 
himself  instead  of  his  client,  he  will  have  no  legal  claim  to  be  reimbursed 
or  allowed  for  such  expenses,  on  bill  for  an  account  by  his  client  against 
him. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  the  appellee  against  the  appel- 
lant, for  an  account,  etc.  It  appears  that  the  complainant 
was  the  owner  of  a  debt  of  $5860  secured  by  a  mortgage  on 
an  undivided  half  of  certain  real  estate  in  the  city  of  Chi- 
cago, the  mortgage  being  defectively  acknowledged,  and  gave 
the  defendant,  an  attorney  at  law,  a  power  in  writing  to  pros- 
ecute the  claim  and  collect  the  debt  by  foreclosure,  in  which 
he  promised  to  allow  the  defendant,  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  property,  after  deducting  necessary 
court  expenses  and  costs,  25  per  cent  commission  for  his  ser- 
vices and  trouble,  on  the  net  sales.  The  attorney  obtained 
judgment  by  default  for  $7725.35,  under  which  the  property 
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was  sold  at  sheriff's  sale  for  $6000.  A  certificate  of  purchase 
was  made  to  Zeigler,  and  delivered  to  Hughes.  Before  the 
expiration  of  fifteen  months,  Hughes  procured  Zeigler  to 
execute  an  assignment  of  the  judgment  and  certificate  of  pur- 
chase and  mortgage  to  one  Robert,  of  Cincinnati,  to  avoid 
the  effect  of  a  reversal  of  the  judgment,  should  the  case  be 
taken  to  the  Supreme  Court  on  error,  and  Robert  executed 
to  Hughes  a  declaration  of  trust,  stating  that  he  held  the 
judgment  and  title  by  sheriff's  deed  to  be  executed  in 
trust  for  Hughes,  and  would  convey  to  him  when  requested. 
After  this,  a  sheriff's  deed  was  executed  to  Robert  on  the 
certificate  of  purchase,  and  Zeigler,  at  Hughes'  request,  exe- 
cuted a  quit-claim  deed  for  the  property  to  Hughes,  shortly 
after  which  Robert  suddenly  died.  Hughes  then  commenced 
a  suit  in  equity  against  the  heirs  of  Robert,  which  resulted 
in  a  decree  vesting  the  title  in  the  land  in  Hughes. 

Hughes  then  procured  a  release  of  the  balance  of  the 
judgment  above  $6000  to  be  executed  by  Zeigler  and  Rob- 
ert's administrator,  to  the  original  mortgagor,  and  thereby 
procured  a  quit-claim  deed  from  him  for  the  land  to  one 
Brown,  who  quit-claimed  to  Hughes.  Hughes  then  divided 
the  property  with  the  owner  of  the  other  undivided  half,  such 
party  paying  Hughes  $1250  for  an  excess  which  he  received 
in  the  division.  Hughes  collected  the  rents  on  the  part  set 
off  to  him,  and  finally  sold  the  same  for  $7500  cash.  This 
bill  was  brought  for  an  account  of  the  rents  and  the  moneys 
received  by  Hughes.  For  a  fuller  statement  of  the  facts,  ref- 
erence is  made  to  Zeigler  v.  Hughes,  55  111.  288.  The  decree 
of  the  court  below  was  reversed  and  the  cause  remanded,  and 
an  account  was  taken  in  accordance  with  the  opinion  then 
announced  in  the  case.  The  defendant  now  brings  the  case 
to  this  court  on  appeal. 

Mr.  Robert  Rae,  for  the  appellant. 

Mr.  George  F.  Bailey,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  case  was  before  this  court  at  the  September  term, 
1870,  and  the  opinion  of  the  court  in  the  case  reported  in  55 
111.  page  288,  gives  a  full  statement  of  the  facts. 

On  a  hearing  of  the  cause  in  this  court,  the  decree  of  the 
circuit  court  was  reversed  and  the  cause  remanded. 

On  the  8th  day  of  May,  1870,  a  copy  of  the  judgment  of 
this  court  was  filed  in  the  circuit  court  of  Cook  county,  and 
an  order  entered  therein  re-docketing  the  cause,  when  it  was 
referred  to  John  Woodbridge,  Esq.,  Master  in  Chancery  of 
Cook  county,  to  take  an  account  in  accordance  with  the  opinion 
of  tins  court. 

After  the  cause  was  referred,  the  parties  appeared  before 
the  master  and  introduced  their  evidence.  The  master  stated 
the  account,  and  on  the  6th  day  of  November  filed  a  report, 
as  follows : 


GeougeR  H.  Hughes  in  account  with  G.  R 


and  F.  M.  Zeigler. 
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Geokge  K.  H.  Hughes  in  account  with  F.  M.  Zetglkk. 


1866 
Jan.ll 

To  %  of  above 

'  balance,  $8688.68 

To    balance  .... 
To  interest  to  date  . . 

$6366.51 

1863 
Jan  31 
Au<r21 

1866 
Jan.ll 

1872 
Juu.lO 

By  cash  to  Zeigler, 

If                                 u 

Interest  to  date,. . . 
Balance 

Balance 

$700.00 
800.00 

238.82 
4628.19 

$6366.51 

$6366.51 

1866 
Jan.ll 

1872 
Jun  10 

$4628.19 
1781.08 

$6409.27 

$6409.27 

$6409.27 

1872,  June  10,  To  balance  account,  $6409.27. 

Chicago,  10  June,  1872.  Master's  fees,  $20.— Paid  by  solicitor  for  de- 
fendant. 

Respectfully  submitted, 

John  Woodbridge, 
Master  in  Chancery  of  Cook  county. 

Appellant  filed  exceptions  to  the  report,  which  were  over- 
ruled, and  a  final  decree  entered  for  the  amount  shown  to  be 
due  by  the  report,  from  which  appellant  appeals. 

The  first  and  second  errors  assigned  are,  that  the  court  erred 
in  not  allowing  appellant  credit  for  three-fourths  of  an  item 
of  $40,  and  one  of  $100  paid  in  1864,  costs  and  attorney  fees 
in  a  certain  chancery  suit  by  him  commenced  against  the 
heirs  of  one  Robert  to  compel  a  conveyance  of  the  title  of 
the  property  in  question. 

It  is  claimed  the  title  was  placed  in  Robert  as  an  innocent 
purchaser,  and  for  the  benefit  of  Zeigler,  and  that  the  latter 
should  pay  three-fourths  of  the  expense  of  getting  back  the 
title. 

The  evidence  shows  that  Robert  was  not  a  purchaser  of  the 
property,  either  innocent  or  otherwise;  he  never  paid  a  dol- 
lar for  the  property,  and  never  agreed  to  buy  it.  In  what 
manner  Zeigler  could  be  benefited  by  this  useless  device,  is 
more  than  we  are  able  to  comprehend;  in  fact,  this  transac- 
tion looks  more  like  an   attempt  on  the  part  of  Hughes  to 
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procure  the  property  himself,  than   anything  we  can   liken   it 
to,  and  we  think  the  court  did  right  in  rejecting  these  items. 

The  third  and  fourth  errors  assigned  are:  The  court  erred 
in  not  allowing  appellant  credit  for  $50  attorney  fees  by  him 
paid  for  filing  a  bill  in  chancery  against  the  owner  of  the 
other  half  of  the  lot  for  a  division  thereof,  and  $100  which 
he  paid  one  Brown,  an  attorney  in  Baltimore,  for  his  services 
in  procuring  a  quit-claim  deed  of  Mager,  the  mortgagor,  aside 
from  the  fact  that  there  did  not  appear  to  have  been  any 
necessity  for  filing  the  bill  for  a  division  of  the  lot.  as  the 
bill  was  abandoned  and  dismissed.  We  are  of  opinion  that 
the  25  per  cent  which  Hughes  was  to  have  on  the  net  sides 
of  the  property  as  commissions  was  intended  as  payment  of 
attorney  fees  in  the  management  of  the  business,  and  if  appel- 
lant saw  fit  to  employ  attorneys  instead  of  doing  the  business 
himself,  Zeigler  should  not  be  charged  with  what  he  paid  for 
their  services. 

The  fifth  error  is  not  well  taken.  The  same  reasoning  that 
applies  to  the  first  and  second  errors  assigned  will  also  apply 
to  this. 

The  sixth  error  assigned  is,  the  court  refused  to  allow 
appellant,  for  his  services  as  an  attorney,  three-fourths  of 
$500. 

In  this  there  was  clearly  no  error.  The  amount  and  man- 
ner in  which  'appellant  was  to  be  paid  was  specified  in  the 
written  contract  between  him  and  Zeigler,  and  for  the  court 
to  have  allowed  him  more  could  not  have  been  sanctioned  or 
justified  on  any  known  principle  of  right. 

The  decree  of  the  circuit  court   will  be  affirmed. 

Decree  affirmed. 
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Statement  of  the  case. 


Ella  Lyndon 

v. 
Thomas  Lyndon. 

1.  Marriage — consent  of  parent  or  guardian  of  minor.  The  provision 
of  our  statute  requiring  the  consent,  of  parents  or  guardians  to  be  had 
when  the  parties  intending  to  many  are  in  their  minority,  is  founded  in 
justice  and  in  considerations  of  public  policy.  In  such  case  they  are  in 
a  state  of  servitude  to  their  parents,  from  which  they  can  not  be  released 
except  by  the  consent  of  the  parents. 

2.  Same — may  be  avoided  before  consummation,  on  the  ground  of  fraud 
and  deception  practiced.  On  bill  to  annul  a  marriage,  and  declare  the  con- 
tract void,  it  appeared  that  the  complainant  was  a  young  school  girl,  only 
about  fifteen  years  old  at  the  time  of  the  marriage;  that  the  defendant 
was  employed  as  her  father's  coachman,  and  while  in  such  employ  took 
advantage  of  his  position,  while  driving  the  children  out,  to  inveigle  the 
complainant  into  the  marriage;  that  he  procured  the  license  through  per- 
jury, by  swearing  positively  that  the  complainant  was  of  age;  and  that 
she  never  consummated  the  marriage  by  cohabitation,  but  immediately 
repudiated  the  same:  Held,  that  the  marriage,  under  such  circumstances, 
ought  not  to  be  held  valid,  but  ought  to  be  declared  void ;  but  that,  had 
the  parties  voluntarily  lived  together  as  man  and  wife,  the  latter  knowing 
that  the  crime  of  perjury  had  been  committed,  it  would  have  been  held 
valid. 

3.  Chancery  practice — effect  of  amending  bill  on  default.  When,  after 
the  defendant's  default  is  taken  in  a  suit  in  chancery,  the  complainant 
amends  his  bill,  this  virtually  sets  the  default  aside,  and  the  defendant 
has  the  right  to  answer  the  same  without  any  order  setting  aside  his 
default. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  by  Ella  Lyndon,  by 
her  next  friend,  against  Thomas  Lyndon,  to  have  a  marriage 
declared  void.  The  opinion  of  the  court  states  the  substance 
of  the  material  facts. 


Messrs.  Dent  &  Black,  for  the  appellant. 
Mr.  John  Lyle  King,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  in  the  Superior  Court  of  Cook 
county,  to  annul  a  marriage  and  to  declare  the  contract  void. 

The  court  refused  the  prayer  of  the  bill,  and  dismissed  the 
same  at  complainant's  costs.  To  reverse  this  decree,  com- 
plainant appeals. 

The  complainant,  it  appears,  was  a  young  girl,  about  fifteen 
years  of  age.  the  daughter  of  a  citizen  of  Chicago,  who  had 
employed  the  defendant  as  his  coachman,  in  which  capacity 
he  was  accustomed  to  drive  out,  in  the  family  carriage,  com- 
plainant, with  the  younger  children.  Instead  of  abiding  by 
the  implied  understanding  with  which  he  entered  his  em- 
ployer's service,  it  seems  he  early  took  occasion  to  inveigle 
this  girl  into  the  bonds  from  which  she  now  seeks  to  be 
relieved  ;  and  he,  to  do  so,  committed  the  crime  of  perjury, 
having  deliberately  sworn  before  the  clerk  of  the  county  court, 
in  order  to  obtain  the  license  to  marry,  that  complainant  was 
eighteen  years  of  age.  He  swore  this  positively,  not  that  he 
was  informed  and  believed  she  was  eighteen  years  of  age,  but 
that  she  was  of  that  age. 

Our  statute  provides,  that  the  consent  of  parents  or  guard- 
ians must  be  had  when  the  parties  intending  this  union  are  in 
their  minority.  Being  in  such  condition,  they  are  in  a  state 
of  servitude  to  their  parents,  from  which  they  can  not  be 
released  except  by  the  consent  of  the  parents.  This  provi- 
sion is  founded  in  justice  and  in  considerations  of  public 
policy. 

Appellant  was  a  mere  school  girl,  having  just  put  on  long 
clothes,  and  from  the  relations  appellee  stood  to  her  and  to 
her  father,  he  was  bound  to  respect  her  position  and  the 
father's  rights.  He  entered  his  service  with  the  implied 
understanding,  at  least,  that  he  would  violate  no  trust  which 
the  father  had  reposed  in  him,  and  take  no  advantage  of  his 
position,  while  driving  the  children  out   in  the  carriage,  to 
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inveigle  one  of  them  into  a  marriage  with  him.  It  was  a 
gross  breach  of  trust,  and  though  appellant  was  a  party  to  it. 
before  the  final  consummation  she  repented  of  her  folly,  and 
returned,  so  soon  as  the  ceremony  was  performed,  to  the  pro- 
tection of  her  parents,  where  she  has  ever  since  remained, 
repudiating  the  affair  as  one  in  which  her  judgment  had  no 
part,  and  carried  on  by  her  in  ignorance  of  its  ultimate  con- 
sequences, and  in  a  moment  of  childish  folly  and  delusion. 

But,  to  obtain  the  license  to  marry  this  child,  appellee  re- 
sorted to  perjury.  He  deliberately  made  oath  she  was  eighteen 
years  of  age.  Whilst  the  statute  nowhere  declares  a  license 
obtained  by  such  means  to  be  invalid,  or  the  marriage  conse- 
quent thereupon  void,  in  a  court  of  equity,  when  application 
is  made  to  declare  such  a  marriage  null,  it  never  having  been 
consummated  by  cohabitation  or  coition,  it  becomes  a  proper 
subject  of  consideration. 

We  have  found  no  case  in  the  books  like  this.  The  one 
approaching  it  most  nearly  is  Robertson  v.  Cole,  12  Texas, 
3-36,  and  we  are  inclined  to  adopt  the  views  presented  in  that 
case  by  the  Chief  Justice  in  delivering  the  opinion  of  the 
court.  He  says:  "The  license  under  which  the  officer  of  the 
law  was  officiating  was  not  issued  in  good  faith  or  on  truthful 
statements,  but  on  misrepresentations  and  false  oaths.  It  was 
fair  on  its  face,  and  was  imposed  on  the  plaintiff  as  one  based 
in  truth  and  as  carrying  with  it  all  the  sanctions  of  the  stat- 
ute, and  as  one  which,  among  the  public  records,  would  be  an 
evidence  that  the  marriage  was  consummated  with  le^al  for- 
malities,  when,  in  fact,  none  of  these  things  were  true,  and 
the  appearance  of  the  document  among  the  public  records 
would  or  might  operate  as  an  enduring  stigma  and  reproach, 
and  as  furnishing  evidence  that  the  marriage  would  have  been 
founded  in  falsehood  and  consummated  in  iniquity."  The 
court  then  ask,  "can  the  law  condemn  this  victim  of  deception 
to  a  perpetual  association  with  the  oriminal,  by  whom  she  has 
been  inveigled  into  what,  as  to  her,  should  be  regarded  as  a 
mere  mockery  of  marriage?     If  so,  the  boast  of  the  law,  that 
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all  its  partialities  expire  in  its  antipathy  to  fraud,  will  be  but 
mere  idle  words,  having  no  foundation  in  truth.  A  license 
procured  by  fraud  and  perjury,  will  have  the  same  sanction  as 
one  based  in  truth,  although  immediately  repudiated  by  the 
innocent  party  on  whom  it  is  attempted  to  be  imposed. 
Whether  she  will  or  will  not,  she  must  be  forced  to  become  a 
virtual  accomplice  in  the  crime,  and  to  receive  to  her  em- 
braces one  who  has  polluted  himself  with  perjury  in  the  very 
act  under  which  he  claims  the  victim  as  his  own." 

We  are  inclined  to  think,  with  that  court,  that  such  can 
not  be  the  conclusion  of  any  law  which  has  a  due  regard  for 
its  own  authority,  or  for  honesty,  truth  and  conscience. 

In  this  case,  as  in  that,  the  child  returned  to  her  parents 
immediately  after  the  ceremony,  and  continued  to  reside  with 
them,  repudiating  the  marriage,  and  which,  in  neither  case, 
had  been  consummated.  In  that  case,  as  in  this,  the  crime 
of  perjury  was  committed  to  obtain  the  license.  Such  a  mar- 
riage we  do  not  think  should  be  held  valid.  If,  however, 
notwithstanding  this  crime,  the  parties  had  voluntarily  lived 
together  as  man  and  wife,  she  knowing  it  had  been  commit- 
ted, the  marriage  would  be  held  valid  on  the  principle  of 
acquiescence. 

Upon  the  other  point  made  by  appellant,  we  are  of  opinion 
the  defendant  had  a  right  to  answer  the  amended  bill,  and 
setting  aside  the  default,  under  the  circumstances,  was  not 
necessary,  for  it  appears,  after  the  default  was  entered,  com- 
plainant took  leave  to  file  an  amended  bill.  This  virtually 
set  the  default  aside,  and  opened  the  way  for  an  answer. 
Gibson  et  al.  v.  Bay  et  al.  50  111.  383. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  leave  to  the  defendant  to  answer. 

Decree  reversed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  deci- 
sion in  this  case.  Whilst  complainant  was  young,  she  was 
of  age  to  consent,   and  should   be  bound  by  the  contract  of 


1873.]  Chase  v.  DkWolf.  47 

Syllabus. 

marriage  precisely  as  if  she  were  of  more  mature  age.  The 
case  cited  from  the  Supreme  Court  of  Texas  is,  in  my  judg- 
ment, not  only  unsupported  by  but  is  opposed  to  authority, 
and  should  not  control  the  decision  of  this  case. 


Lizzie  M.  Chase 

v. 

Calvin  De  Wolf. 

1.  Bell  of  exceptions — when  necessary.  The  office  of  a  bill  of  excep- 
tions is  to  bring  into  and  make  something  a  part  of  the  record  which 
would  otherwise  be  no  part  of  the  same.  Where  a  case  is  decided  on 
demurrer,  there  being  no  motion  made  or  evidence  heard,  a  bill  of  excep- 
tions is  wholly  unnecessary. 

2.  Illegal  fees— justice  of  the  peace  will  not  be  compelled  to  issue  execu- 
tion for.  Where  a  constable  charges  illegal  and  unreasonable  fees  for 
executing  a  writ  of  replevin  issued  by  a  justice  of  the  peace,  the  latter 
named  officer  will  not  be  compelled  by  mandamus  to  issue  an  execution 
for  their  collection. 

3.  Judgment  for  costs—  embraces  only  legal  costs.  Where  a  plaintiff 
in  replevin  before  a  justice  of  the  peace  recovers  judgment  for  costs,  it 
does  not  embrace  all  the  costs  and  charges  claimed,  but  only  all  the 
plaintiff's  legal  costs  to  be  taxed,  and  any  charge  for  services  not  enumer- 
ated in  the  statute  is  not  embraced  in  such  judgment. 

4.  Fees— for  executing  writ  of  replevin.  The  statute  allowing  reasona- 
ble charges  to  constables,  to  be  allowed  by  the  justice  of  the  peace,  for 
removing  and  taking  care  of  property  levied  on,  can  not  be  construed  to 
embrace  a  charge  for  taking  and  delivering  property  under  a  writ  of 
replevin;  and  a  charge  of  $85  for  replevying  one  or  two  express  wagon 
loads  of  goods,  amounting  to  almost  half  the  value  of  the  goods,  was  held 
to  be  illegal,  unjust  and  oppressive. 

5.  Execution— -for  collection  of  illegal  costs  claimed,  properly  recalled. 
Where  a  justice  of  the  peace  renders  a  judgment  for  costs  generally,  and 
afterwards  taxes  illegal  and  oppressive  fees  charged  as  costs  in  the  case, 
and  issues  an  execution  for  their  collection,  he  has  the  right,  and  it  is  his 
duty,  to  recall  the  execution,  as,  if  a  levy  and  sale  were  made  under  it, 
he  would  be  liable  to  an  action  of  trespass. 
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Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

This  was  an  application,  by  Lizzie  M.  Chase,  for  a  writ  of 
mandamus  against  Calvin  De  AVolf,  to  compel  him  to  issue  an 
execution  for  the  collection  of  certain  costs  in  a  judgment 
recovered  before  him  by  the  petitioner.  The  opinion  of  the 
court  states  the  material  facts  of  the  case. 

Mr.  Daniel  F.  Buckley,  for  the  appellant. 

Mr.  Alfred  Bartow,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  sued  out  a  writ  of  replevin  from  U.  B.  Bovden, 
a  justice  of  the  peace,  to  recover  possession  of  certain  articles 
of  personal  property.  The  venue  was  changed  to  Calvin 
De  Wolf,  another  justice  of  the  peace,  before  whom  a  trial 
was  had  resulting  in  a  finding  that  the  property  was  in  plain- 
tiif,  and  a  judgment  that  she  recover  the  same  and  one  cent 
damages,  and  costs.  The  property  having  been  delivered  to 
plaintiff  under  the  writ,  there  could  only  issue  an  execution 
for  the  damages  and  costs. 

On  the  twenty-first  day  after  rendering  the  judgment,  the 
justice  of  the  peace  issued  an  execution,  but  on  the  next  day 
recalled  it,  and  on  demand  refused  to  issue  another.  There- 
upon appellant  filed  a  petition  setting  out  these  facts,  and 
praying  that  an  alternative  writ  of  mandamus  might  issue 
from  the  circuit  court  of  Cook  county.  The  writ  was  issued 
and  the  justice  of  the  peace  returned  that  there  was  no  law 
authorizing  him  to  issue  an  execution  for  the  fees  charged  by 
the  constable,  as  they  were  illegal  and  oppressive.  To  his 
return  appellant  filed  a  demurrer,  which  was  overruled  by 
the  court,  and  appellant  electing  to  abide  by  her  demurrer, 
the  court  rendered  judgment  against  her  for  costs. 

We  find  in  this  case  a  bill  of  exceptions  where  there  was 
no  motion,   evidence    or   other   proceeding    necessary  to   be 
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brought  into  the  record.  The  petition,  the  return,  the  demur- 
rer, and  all  orders  of  the  court  thereon,  were  matters  of  record, 
and  acquired  no  additional  force  by  being  embodied  in  what 
is  called  a  bill  of  exceptions.  The  office  of  such  a  bill  is  to 
bring  into,  and  make  something  a  part  of  the  record  which 
would  otherwise  be  no  part  of  the  same.  Such  bills  of  excep- 
tions are  useless,  encumber  the  record,  and  increase  the  costs 
of  litigation,  and  are  contrary  to  correct  practice,  and  should 
be  omitted,  except  where  they  are  necessary  and  proper. 

It  is  urged  that  the  court  below  erred  in  overruling  the 
demurrer.  We  are  at  a  loss  to  see  upon  what  ground  it  can 
be  supposed  this  was  error.  The  return  avers  that  the  charges 
made  by  the  constable  were  not  authorized  by  law,  and  the 
demurrer  admits  the  truth  of  this  averment.  With  such  an 
admission  it  is  difficult  to  see  how  a  party  can  expect  a  court 
to  compel  an  officer  to  violate  the  law,  and  enforce  an  illegal 
and  unjust  claim.  If  this  is  true,  and  the  demurrer  admits 
it,  it  would  be  monstrous  to  compel  such  injustice,  wrong 
and  oppression. 

It,  however,  seems  that  counsel  has  the  impression  that 
because  the  justice  of  the  peace  rendered  judgment  for  costs, 
therefore  it  was  for  all  the  costs  and  charges  claimed,  whether 
legal  or  illegal.  The  language  and  legal  effect  of  the  judg- 
ment is,  that  the  plaintiff  recovered  judgment  for  all  of  her 
legal  costs  to  be  taxed.  Any  charge  for  services  not  enumer- 
ated in  the  statute  is  not,  nor  is  there  any  pretense  for 
calling  it,  costs.  Kor  does  the  justice,  any  more  than  the 
circuit  court,  tax  and  allow  the  items  of  costs  on  the  trial  of 
the  case.  He  only  renders  judgment,  in  that  regard,  that  the 
party  recover  costs,  and  they  are  known  by  the  entire  pro- 
fession to  be  the  expenses  of  a  suit  which  may  be  recovered 
by  law  from  the  losing  party.  And  to  ascertain  what  expenses 
in  a  suit  may  be  recovered,  we  must  look  to  the  statute  fixing 
fees  and  salaries  for  the  various  officers  in  the  government. 
And  in  this  case  there  is  no  pretense  that  the  statute  has 
4— 69th  III 
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authorized  the  constable  to  make  the  charges  returned  by 
him. 

When  examined,  they  seem  to  be  unjust  and  oppressive  in 
the  extreme.  To  allow  such  charges  would  be  to  perpetrate 
an  outrage  on  litigants  that  would  amount  to  a  denial  of 
justice.  That  a  person  should  be  compelled  to  pay  $85  for 
the  delivery  of  perhaps  only  one  or  two  express  wagon  loads 
of  goods  to  the  plaintiff  in  a  writ  of  replevin,  amounting  to 
almost  half  the  value  of  the  goods,  strikes  the  mind  as  unjust 
and  outrageous,  especially  when  claimed  and  exacted  by  an 
officer  of  the  law,  who  thereby  probably  renders  himself  liable 
to  a  prosecution.  And  that  he  should  ask  a  court  to  compel 
the  payment  of  such  extortionate  charges,  is  incomprehensible. 
Courts  are  created  to  administer  justice,  not  to  aid  and  assist 
in  oppression,  injustice  and  wrong.  The  sense  of  justice 
implanted  in  mankind  revolts  at  such  an  outrage  upon  justice, 
and  that,  too,  under  the  forms  of  law,  and  by  an  officer  of 
the  law.  An  examination  of  the  law  fixing  the  fees  of  con- 
stables. (Sess.  Laws  1872,  pp.  446,  447,)  contains  no  provis- 
ion allowing  these  charges ;  but  it  contains  a  provision  that 
constables  shall  be  allowed  reasonable  charges,  to  be  fixed  by 
the  justice,  for  removing  and  taking  care  of  property  levied 
on  by  them. 

This  provision  relates  only  to  levies  under  execution,  etc., 
and  can  not  be  so  tortured  as  to  embrace  the  charges  in  this 
case.  The  taking  and  delivering  property  under  a  writ  of 
replevin,  is  not  a  levy  on  property,  and  bears  but  slight 
resemblance  to  it.  But  counsel  do  not  pretend  that  the  stat- 
ute allows  the  charges.     They  do  not  refer  to  the  statute. 

We  are  unable  to  see,  as  claimed,  that  the  justice  of  the 
peace  changed  any  judgment  he  had  rendered.  If  he  did,  it 
fails  to  appear  in  this  record.  After  rendering  the  judgment, 
he  proceeded  to  tax  the  costs,  and  issued  an  execution  ;  but  he, 
no  doubt,  found,  on  reflection,  or  on  obtaining  legal  advise, 
that  these  charges  were  not  embraced  in  the  judgment  he 
had  rendered,  it  only  embracing  legal  costs,  and  not  for  any 
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specific  sura;  that  he  had  committed  an  error,  which,  if  con- 
tinued to  levy  and  sale,  would  render  him  liable  to  an  action 
of  trespass,  and  therefore  withdrew  the  execution.  As  these 
charges  were  not  embraced  in  the  judgment,  the  execution 
was  as  illegal  as  though  he  had  issued  such  process  against 
any  other  party  for  a  sum  of  money  without  any  judgment 
having  been  rendered  to  support  it.  This  execution  being 
wholly  unauthorized,  the  justice  of  the  peace  not  only  had 
the  right,  but  it  was  his  duty,  to  withdraw  it,  and  thus  pre- 
vent the  perpetration  of  wrong  and  injustice  to  the  defendant, 
and  to  escape  liability  himself.  We  can  not  hold  that,  by 
issuing  that  execution,  appellant  or  the  constable  acquired 
any  right  to  so  unrighteous  a  claim,  or  that  any  one  became 
concluded  thereby  from  questioning  its  justice. 

Perceiving   no   error  in  this   record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Judgment  affirmed. 


Roswell  Bills  et  al. 

v. 
Matthew  Stantont. 

1.  Pleading — carrying  demurrer  back.  Where  a  demurrer  has  been  in- 
terposed to  a  declaration  and  overruled  as  to  one  count,  and  the  plaintiff 
amends  the  other  counts,  and  the  defendant  pleads,  a  demurrer  to  the 
pleas  can  not  be  carried  back  to  the  declaration. 

2.  Where  a  declaration  contains  one  good  count,  it  being  sufficient  on 
general  demurrer,  a  general  demurrer  to  pleas  can  not  be  carried  back 
to  the  declaration. 

3.  Appeal  bond — blanks  in  as  to  date,  etc.  It  is  no  objection  to  the 
validity  of  an  appeal  bond,  that  it  bears  date  the  blank  day  of  a  certain 
month  named,  and  recites  a  judgment  recovered  on  a  blank  day  of  the 
previous  month,  in  case  of  an  appeal  to  the  Supreme  Court.  It  is  never- 
theless a  voluntary  undertaking  and  obligatory. 
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4.  Execution — of  bond  by  a  corporation.  Where  it  is  recited  in  the 
body  of  an  appeal  bond,  given  on  appeal  by  an  insurance  company,  that 
the  company  by  its  corporate  name  had  entered  into  the  obligation,  and 
it  is  signed  by  its  president  and  secretary,  and  sealed  with  its  corporate 
seal,  it  will  be  a  sufficient  execution  of  the  bond  in  the  name  of  the  com- 
pany. 

5.  Service — on  agent  of  corporation.  Where  the  president  of  an  insur- 
ance company  does  not  reside  in  the  county  where  suit  is  brought  against 
the  company,  the  statute  authorizes  service  to  be  made  upon  an  agent  of 
the  company  resident  in  the  county. 

6.  Same — defective  service  cured  by  appearance.  Where  a  defendant 
appears  in  a  cause,  and  moves  the  court  to  rule  the  plaintiff  to  file  a 
more  specific  bill  of  particulars  and  demurs  to  the  declaration,  this  will 
cure  any  defect  in  the  service  of  process  on  such  defendant,  and  the  sub- 
sequent granting  of  leave  to  withdraw  the  appearance,  which  is,  how- 
ever, not  done,  will  not  change  the  rule. 

7.  Supreme  Court — may  enter  judgment  in  vacation.  Where  a  cause 
was  submitted  to  this  court,  at  the  September  term,  1870,  and  taken  under 
advisement,  and  the  judgment  of  affirmance  was  not  entered  until  the 
22d  da}r  of  January,  1872,  it  was  held,  that  the  judgment  was  properly 
described  in  the  declaration  in  a  suit  upon  an  appeal  bond  as  of  the  date 
it  was  in  fact  entered,  as  this  court  is  authorized  to  enter  judgments,  etc., 
in  vacation. 

8.  New  trial — motion  for,  necessary  where  the  trial  is  before  the  court 
alone.  It  is  the  settled  rule  of  practice  not  to  reverse  a  judgment  for 
insufficiency  of  evidence,  unless  that  question  is  first  made  in  the  court 
below  on  a  motion  for  a  new  trial,  and  the  rule  is  the  same  in  this  respect 
when  the  cause  is  tried  by  the  court  without  a  jury. 

Appeal  from  the  Circuit  Court  of  Peoria  countv. 

This  was  an  action  of  debt,  brought  by  Matthew  Stanton 
for  the  use  of  Henry  W.  McClallen,  against  the  Illinois 
Mutual  Life  Insurance  Company,  Roswell  Bills  and  David 
McKinney,  upon  an  appeal  bond.  The  opinion  of  the  court 
presents  a  sufficient  statement  of  the  facts.  Bills  and 
McKinney  appealed  from  the  judgment  below. 

Messrs.  Cooper  &  Lapham,  for  the  appellants. 

Messrs.  McCulloch  &  Stevens,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  objections  taken  to  the  judgment  in  this  case,  are  all 
of  the  most  technical  character.  The  action  was  brought 
on  an  appeal  bond  against  the  "Illinois  Mutual  Fire  Insur- 
ance Company,"  and  appellants,  who  were  sureties  for  the 
company.  In  the  second  count  of  the  declaration  the  bond 
is  set  out  in  haze  verba.  It  bears  date  the  blank  day  of  June, 
1869,  and  recites  a  judgment  obtained  on  the  blank  day  of 
May,  18G9.  The  original  declaration  contained  three  counts, 
to  which  a  demurrer  was  interposed  by  all  the  defendants, 
and  was  sustained  by  the  court  as  to  the  first  and  second 
counts,  and  overruled  as  to  the  third  count.  The  declara- 
tion was  then  amended,  and  appellants  then  filed  their 
several  pleas  :  1st,  nil  debet;  2d,  non  est  factum;  3d,  nul  tiel 
record  as  to  the  supposed  recovery  in  the  circuit  court ;  and 
4th,  a  like  plea  as  to  the  recovery  in  the  Supreme  Court.  A 
demurrer  was  sustained  to  the  first  and  third  pleas,  and  issue 
joined  on  the  second  and  fourth  pleas. 

It  is  conceded  that  the  first  and  third  pleas  were  bad,  but 
it  is  insisted  the  demurrer  should  have  been  carried  back  to 
the  declaration.  It  is  not  perceived  how  this  could  be  done. 
A  demurrer  had  been  previously  overruled  as  to  one  count  of 
the  declaration,  and  if  this  demurrer  could  be  carried  back, 
it  would  simply  be  to  ask  the  court  to  reconsider  its  former 
judgment,  holding  that  count  good.  This  could  not  be  done. 
The  demurrer  interposed  to  the  several  pleas  was  general, 
and  it  is  a  familiar  rule  in  pleading,  if  there  is  one  good 
count  in  the  declaration,  it  will  be  sufficient  on  general  de- 
murrer. It  is  not  necessary,  therefore,  to  consider  the  objec- 
tions taken  to  the  declaration. 

It  is  certainly  no  objection  to  the  validity  of  the  bond  that 
it  bears  date  the  blank  day  of  a  certain  month  named,  and 
recites  a  judgment  recovered  on  a  blank  day  of  the  month. 
It  is,  nevertheless,  the  voluntary  bond  of  appellants,  and 
is  obligatory  on  them.     On  its  face  it  purports  to  have  been 
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executed  in  June,  1869,  and  recites  a  judgment  recovered  in 
May  of  that  year. 

It  is  urged  it  is  not  the  bond  of  the  company.  In  the 
body  of  the  bond  it  is  recited  that  the  company,  by  its  cor- 
porate name,  entered  into  the  obligation,  and  it  is  signed  by 
its  president  and  secretary,  and  sealed  with  its  corporate  seal. 
No  reason  is  perceived  why  this  is  not  a  sufficient  execution 
of  the  bond  in  the  name  of  the  company. 

It  is  suggested  there  is  a  variance  between  the  proof  offered 
and  the  declaration.  This  objection  certainly  can  not  be  main- 
tained as  to  the  second  count.  The  bond  is  there  set  out  in 
hcec  verba,  and  when  it  is  offered  in  evidence,  it  is  found  to 
correspond  exactly,  and  there  was  no  variance. 

It  is  urged  there  was  no  service  on  the  company,  and  there- 
fore the  default  taken  was  irregular.  The  record,  however, 
shows  service,  but  it  is  insisted  it  is  not  sufficient  to  give  the 
court  jurisdiction.  The  president  of  the  company  did  not 
reside  in  the  county  where  the  action  was  commenced,  and 
service  was  made  on  the  resident  agents  in  accordance  with 
the  provisions  of  the  statute.     Gross'  Stat.  p.  509,  sec.  6. 

But  if  the  service  was  defective,  there  was  an  appearance 
of  the  company,  as  shown  by  the  record,  and  this  would  cover 
any  defect  there  might  be  in  the  service.  It  appeared  by 
counsel  and  moved  the  court  for  a  rule  on  the  plaintiff  to  file 
a  more  specific  bill  of  particulars,  and  also  interposed  a  de- 
murrer to  the  declaration,  which  was  sustained  in  part.  Sub- 
sequently counsel  asked  and  obtained  leave  to  withdraw  their 
appearance  for  the  company,  but  the  appearance  of  the  com- 
pany itself  was  not  withdrawn.  The  company  having  ap- 
peared, and  such  appearance  never  having  been  withdrawn, 
the  default  was  regular,  whether  there  was  service  or  not  in 
the  first  instance. 

Again,  it  is  urged  the  judgment  in  the  Supreme  Court  was 
improperly  described  in  the  declaration.  The  cause  was  sub- 
mitted for  decision  at  the  September  term,  1870,  and  taken 
under  advisement.     The  judgment  was  not   in  fact  entered 
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until  the  22d  day  of  January,  1872.  This  was  in  accordance 
with  the  provisions  of  the  statute  which  gives  the  Supreme 
Court  power  and  authority  to  enter  orders  and  judgments  in 
vacation  in  any  of  the  grand  divisions  of* the  State,  in  all 
cases  which  have  been  argued  or  submitted  at  any  term  and 
taken  under  advisement.  Gross'  Stat.  p.  159,  sec.  14.  Hence 
the  judgment  was  correctly  described  as  of  the  date  it  was 
in   fact  entered. 

It  is  claimed,  as  a  ground  of  reversal, the  judgment  is  for 
too  large  a. sum  by  five  or  six  dollars.  The  cause  was  sub- 
mitted to  the  court  for  trial  without  the  intervention  of  a  jury, 
but  this  fact  does  not  dispense  with  the  necessity  for  a  mo- 
tion for  a  new  trial,  if  the  appellants  desired  to  have  the 
judgment  reversed  in  this  court  on  the  ground  it  is  not  sus- 
tained by  the  evidence.  It  is  the  settled  rule  of  practice  not 
to  reverse  a  judgment  for  insufficiency  of  evidence  unless 
that  question  was  made  in  the  court  below  on  a  motion  for  a 
new  trial.  Smith  v.  Gillett,  50  111.  290.  No  motion  having 
been  made,  we  have  not  considered  the  question  raised. 

Without  remarking  severally  upon  all  the  objections  taken, 
it  is  sufficient  to  say  we  have  carefully  considered  all  of  them, 
and  are  satisfied  there  is  no  material  error  in  the  record  that 
could  affect  the  merits  of  the  case,  and  the  judgment  is 
accordingly  affirmed.  Judgment  affirmed. 


John  R.  Shikwln 

v. 

The  People  of  the  State  of  Illinois. 

1:  Continuance— requisites  of  affidavit.  The  requisites  of  an  affidavit 
for  a  continuance  on  the  ground  of  the  absence  of  a  witness,  are,  that  it 
shows,  first,  the  name  and  residence  of  the  witness,  and  the  materiality 
of  his  testimony;  second,  the  exercise  of  proper  diligence  to  procure  the 
attendance  of  the  witness,  and  third,  that  the  witness  can  be  had  at  the 
time  to  which  it  is  sought  to  have  the  trial  deferred. 
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2.  Kape— declarations  of  prosecutrix  in  impeachment  of  her  testimony. 
On  the  trial  of  one  for  rape,  upon  the  proper  foundation  being  laid,  evi- 
dence that  the  prosecutrix  had  declared  that  the  accused  was  not  guilty, 
and  that  the  prosecution  was  carried  on  to  extort  money  from  him  or  his 
friends,  is  material  and  properly  admissible  in  the  defense. 

3.  Same — character  of  prosecutrix.  It  is  the  general  rule  that  the  char- 
acter  of  the  prosecutrix,  on  a  charge  of  rape,  maybe  impeached;  but  this 
must  be  done  by  general  evidence  of  her  reputation  in  that  respect,  and 
not  by  evidence  of  particular  instances  of  unchastity. 

4.  Same  —  when  particular  acts  of  unchastity  admissible.  But  where  the 
prosecutrix  testified  that  she  was  unconscious,  and  did  not  know  whether 
the  accused  committed  the  rape  or  not,  and  the  prosecution  proved  by  a 
physician,  who  examined  her  three  weeks  afterwards,  that  she  did  not 
then  bear  the  physical  evidences  of  virginity,  and  gave  it  as  his  opinion 
that  she  had  had  carnal  connection  with  a  man  at  some  time  before: 
Held,  that  it  was  competent  to  rebut  the  inference  sought  to  be  drawn 
from  this  evidence,  by  showing  either  a  previous  voluntary  connection 
with  the  accused,  or  particular  instances  of  unchastity  with  any  other 
man,  as  well  as  to  show  by  other  medical  testimony  that  the  theory  of  the 
doctor  testifying  was  unreliable. 

5.  Trial — improper  remarks  of -judge.  On  the  trial  of  one  for  rape,  the 
accused  sought  to  lay  the  foundaiion  for  the  inference  of  voluntary  inter- 
course between  himself  and  the  prosecutrix  while  she  lived  at  the  house 
of  defendant's  step-father,  by  proving  that  she  was  in  the  habit  of  follow- 
ing him  about  the  house.  On  objection  to  the  testimony,  the  court  said : 
"  I  do  not  think  it  competent,  and  even  if  she  did  follow  him,  it  would 
not  show  she  wanted  a  rape  committed  upon  her :"  Held,  that  the  evidence 
was  legitimate  and  proper,  and  that  the  remark  of  the  court  was  not 
proper,  even  if  the  evidence  was  properly  excluded. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  William  A.  Porter,  Judge,  presiding. 

Mr.  E.  W.  Evans,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Mr.  Charles 
H.  Reed,  State's  Attorney,  for  the  People. 

Mr.  Justice   McAllister  delivered   the  opinion  of  the 
Court: 

An   indictment,  charging  plaintiff  in  error  with  the  crime 
of  rape   upon   one   Bertha  Kaminski,  was  presented  in   the 
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criminal  court  of  Cook  county  July  12,  1873,  whereupon  a 
capias  issued,  upon  which  the  accused  was  arrested  and  com- 
mitted to  jail.  On  Monday,  the  14th  of  the  same  month, 
the  accused  was  arraigned,  and  the  plea  of  not  guilty  entered. 
The  court  then  ordered  the  case  to  be  set  for  trial  on  the 
next  succeeding  Friday,  being  the  18th  of  the  same  month.  On 
the  day  of  the  arraignment,  accused  proceeded  to  prepare  for 
his  trial,  by  causing  a  subpoena  to  be  issued  for  his  witnesses, 
among  whom  was  one  Mary  Kehoe.  This  subpoena  was  then 
placed  in  the  hands  of  an  agent  employed  to  serve  it,  who 
used  all  the  diligence  practicable  within  the  time  allowed, 
but  was  unable  to  serve  it  upon  said  Mary  Kehoe,  by  reason 
of  her  absence  beyond  the  reach  of  the  subpoena.  When  the 
case  was  called  for  trial  on  the  day  fixed  by  the  court,  the 
accused  prepared  and  presented  to  the  court  his  affidavit, 
upon  which  he  asked  that  the  trial  of  the  cause  might  be  put 
off  until  the  August  term,  a  period  of  only  about  three  weeks, 
in  order  to  enable  him  to  procure  the  testimony  of  said  Mary 
Kehoe,  who  was  shown  to  be  only  temporarily  absent  from 
the  city  of  Chicago,  and  was  expected  to  return  in  time  for 
the  next  term  of  court. 

The  facts  set  forth  which  accused  expected  to  prove  by  the 
absent  witness  were,  that  the  complaining  witness,  Bertha 
Kaminski,  had,  since  the  time  at  which  she  claimed  the 
offense  was  committed,  told  Mary  Kehoe  that  the  accused  was 
not  guilty  of  a  rape,  and  that  he  never  attempted  to  commit 
a  rape  upon  her,  but  that  she  (Bertha)  wanted  to  make  some 
money  out  of  him  ;  and  upon  said  Mary  Kehoe  answering  that 
the  accused  had  no  money,  the  said  Bertha  replied  that  he 
had  rich  relations  and  was  connected  with  the  city  govern- 
ment, and  that  accused  or  his  friends  would  pay  her  well  to 
drop  the  prosecution. 

The  court  overruled  the  motion  for  continuance,  and  or- 
dered the  trial  to  proceed,  which  resulted  in  a  verdict  of 
guilty,  and  fixing  the  punishment  at  five  years  in  the  peniten- 
tiary.    The   court  overruled  a   motion   for   a  new  trial,  and 
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gave  judgment  in  accordance  with  the  verdict.  These  mat- 
ters, together  with  the  evidence  and  rulings  of  the  court 
upon  the  trial,  are  preserved  in  a  bill  of  exceptions,  and  the 
case  brought  here  by  writ  of  error. 

By  our  practice,  error  may  be  assigned  upon  overruling  a 
motion  for  continuance  as  well  as  for  a  new  trial. 

If  the  affidavit  for  a  continuance  presented  a  proper  case, 
it  was  error  to  overrule  the  application.  The  essential  requi- 
sites of  such  affidavit  are  these  :  First — The  name  and  resi- 
dence of  the  witness;  that  he  is  really  material,  and  shown  to 
the  court,  by  the  affidavit,  to  be  so.  Second — That  the  party 
who  applies  has  been  guilty  of  no  neglect,  or,  in  other  words, 
shows  the  exercise  of  proper  diligence.  Third — That  the 
witness  can  be  had  at  the  time  to  which  it  is  sought  to  have 
the  trial  of  the  cause  deferred. 

If  the  facts  set  forth  in  the  affidavit  of  accused,  which  he 
expected  to  prove  by  the  absent  witness,  were  really  material, 
and  shown  to  the  court  to  be  so,  then  this  affidavit  was  suffi- 
cient, because  in  all  other  respects  it  is  so  clearly  and  mani- 
festly within  the  rules  as  to  admit  of  no  criticism.  The 
question,  and  only  question  arising  upon  this  affidavit,  is  the 
materiality  of  the  facts  expected  to  be  proven  by  the  absent 
witness,  and  that  scarcely  admits  of  argument.  The  affidavit 
shows  that  accused  knew  of  no  other  witness  by  whom  these 
facts  could  be  proven.  The  indictment  was  for  rape  upon 
Bertha  Kaminski,  and  the  affidavit  shows  what  is  but  an 
ordinary  presumption,  from  the  indictment  itself,  that  she  was 
the  complaining  witness.  It  was  apparent  therefore,  and  to 
be  expected,  that  she  would  be  the  only  witness  in  support 
of  the  charge;  and  as  the  law  closes  the  lips  of  the  defend- 
ant, his  only  hope  of  defense,  if  innocent,  consisted  in  con- 
troverting the  evidence  of  the  fact  or  the  force,  adduced  by 
her,  by  means  of  cross-examination,  impairing  her  credibility 
by  disproving  circumstances  stated  by  her,  or  showing  declara- 
tions made  by  her  out  of  court  inconsistent  with  her  evidence 
upon   the  witness-stand.      "  It   is   to   be   remembered/5  says 
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Greenleaf,  "  as  lias  been  justly  observed  by  Lord  Halp:,  that 
it  is  an  accusation  easily  made,  hard  to  be  proved,  and  still 
harder  to  be  defended  by  one  ever  so  innocent."  3  Green  If. 
Ev.  sec.  212. 

When  the  nature  of  the  charge  is  considered,  and  the  vari- 
ous motives  which  may,  and  doubtless  in  many  instances 
have,  actuated  women  to  make  unfounded  charges  of  this 
character,  as,  for  revenge,  to  extort  money,  as  an  excuse  on 
their  part  for  a  sin  of  a  less  odious  character,  is  it  not  obvi- 
ous that  evidence  introduced,  upon  a  proper  foundation  being- 
laid,  that  the  prosecutrix  had  declared  that  the  accused  was 
not  guilty — had  admitted  that  the  prosecution  was  carried  on 
for  the  sole  purpose  of  extorting  money — would  be  material? 
The  proposition  does  not  admit  of  controversy,  and  it  was 
manifest  error  to  overrule  the  motion  of  plaintiff  in  error  for 
a  continuance. 

The  second  error  assigned  is,  that  the  court  excluded  proper 
evidence  offered  on  behalf  of  the  defense,  viz:  Evidence 
tending  to  show  that  the  prosecutrix,  prior  to  the  time  in 
question,  had  had  carnal  intercourse  with  other  men.  It  is 
the  general  rule  that  the  character  of  the  prosecutrix  for 
chastity  may  be  impeached,  but  this  must  be  done  by  general 
evidence  of  her  reputation  in  that  respect,  and  not  by  evi- 
dence of  particular  instances  of  unchastity.  Bex  v.  Clarke,  2 
Starkie  E.  241  ;  Rex  v.  Barker,  3  C.  and  P.  589  ;  TheBeople  v. 
Abbott,  19  Wend.  K.  192.  The  latter  case  holds  that  the 
prosecutrix  may  be  shown  to  be  in  fact  a  common  prostitute; 
that  previous  voluntary  connection  between  her  and  the 
prisoner  may  be  shown,  and  that  evidence  may  be  given  of 
particular  acts  and  associations  indicating,  on  her  part,  a  want 
of  chastity..  The  admissibility  of  all  this  class  of  evidence 
is  placed  upon  the  ground  that  an  unchaste  woman  would  be 
more  likely  to  consent  to  the  act  than  a  virtuous  one,  and 
therefore  her  previous  connection  with  the  accused,  or  her 
general  reputation  for  want  of  chastity,  are  proper  ingredients 
in  determining   the   question  whether   the   particular   act   in 
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controversy  was  accomplished  solely  by  force  or  with  her  vir- 
tual consent.  In  this  case,  however,  the  question  arises  in  a 
wholly  different  aspect.  The  prosecutrix  does  not,  nor  does  any 
other  witness,  testify  to  the  commission  of  a  rape  or  any  car- 
nal intercourse  at  the  time  in  question.  She  says  she  became 
insensible,  and  does  not  know  whether  the  accused  consum- 
mated the  act  or  not;  and  to  supplement  this  lack  of  direct 
evidence,  the  State's  attorney  called  as  a  witness  a  physician 
who  examined  her  three  weeks  after  the  alleged  occasion,  and 
who  gives  it  as  his  opinion  that  she  did  not  then  bear  the 
physical  evidences  of  virginity,  and  had  had  carnal  inter- 
course with  some  man,  by  means  of  which  such  evidences 
were  destroyed.  Upon  this,  of  course,  it  was  argued  that 
they  were  destroyed  by  the  accused,  and  by  a  forcible  carnal 
connection  with  her,  although  she  knew  nothing  about  it,  she 
being,  as  she  claims,  unconscious  at  the  time.  Such  being 
the  state  of  the  case,  was  it  not  competent  to  rebut  that  infer- 
ence by  showing  either  a  previous  voluntary  connection  with 
the  accused,  or  particular  instances  of  unchastity  with  any 
other  man?  The  circumstances  of  the  case  seem  to  take  it 
whollv  out  of  the  general  rule  which  excludes  evidence  of 
particular  instances  of  unchastity  with  persons  other  than  the 
accused.  The  prosecution  was  required  to  satisfy  the  jury 
beyond  a  reasonable  doubt  that  the  crime  had  been  in  fact 
committed.  This  could  not  be  done  upon  the  evidence  of  the 
prosecutrix  alone.  She  could  not  so  testify.  She  said  she 
did  not  know  whether  it  was  committed  or  not.  The  testi- 
monv  of  the  doctor  as  to  the  physical  indicia  that  she  had 
had  carnal  intercourse  with  some  man  was,  therefore,  vital. 
It  must  have  been  the  controlling  circumstance  from  which 
the  criminality  of  the  accused  was  inferred.  Now,  can  it 
be  maintained  that,  although  such  a  circumstance  may  be 
given  in  evidence  to  criminate  the  accused,  yet,  if  he  can 
not  account  for  such  physical  indicia  except  by  showing  par- 
ticular instances  of  unchastity  with  persons  other  than  him- 
self, he  shall  not  be  allowed  to  do  it  at  all  ?     The  law  is  not 
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so  unreasonable.  The  right  of  the  accused  to  defend  must 
be  as  broad  as  that  of  the  prosecution  to  criminate.  If  such 
a  circumstance  is  admissible  for  the  purposes  of  an  inference 
of  criminality,  then  it  must  be  competent  to  explain  or 
account  for  the  circumstance  itself,  by  showing  that  it  existed 
from  causes  entirely  independent  of  the  alleged  criminal  act 
of  the  defendant.  In  order  to  explain  or  account  for  these 
physical  indicia,  it  was  competent  for  the  accused  to  intro- 
duce any  legitimate  evidence  tending  to  show  either  a  volun- 
tary connection  between  the  prosecutrix  and  hjmself,  or  any 
other  man,  prior  to  the  time  of  the  examination  by  the  doc- 
tor. And  he  should,  moreover,  be  at  liberty  to  show,  if  he 
can,  by  other  medical  testimony,  that  the  theory  of  the  doc- 
tor was  unreliable. 

The  counsel  for  plaintiff  in  error  sought  to  lay  the  founda- 
tion for  an  inference  of  voluntary  intercourse  between  him 
and  the  prosecutrix,  while  she  lived  at  the  house  of  his  step- 
father, by  inquiring  of  the  latter  as  to  her  habits  of  following 
plaintiff  in  error  about  the  house.  Upon  this  evidence  being 
objected  to  by  the  State's  Attorney,  the  court  said :  "  I  do 
not  think  it  competent,  and  even  if  she  did  follow  him,  it 
would  not  show  she  wanted  a  rape  committed  upon  her;"  and 
the  evidence  was  excluded.  The  evidence  was  offered  for  a 
legitimate  purpose,  and  might  have  been  competent  as  a  pre- 
liminary inquiry.  The  remark  of  the  court  could  not  have 
been  otherwise  than  prejudicial  to  the  accused,  and  was  not 
proper  even  if  the  evidence  was  properly  excluded.  Fisher  v. 
The  People,  23  111.  283. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Hexry  Oppekheimer  &  Co. 

V. 

The  United  States  Express  Company. 

1.  Common  carrier, — restriction  of  liability.  An  express  company  has 
the  right  to  demand  from  a  consignor  such  information  as  will  enable  it 
to  decide  on  the  proper  compensation  to  charge  for  the  risk,  and  the  de- 
gree of  care  to  bestow  in  discharging  its  trust;  and  a  limitation  of  its  lia- 
bility^ not  to  exceed  $50,  unless  the  value  of  the  goods  forwarded  is  truly 
stated,  if  brought  to  the  knowledge  of  the  consignor,  is  reasonable  and 
consistent  with  public  policy. 

2.  A  distinction  exists  between  the  effect  of  those  notices  by  a  carrier 
by  which  it  is  sought  to  discharge  him  from  duties  which  the  law  has, 
annexed  to  his  employment,  and  those  designed  simply  to  insure  good 
faith  and  fair  dealing  on  the  part  of  his  employer.  In  the  former,  notice 
without  assent  to  the  attempted  restriction,  is  ineffectual, -while  in  the  lat- 
ter, actual  notice  alone  will  be  sufficient. 

3.  Same — released  by  fraudulent  concealment.  Where  a  party  forwarded 
jewelry  worth  $3800,  in  abox,  by  express,  taking  a  receipt  which  disclosed 
on  its  face  that  the  company  should  not  be  held  liable  for  any  loss  or  dam- 
age of  any  box,  package  or  thing,  for  over  $50,  unless  the  just  and  true 
value  thereof  was  therein  stated,  and  failed  to  state  the  value,  and,  in  con- 
sequence thereof,  was  charged  a  less  premium  than  otherwise  would  have 
been  required,  it  was  held,  that,  independent  of  the  qualifying  words  in 
the  receipt,  the  court  would  be  inclined  to  exempt  the  company  from  lia- 
bility, on  the  ground  of  want  of  good  faith  in  not  disclosing  the  value  of 
the  goods. 

4.  Same — restrictions  not  construed  to  exempt  from  carrier's  own  negli- 
gence. The  established  legal  construction  of  conditions  in  the  contracts 
of  carriers  exempting  them  from  liability  is,  not  to  treat  them  as  provid- 
ing against  losses  or  injuries  occasioned  by  actual  negligence  on  their  part. 

5.  Same — waiver  of  restrictions  in  contract.  The  fact  that  an  express 
company  has  settled  for  other  losses  without  insisting  on  the  restriction 
of  its  liability  in  the  contract,  will  not  preclude  it  from  raising  the  ques-' 
tion  of  its  liability  in  a  similar  case  subsequently  arising. 

Appeae    from  the  Superior  Court  of  Cook    county;    the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an   action  brought  by  the  appellants,  wholesale 
jewelers  in  the  city  of  Chicago,  to  recover  from  appellee  the 
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value  of  a  box  of  merchandise  which  was  delivered  to  the 
defendant  at  New  York  City  for  transportation  to  the  plain- 
tiffs. A  jury  having  been  waived  in  the  court  below,  the 
cause  was  submitted  to  the  court  for  trial,  and  judgment  ren- 
dered for  the  plaintiffs  for  $50,  from  which  judgment  they 
appealed. 

It  appeared  in  evidence  on  the  trial  that,  on  the  6th  of 
October,  1871,  the  firm  of  May  &  Stern,  of  New  York  City, 
delivered  to  the  driver  of  one  of  the  United  States  Express 
Company's  wagons,  a  box,  two  feet  long,  eight  inches  deep 
and  one  foot  wide,  weighing  25  pounds,  and  marked  "Henry 
Oppenheimer  &  Co.,  134  Lake  street,  Chicago,  Illinois."  The 
driver  called  at  the  door  of  the  place  of  business  of  May  & 
Stern,  where  the  box  was  delivered  to  him  by  a  person  in 
their  employ,  who,  at  the  same  time,  handed  to  the  driver  for 
his  signature  a  bill  of  lading  or  receipt,  which  had  been  pre- 
viously filled  out  by  another  person  in  May  &  Stern's  employ  ; 
nothing:  was  said  in  regard  to  the  contents  of  the  box  or  their 
value,  and  there  was  no  mark  upon  the  package  to  indicate 
what  it  contained.  The  bill  of  lading  or  receipt  taken  was 
in  the  following  terms  : 

"United  States  Express  Company, 
New  York,  Oct.  6,  1871. 
"May  &  Stern  delivered  to  us  one  case,  valued  at  $ — ,  marked 
as  follows  :  '  Henry  Oppenheimer  &  Co.,  134  Lake  St.,  Chicago, 
III./  which  we  undertake  to  forward  to  the  nearest  point  of 
destination  reached  by  this  company,  only  perils  of  naviga- 
tion excepted.  And  it  is  hereby  expressly  agreed  that  the 
United  States  Express  Company  are  not  to  be  held  liable  for 
any  loss  or  damage,  except  as  forwarders  only;  nor  for  any 
loss  or  damage  of  any  box,  package,  or  thing,  for  over  $50, 
unless  the  just  and  true  value  thereof  is  herein  stated;  nor1 
for  any  loss  or  damage  by  fire,  the  acts  of  God,  or  of  the 
enemies  of  the  government,  the  restraint  of  governments, 
mobs,  riots,  insurrection,  pirates,  or  from  any  of  the  dangers 
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incident  to  a  time  of  war;  nor  upon  any  property  or  thing, 
unless  properly  packed  and  secured  for  transportation ;  nor 
upon  frail  fabrics,  unless  so  marked  upon  the  package  con- 
taining the  same;  nor  upon  any  fabrics  consisting  of  or  con- 
tained in  glass. 

"For  the  proprietors, 
"Contents  unknown.  "O.  Hanlekbeck." 

The  receipt  was  in  the  usual  form  of  the  United  States 
Express  Company's  receipts,  and  was  bound  up  with  others 
in  a  book  of  printed  blank  receipts,  which  had  been  for  a 
long  time  in  the  possession  of  May  &  Stern,  and  kept  by 
them  as  a  receipt  book  for  goods  delivered  to  the  express  com- 
pany. The  printed  form  consisted  of  all  those  portions  of  the 
receipt  not  appearing  above  in  italics.  The  words  and  figures 
in  italics  were  inserted  in  ink  by  Siegfried  May  (who  was  not 
living  when  the  cause  was  tried,)  in  May  &  Stern's  office,  with 
the  exception  of  the  signature,  which  was  written  by  the 
driver  in  pencil  when  he  received  the  package. 

Two  expressmen  testified  that  they  had  been  accustomed — 
one  of  them  for  a  year  and  a  half,  the  other  for  three  months 
prior  to  Oct.  1871 — to  call  several  times  a  week  at  May  & 
Stern's  office  to  receive  goods;  that  they  were  accustomed  to 
ask  the  value  of  packages,  and  always  gave  a  receipt  for  them 
like  the  one  above  set  forth. 

It  was  the  custom  of  the  company  to  make  an  additional 
charge  for  the  carriage  of  parcels  when  the  value  exceeded 
$50;  which  extra  charge  was  then  one-eighth  of  one  percent 
on  the  entire  value,  if  the  distance  was  less  than  300  miles, 
and  one-fourth  of  one  per  cent  if  the  distance  was  greater. 

The  charge  for  freight  upon  the  box  in  question  was  $1.40. 
It  contained  watches  and  jewelry  of  the  value  of  $3800.  The 
charge  on  that  value,  if  disclosed,  would  have  been  $10.90. 

It  appears  that  extraordinary  precautions  were  taken  for 
the  safe  carriage,  keeping  and  delivery  of  valued  packages. 
All  the  valued  packages  in  the  office  at  Chicago  at  the  time 
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of  the  fire  of  October  8  and  9,  1871,  were  saved,  and  none 
of  the  valued  goods  which  came  through  from  New  York 
upon  the  train  by  which  the  box  in  question  was  forwarded 
were  lost.  This  box  was  placed  on  board  the  Erie  train  at 
Jersey  City  on  the  6th  of  October,  1871,  and  arrived  at  Chi- 
cago on  Sunday  morning,  the  8th  of  that  month,  and  was 
there  deposited  with  the  rest  of  the  ordinary  freight,  and  was 
destroyed  by  fire  on  the  succeeding  night,  admittedly  without 
fault  or  negligence  on  the  part  of  the  company. 

The  testimony  of  May  &  Stern,  and  of  the  shipping  clerk 
who  took  the  receipt  and  delivered  the  goods  to  the  express 
company,  and  also  that  of  the  plaintiffs,  was,  that  they  were 
not  aware  of  the  printed  contents  of  the  receipt,  and  that 
they  never  assented  to  any  such  obligation  or  contract  as  the 
receipt  purports  on  its  face. 

Messrs.  Kosenthal  &  Pence,  for  the  appellants. 

Messrs.  Ayer  &  Kales,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  question  presented  by  this  record  is,  as  to  the  effect  of 
the  clause  in  the  receipt  in  this  case  restricting  the  liability 
of  the  company  to  $50,  unless  the  value  of  the  package  was 
stated.  The  denial  in  the  testimony  that  the  consignors  had 
knowledge  of  this  condition  in  the  receipt,  must  be  held  to 
be  overcome  by  the  circumstances  of  the  case.  These  con- 
signors were  business  men,  merchants,  engaged  in  an  exten- 
sive traffic  in  the  city  of  New  York.  They  had,  for  a  series 
of  years,  been  doing  business  with  this  company,  making 
shipments  of  goods  over  its  lines  for  a  period  of  at  least  a 
year  and  a  half  prior  to  the  delivery  of  the  package  in  ques- 
tion, these  shipments  occurring  as  often  as  two  or  three  times 
a  week.  They  were  provided  with  a  book  containing  the 
printed  blank  receipts  of  the  company  in  general  use,  which 

they  were  in  the  habit  of  filling  out  themselves  and  present- 
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ing  to  the  company's  agent  for  signature  when  he  called  to 
receive  a  package. 

The  terras  and  conditions  on  which  the  company  received 
property  for  transportation  were  clearly  expressed  in  the  body 
of  the  receipt,  and  in  a  way  not  calculated  to  escape  atten- 
tion. It  must  be  supposed  that  these  men  paid  some  atten- 
tion to  the  transaction  of  their  business,  and  were  reasonably 
well  informed  in  regard  to  the  nature  of  their  contracts. 
That  they  should  have  been  so  doing  business  with  this  com- 
pany for  years,  handling,  filling  out  and  procuring  the  execu- 
tion of  these  shipping  receipts  without  a  knowledge  of  their 
general  character  and  effect,  it  is  difficult  to  believe.  They 
must  be  held  to  have  had  such  knowledge. 

The  position  is  taken  by  appellants'  counsel,  that  it  is 
incumbent  upon  the  express  company  to  show,  not  onlv  that 
the  consignors  had  knowledge  of  the  contents  of  the  receipt, 
but  also  that  they  assented  to  the  same,  and  consented  to  be 
bound  thereby. 

A  distinction  exists  between  the  effect  of  those  notices  by 
a  carrier  which  seek  to  discharge  him  from  duties  Avhich  the 
law  has  annexed  to  his  employment,  and  those,  like  the  one 
in  question,  designed  simply  to  insure  good  faith  and  fair 
dealing  on  the  part  of  his  employer — in  the  former  case, 
notice  alone  not  being  effectual,  without  an  assent  to  the 
attempted  restriction;  while  in  the  latter  case,  notice  alone, 
if  brought  home  to  the  knowledge  of  the  owner  of  the  prop- 
erty delivered  for  carriage,  will  be  sufficient. 

The  rule  in  this  respect  is  thus  laid  down  by  the  Supreme 
Court  of  New  York:  "  If  he  (the  carrier)  has  given  general 
notice  that  he  will  not  be  liable  over  a  certain  amount  unless 
the  value  is  raade  known  to  him  at  the  time  of  delivery,  a-nd 
a  premium  for  insurance  paid,  such  notice,  if  brought  home 
to  the  knowledge  of  the  owner,  (and  courts  and  juries  are 
liberal  in  inferring  such  knowledge  from  the  publication  of  the 
notice,)  is  as  effectual  in  qualifying  the  acceptance  of  the 
goods,  as  a  special   agreement,  and   the   owner,  at  his   peril, 
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must  disclose  the  value  and  pay  the  premium.  The  carrier, 
in  such  case,  is  not  bound  to  make  the  inquiry,  and  if  the 
owner  omits  to  make  known  the  value,  and  does  not  there- 
fore pay  the  premium  at  the  time  of  delivery,  it  is  considered 
as  dealing  unfairly  with  the  carrier,  and  he  is  liable  only  to 
the  amount  mentioned  in  his  notice,  or  not  at  all,  according 
to  the  terms  of  his  notice."  Orange  Co.  Bank  v.  Brown,  9 
Wend.  115.  See  also  2  Greenleaf  Ev.  sec.  215;  Ang.  on  Car- 
riers, sec.  245;  Farmers'  and  M.  Bank  v.  Champlain  Trans.  Co. 
23  Vt.  186;  Hoses  v.  Boston  and  M.  Railroad,  4  Foster,  85. 

The  distinction  above  adverted  to  has  been  recognized  by 
this  court.      Western  Trans.  Co.  v.  Newhall  etal.  24  111.  466. 

The  common  carrier  is  liable,  as  we  find  it  frequently  laid 
down,  in  respect  to  his  reward,  and  the  compensation  should 
be  in  proportion  to  the  risk. 

As  the  carrier  incurs  a  heavy  responsibility,  he  has  a  right 
to  demand  from  the  employer  such  information  as  will  enable 
him  to  decide  on  the  proper  amount  of  compensation  for  his 
services  and  risk,  and  the  degree  of  care  which  he  ought  to 
bestow  in  discharging  his  trust.  HoUister  v.  Novjlen,  19  Wend. 
244.  And  such  a  limitation  of  the  carrier's  liability  as  the 
one  in  question  is  held  to  be  reasonable  and  consistent  with 
public  policy. 

But  independent  of  the  qualifying  provision  contained  in 
the  receipt,  we  should  be  inclined  to  sustain  the  defendant's 
claim  of  exemption  from  liability  on  the  ground  of  a  want  of 
good  faith  in  not  disclosing  the  value  of  the  goods. 

These  consignors  knew  that  there  was  a  recognized  distinc- 
tion,  on  the  part  of  the  company,  between  valuable  packages 
and  ordinary  freight;  that  they  had  their  separate  collectors 
of  the  two  kinds,  and  the  consignors  were  provided  with 
signs  to  hang  out  to  denote  which  one  of  the  collectors  they 
had  goods  for.  They  must  have  displayed  the  sign  indicating 
that  they  had  ordinary  merchandise  to  be  carried,  as  the  box 
in  question  was  delivered  to  that  collector.  In  the  blank 
receipts  which  they  were  so  frequently  filling  out,  there  was  a 
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blank  space  after  a  dollar  mark  for  filling  in  the  amount  the 
goods  were  valued  at;  this  was  a  virtual  request  on  the  part 
of  the  company  to  state  the  value.  There  was  an  actual 
attempt  here  by  the  agent  of  the  shippers  to  fill  in  this  blank 
space,  but  instead  of  inserting  3800  (the  value),  a  mark  or 
character  was  inserted  inexpressive  of  any  value.  This  shows 
that  there  was  a  designed  suppression  of  the  value  of  the 
goods.  That  Avas  unfair  conduct  on  the  part  of  the  shippers 
of  the  goods.  The  effect  of  such  conduct  to  relieve  the  car- 
rier from  his  liability  as  insurer,  is  asserted  in  the  cases  of 
The  Chic,  and  A.  E.  R.  Co.  v.  Thompson,  19  111.  578,  and 
American  Express  Co.  v.  Perkins.  42  id.  459.  Had  the  true 
value  of  the  goods  been  disclosed,  there  would  have  been  an 
extra  charge  of  $9.50,  increased  precautions  would  have  been 
taken  for  the  safety  of  the  goods,  and,  as  the  evidence  shows, 
they  would  have  been  saved. 

The  court  below  was  justified  in  coming  to  the  conclusion 
that  the  consignors  elected  to  take  the  risk  of  the  loss,  rather 
than  subject  the  plaintiffs  to  the  enhanced  charges  that  would 
have  been  made  had  the  value  of  the  package  been  disclosed. 

It  is  unnecessary  to  consider  the  effect  of  that  provision  in 
the  receipt,  which  has  been  urged  upon  our  attention  by  appel- 
lants' counsel,  that  the  company  are  not  to  be  held  liable  for 
any  loss  or  damage  except  as  forwarders  only,  as  that  provi- 
sion and  the  one  in  question  are  distinct  and  severable,  and 
the  one  might  be  held  to  be  obligatory  upon  a  party,  where 
the  other  would  not  be. 

We  are  urged,  on  behalf  of  the  appellants,  to  put  this  con- 
struction upon  the  receipt:  that  the  limitation  of  liability  to 
$50,  in  case  of  loss,  relates  only  to  the  duty  of  the  company 
while  acting  as  forwarder,  and  not  while  acting  as  carrier. 
We  do  not  regard  the  instrument  as  reasonably  susceptible 
of  any  such  interpretation.  The  plain  reading  as  well  as 
meaning  of  the  limitation  in  question  is,  that  the  company 
are  not  to  be  held  liable  for  any  loss  or  damage  of  any  pack- 
age for  over  $50,  unless  its  value  be  stated.     And  the  limita- 
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tion  is  not  liable  to  the  objection  urged  by  appellants'  coun- 
sel, that  it  is  invalid  because  the  effect  of  it  would  be  to 
relieve  the  company  from  liability  even  in  case  of  loss  occa- 
sioned by  its  own  negligence.  The  established  legal  con- 
struction of  such  conditions  is  otherwise.  They  are  not  to  be 
read  as  providing  against  losses  or  injuries  occasioned  by 
actual  negligence.  Story  on  Bailm.  sees.  570,  571  ;  Lager  v. 
Ports.  8  and  P.  and  E.  R.  R.  Co.  31  Me.  228.  Numerous  are 
the  decisions  where  the  validity  of  such  provisions  has  been 
recognized  and  affirmed. 

It  is  said  the  practice  and  course  of  dealing  had  been  such 
on  the  part  of  the  company  as  to  amount  to  a  waiver  of  the 
limitation,  and  to  induce  the  consignors  to  believe  that  it 
would  not  be  insisted  upon.  We  do  not  find  in  the  evidence 
sufficient  to  justify  the  assertion  that  the  company's  course 
of  dealing  had  been  such  as  to  lead  either  the  appellants  or 
their  consignors  to  infer  that  it  did  not  insist  upon  the  con- 
ditions embodied  in  the  printed  receipts. 

Because  the  company,  as  shown  by  the  evidence,  had  settled 
for  losses  of  bulky  goods  without  raising  the  point  whether, 
by  the  terms  of  the  contract,  it  was  discharged  from  liability, 
and,  in  one  instance,  paid  the  appellants  for  a  loss  exceeding 
$50  where  there  was  no  valuation,  the  company  was  not 
thereby  precluded  from  questioning  its  liability  in  any  case 
that  might  arise  thereafter,  and  the  appellants  had  no  right 
to  expect  that  it  would  not  do  so.  The  written  contract  speaks 
for  itself  what  it  is,  and  is  not  to  be  thus  contradicted  or 
modified  by  parol  evidence.    Evans  v.  Soule,  2  Maule  &  Sel.  2. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 
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John  E.  Black,   Admr.,  etc. 

* 

V. 

Wilson  Lusk. 

1.  Chancery  practice — whether  a  decree  pro  confesso  should  be  as  to 
original  bill,  for  default  of  answer  to  amended  bill.  Where  the  matters 
alleged  in  an  amendment  to  a  bill  in  chancery  are  wholly  immaterial, 
there  is  no  error  in  refusing  to  enter  a  decree  pro  confesso  as  to  the  origi- 
nal bill,  which  had  been  answered,  upon  taking  the  amended  bill  for 
confessed  for  want  of  an  answer.  The  only  error  in  such  a  case  is  in 
allowing  a  decree  pro  confesso  as  to  the  amendment. 

2.  Contract.  Where  a  party  who  had  given  a  mortgage  to  a  third 
party  upon  real  estate,  to  secure  the  payment  of  a  portion  of  the  purchase 
money,  and  who  had  afterwards  given  two  other  mortgages  without  release 
of  homestead,  agreed  with  the  holder  of  the  two  last  mortgages,  that  if  he 
would  purchase  the  first  mortgage  and  note  therein  secured,  the  subse- 
quent notes  and  mortgages  should  tack  to  the  same,  and  the  premises  be 
sold  to  satisfy  the  whole  by  foreclosure,  and  the  purchase  was  accordingly 
made,  it  was  held,  that  the  agreement  did  not  constitute  a  contract,  and 
could  not  operate  to  release  the  mortgagor's  homestead  exemption  as  to 
the  two  last  mortgages. 

3.  Homestead — can  be  released  only  according  to  the  statute.  Under  the 
statute  the  homestead  exemption  can  only  be  released  in  the  mode  therein 
provided. 

4.  Same — sale  of  excess  or  when  it  exceeds  $1000  in  value.  Where  the 
answer  to  a  bill  to  foreclose  a  mortgage  sets  up  the  homestead  exemption 
as  a  defense,  if  the  bill  and  the  proofs  show  that  the  premises  are  worth 
more  than  $1000,  a  decree  may  be  entered  for  the  sale  of  so  much  thereof 
as  exceeds  that  value ;  but  in  the  absence  of  any  such  averment  and  proof, 
or  any  averment  denying  the  homestead  right  set  up,  no  decree  of  sale 
can  be  had. 

5.  The  fact  that  property  sought  to  be  sold  on  execution  or  under  a 
decree  of  court  is  a  homestead,  is  a  defense  against  the  proceeding  to  s<  11, 
and  it  is  for  the  party  desiring  to  sell  to  take  the  initiative,  if  he  believes 
there  is  an  interest  beyond  the  homestead  right  subject  to  sale,  which  he 
desires  to  reach. 

6.  Legal  tender — U.  8.  treasury  notes.  The  act  of  Congress  making 
United  States  treasury  notes  a  legal  tender  is  constitutional,  whether 
applied  to  debts  contracted  before  or  after  its  passage. 

7.  Supreme  Court  of  United  States — decision  on  constitutionality 
of  legal  tender  act  binding.    The  decision  of  the  Supreme  Court  of  the 
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United  States  upon  the  constitutionality  of  the  legal  tender  act  of  Con- 
gress  is  of  paramount  authority,  and  this  court  is  bound  by  whatever  con- 
struction  that  court  places  upon  the  law. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county;  the 
Hon.  Charles  B.  Lawrence,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  John  R.  Black,  adminis- 
trator of  the  estate  of  Harvey  Black,  deceased,  against  Wilson 
Lusk,  to  foreclose  three  mortgages  upon  a  lot  in  the  city  of 
Monmouth.     The  opinion  of  the  court  states  the  facts. 

Messrs.  A.  G.  &  J.  M.  Kirkpatrick,  for  the  plaintiff  in 
error. 

Mr.  A.  H.  Griffith,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  was  a  bill  in  chancery,  in  the  Warren  circuit  court,  to 
foreclose  three  mortgages.  The  first  mortgage  was  executed 
on  the  4th  day  of  February,  1851,  to  A.  C.  Harding,  to  secure 
the  payment  of  a  promissory  note  of  that  date,  payable  ten 
years  after  date,  for  $75,  with  interest  at  the  rate  often  per 
cent  per  annum,  and  which  was  assigned  to  complainant,  in 
his  capacity  of  administrator,  on  the  12th  day  of  March,  1861. 
The  second  mortgage  was  executed  to  the  intestate  on  the 
13th  day  of  December,  1855,  to  secure  the  payment  of  four 
promissory  notes  of  that  date,  for  $100  each,  payable  in  two, 
three,  four  and  five  years  after  date,  with  interest  at  the  race 
of  six  per  cent  per  annum.  And  the  third  mortgage  was 
executed  on  the  26th  day  of  March,  1858,  to  the  plaintiff,  as 
administrator,  to  secure  the  payment  of  a  promissory  note  of 
that  date,  payable  on  the  1st  day  of  April  thereafter,  for  the 
sum  of  $93.31,  with  interest  at  the  rate  of  ten  per  cent  per 
annum. 

It  is  alleged  in  the  bill,  and  admitted  in  the  answer,  that 
the  note  secured  by  the  first  mortgage  was  given  for  the  pay- 
ment of  a    part  of  the   purchase    money    for  the    mortgaged 
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property.  There  is  no  release  or  waiver  of  the  right  of  home- 
stead in  either  mortgage.  The  bill  prays  for  an  account  of 
the  amounts  due  on  the  several  mortgages,  and  for  a  foreclos- 
ure and  sale  to  satisfy  the  same. 

The  defendants  answered,  admitting  the  amount  due  on  the 
first  mortgage,  tendering  $80.18  in  gold  to  pay  and  satisfy 
it,  and  setting  up  and  claiming  a  homestead  in  the  property 
as  against  the  other  mortgages. 

The  complainant  then  amended  his  bill,  by  alleging  that 
there  was  an  agreement  between  himself  and  the  defendant, 
Wilson  Lusk,  by  which  it  was  agreed  that  the  complainant 
should  purchase  the  note  and  mortgage  of  Harding,  and,  in 
consideration  thereof,  the  subsequent  notes  and  mortgages 
should  tack  to  the  same,  and  the  premises  be  sold  to  satisfy 
the  whole  by  foreclosure,  and  that  the  complainant,  pursuant 
to  this  agreement,  purchased  the  Harding  note  and  mortgage; 
and  further,  that  Lusk,  at  the  time  of  executing  the  second 
and  third  mortgages,  had  fraudulently  concealed  the  existence 
of  the  mortgage  to  Harding. 

Decree  pro  confesso  was  taken  on  the  amendment  to  the  bill, 
and  the  cause  being  heard,  as  is  recited  in  the  record,  "on 
original  bill,  answer  thereto,  report  of  master,  and  the 
amended  bill,"  the  court  found  that  there  was  due  the  com- 
plainant, upon  the  mortgages  and  notes,  $86.19,  being  part 
of  the  purchase  money  for  the  property  mortgaged,  and  de- 
creed a  foreclosure  and  sale  for  the  payment  of  the  same. 

At  the  next  term  of  the  court  the  master  in  chancery  re- 
ported, that  defendant,  Wilson  Lusk,  had  withdrawn  the  gold 
which  had  been  deposited  as  a  tender  for  the  amount  due  on 
the  first  mortgage,  and  which  the  court  had  adjudged  insuffi- 
cient, because  it  did  not  include  costs,  and  that  he  had,  since 
the  last  term  of  court,  tendered  the  complainant,  in  notes 
commonly  called  "treasury  notes,"  the  full  amount  of  the 
decree,  together  with  interest  and  costs,  within  twenty  days 
from  the  rendition  of  the  decree,  which  the  complainant  re- 
fused to  accept,  for  the  reasons  : 
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"1st.  Because  said  debt  for  which  said  decree  was  rendered 
was  made  and  contracted  long  before  said  law,  making  treas- 
ury notes  a  legal  tender,  was  passed,  and  Congress  has  no 
right  to  impair  or  violate  contracts. 

"2d.  Because  the  Congress  of  the  United  States  has  no 
power,  under  the  constitution,  to  emit  treasury  notes  and 
make  them  a  legal  tender." 

That  the  defendant  therefore  placed  said  treasury  notes  in 
the  hands  of  the  clerk  of  the  circuit  court,  for  the  use  of  the 
complainant,  he  refusing  to  pay  anything  else  ;  that  com- 
plainant refused  to  receive  said  treasury  notes  in  payment  of 
the  amount  due  upon  the  decree,  and  instructed  the  master  in 
chancery  to  proceed  to  sell  the  mortgaged  property,  which  he 
declined  to  do,  but  asked  the  instructions  of  the  court  in  the 
premises. 

Upon  filing  this  report,  the  complainant  moved  the  court 
for  an  order  directing  the  master  in  chancery  to  proceed  to 
sell  the  mortgaged  property  pursuant  to  the  decree  rendered 
at  the  last  term  ;  but  the  court  refused  to  make  such  order, 
but,  on  the  contrary,  decreed  that  the  clerk  retain  the  treas- 
ury notes  so  deposired  with  him,  to  be  paid  to  the  complain- 
ant, when  called  for,  that  the  bill  be  dismissed,  and  that 
complainant  pay  all  costs  incurred  since  the  deposit  was 
made. 

The  first  objection  urged  to  this  record  is,  that  the  court 
below  erred  in  not  rendering  a  decree  pro  confesso  as  to  the 
original  bill,  at  the  time  such  decree  was  rendered  on  the 
amendment  to  the  bill. 

It  is  a  sufficient  answer  to  this  objection,  that  the  matter 
alleged  in  the  amendment  is  wholly  immaterial.  Even  if  the 
agreement  therein  alleged  was  made,  it  could  not  in  the 
least  affect  the  issues  in  the  case.  The  Harding'  mortoao-e 
was  on  record  when  the  subsequent  mortgages  were  executed, 
and  if  the  intestate  and  appellant  were,  in  fact,  ignorant  of 
its  existence,  as  it  is  not  alleged  that  appellee  did  or  said 
anything  to  mislead  them,  or  to  cause  them  to  be  less  diligent 
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in  investigating  the  title  than  they  otherwise  would  have 
been,  it  must  be  attributed  to  their  own  negligence  that  they 
did  not  know  what  the  public  records  disclosed.  Nor  are 
we  able  to  see  the  essential  elements  of  a  contract  in  this 
alleged  agreement.  Appellee  had  nothing  to  gain  or  to  lose 
by  the  transfer  of  the  Harding  mortgage.  It  neither  paid  nor 
reduced  the  debt,  or  changed  its  terms,  and  the  junior  mort- 
gages are  no  less  secure  since  the  assignment  than  they  were 
before.  It  does  not  appear  that  appellee  paid  more  for  the 
notes  and  mortgage  than  thev  were  worth.  There  seems  to 
have  been  neither  benefit  to  appellee  nor  loss  to  appellant  by 
the  arrangement.  There  was  no  apparent  necessity  to  consult 
appellee  upon  the  subject.  Harding  had  the  unquestioned 
right  to  assign  his  note  and  mortgage  to  whomsoever  he  chose, 
without  regard  to  the  wishes  of  appellee. 

But,  aside  from  this,  the  statute  expressly  provides  that  no 
release  or  waiver  of  homestead  shall  be  valid,  unless  the  same 
shall  be  in  writing,  subscribed  by  the  householder  and  his 
wife,  if  he  have  one,  and  acknowledged  in  the  same  manner 
as  conveyances  of  real  estate  are  by  law  required  to  be 
acknowledged. 

It  is  plain,  then,  that  the  amendment  added  nothing  to  the 
bill,  which  required  an  answer.  The  only  error  upon  this 
point  was,  in  allowing  a  decree  pro  confesso  as  to  the  amend- 
ment, but  this  did  not  prejudice  appellant. 

It  is  next  insisted  that  the  court  below  erred  in  not  render- 
ing a  decree  for  the  sale  of  so  much  of  the  property  as  exceeded 
$1000  in  value. 

Did  it  appear,  from  the  record,  that  the  property  exceeded 
$1000  in  value,  this  position  would  be  correct;  but  we  fail 
to  learn  from  the  record  what  the  value  of  the  property  was. 
The  bill  is  for  the  foreclosure  of  the  mortgages,  and  is  entirely 
silent  upon  the  question  of  value.  The  answer  interposes  the 
objection  to  the  foreclosure,  that  the  property  is  the  home- 
stead of  the  defendants;  and  this  is  the  only  issue  it  raised. 
Appellant  did  not,  by  his  amendment,  allege  that  the  property 
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exceeded  in  value  $  1000,  or  set  up  any  fact  showing  that  it 
was  not  a  homestead.  When  the  evidence  was  heard,  nothing 
appears  to  have  been  introduced  upon  the  subject,  or,  if  it 
was,  it  is  not  preserved  in  the  record,  and  the  presumption  is 
in  favor  of  the  finding  of  the  court.  So,  when  the  master's 
report  was  made,  and  appellant  objected  to  its  confirmation, 
nothing  was  urged  on  the  ground  that  the  homestead  exceeded 
in  value  $1000,  but  his  objections  then  made  are  limited  to 
the  character  of  payment  made  by  appellee  in  satisfaction  of 
the  decree. 

Had  appellant  proved  that  the  property  exceeded  in  value 
$1000,  it  would  have  been  the  duty  of  the  court  to  have  ren- 
dered a  decree  against  the  excess  ;  or,  if  appellant  had  applied 
to  the  court  to  have  the  question  of  value  determined,  it  would 
have  been  the  duty  of  the  court  to  have  caused  the  necessary 
inquiry  to  have  been  made  ;  but  the  court  could  not  assume 
that  the  value  of  the  property  exceeded  $1000,  nor  was  it 
required,  unless  applied  to  for  that  purpose  by  appellant,  to 
cause  an  inquiry  to  be  made  in  regard  to  it. 

The  fact  that  property  sought  to  be  sold  on  execution  or 
under  a  decree  of  court  is  a  homestead,  is  a  defense  against 
the  proceeding  to  sell,  and  it  is  for  the  party  desiring  the  sale 
to  take  the  initiative,  if  he  believes  there  is  an  interest  be- 
yond the  homestead  right  subject  to  sale,  which  he  desires  to 
reach. 

The  only  remaining  question  relates  to  the  legality  of  the 
payment  made  by  appellee  to  satisfy  the  amount  found  due 
by  the  decree.  The  payment  was  made  in  United  States 
treasury  notes,  popularly  known  as  '"greenbacks,"  and  it  is 
argued  that  the  act  of  Congress  making  this  currency  a  legal 
tender  for  the  payment  of  debts  created  before  the  passage  of 
the  act,  is  unconstitutional.  Upon  this  question  the  authoritv 
of  the  Supreme  Court  of  the  United  States  is  paramount,  and 
we  are  bound  by  whatever  construction  it  places  upon  the 
law.  Since  this  case  has  been  pending  in  this  court,  that  tri- 
bunal has  rendered  two  decisions  directly  upon  the  question. 
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In  the  first  case,  Hepburn  v.  Griswold,  8  Wallace,  603,  it  was 
held,  by  a  bare  majority  of  the  court,  that  the  act  was  uncon- 
stitutional, so  far  as  it  applied  to  debts  previously  contracted. 
In  the  last  case,  Knox  v.  Lee  and  Parker  v.  Dans,  (two  cases 
argued  as  one)  12  Wallace,  457,  it  was  held,  again  by  a  bare 
majority  of  the  court,  overruling  Hepburn  v.  Griswold,  that 
the  act  was  constitutional  when  applied  to  debts  previously 
as  well  as  to  those  subsequently  contracted.  This  being  the 
last  exposition  by  that  court  of  the  law  upon  the  subject,  is 
conclusive  upon  us.  We  must,  therefore,  hold,  that  the  act 
of  Congress  in  question  was  constitutional,  whether  applied 
to  debts  previously  or  subsequently  contracted,  and  that  the 
payment  made  by  appellee  was  sufficient. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Halsey  Fink  et  al. 

V. 

Nathan  Disbrow. 

1.  Jurisdiction — of  the  person  by  appearance.  Where  the  record  of  a 
case  tried  before  a  justice  of  the  peace  shows  that  a  summons  was  issued 
and  returned  served,  but  not  in  what  manner  it  was  served,  and  that  the 
defendants  appeared  and  went  into  trial,  the  appearance  will  be  sufficient 
to  give  the  justice  jurisdiction  of  the  persons  of  the  defendants,  without 
regard  to  the  fact  whether  the  summons  was  served  or  not. 

2.  Appeal — no  new  summons  required  ichen  appeal  is  perfected  before 
justice  of  the  peace.  Where  an  appeal  is  perfected  before  a  justice  of  the 
peace,  from  a  judgment  rendered  by  him,  the  opposite  party  is  bound  to 
take  notice  of  the  fact,  and  follow  the  appeal  to  the  circuit  court,  as  the 
law  does  not  require  any  new  summons  or  notice  to  be  served  on  him. 

3.  Same — defects  in  transcript,  etc.,  does  not  affect  the  jurisdiction  of 
circuit  court.  Technical  defects  in  an  appeal  bond,  or  in  the  justice's 
transcript,  on  an  appeal  from  his  judgment  to  the  circuit  court,  will  not 
prevent  the  latter  court  from  taking  jurisdiction  of  the  appeal.    The 
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party  objecting  should  obtain  a  rule  on  the  justice  or  party  appealing,  to 
remedy  the  defects. 

4.  Judgment — certainty  as  to  defendants.  Where  an  appeal  suit  was 
docketed  in  the  circuit  court:  Nathan  Disbrow  v.  Halsey  Fink  et  al.,  and 
the  verdict  of  the  jury  and  the  judgment  of  the  court  were  against  the 
defendants,  without  naming  them,  it  was  held,  that  the  judgment  was 
sufficiently  eertain,  as  the  justice's  transcript  and  the  appeal  bond  in  the 
case  showed  the  names  of  all  the  defendants. 

Writ  of  Error  to  the  Circuit  Court  of  McHenry county; 
the  Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  George  F.  Harding,  for  the  plaintiffs  in  error. 

Mr.  Frank  Crosby,  and  Mr.  J.  M.  Southworth,  for  the 
defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

On  the  23d  day  of  July,  1867,  Nathan  Disbrow  commenced 
a  suit  against  Halsey  Fink,  Marcus  Fink,  Will  Thomas,  and 
E.  E.  Thomas,  before  a  justice  of  the  peace  of  McHenry 
county.  On  the  3d  day  of  August,  a  trial  was  had  before  a 
jury,  and  a  verdict  rendered  "no  cause  of  action." 

On  the  23d  day  of  August,  the  plaintiff  filed  an  appeal 
bond  before  the*justice,  which  was  approved.  On  the  11th 
of  October,  a  transcript  of  the  proceedings  and  the  bond  were 
filed  by  the  justice  with  the  clerk  of  the  circuit  court  of 
McHenry  county.  And  on  the  28th  day  of  March,  1868, 
being  one  of  the  days  of  the  March  term  of  the  circuit  court 
of  McHenry  county,  the  record  shows  the  following  pro- 
ceedings : 

Nathan  Disbrow  v.  Halsey  Fink  et  al — Appeal. 

And  now  comes  the  plaintiff,  by  marshal,  and  thereupon 
it  is  ordered  that  a  jury  be  called,  and  there  came  a  jury  of 
twelve  good  and  lawful  men,  who,  being  sworn  to  well  and 
truly  try  the  issue  joined,  and  having  heard  the  evidence,  and 
arguments  of  counsel,  and  the  instructions  of  the  court,  retire 
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to  consider  upon  their  verdict,  and  afterward  come  into  court 
and  for  verdict  say  that  they  find  the  defendant  guilty,  and 
assess  the  plaintiff's  damages  at  the  sum  of  $62.50.  It  is, 
therefore,  ordered  and  considered  by  the  court  that  the  plain- 
tiff have  and  recover  of  the  defendants  the  sum  of  $62.50, 
his  damages,  so  assessed  as  aforesaid,  as  also  his  costs  and 
charges  herein  about  this  suit  in  his  behalf  expended,  and 
that  he  have  execution  therefor. 

The  defendants  bring  the  case  to  this  court,  and  ask  a 
reversal  of  the  judgment ;  first,  for  the  reason  that  the  record 
fails  to  show  that  the  justice  of  the  peace  had  jurisdiction  of 
the  defendants. 

The  record  shows  that  a  summons  issued,  and  that  it  was 
returned  by  the  constable  personally  served.  In  what  man- 
ner it  was  served  is  not  shown.  The  transcript  of  the  justice, 
however,  shows  that  the  parties  appeared  and  answered.  A 
venire  was  called  for. 

It  also  appears  by  the  record  that  two  of  the  defendants 
were  sworn  as  witnesses  in  the  case,  and  the  verdict  of  the 
jury  was,  no  cause  of  action  against  the  defendants. 

In  view  of  all  these  facts,  it  can  scarcely  be  seriously  con- 
tended that  the  justice  had  not  jurisdiction  over  the  defend- 
ants. If  they  appeared  and  answered,  as  is  shown  by  the 
transcript,  it  was  immaterial  whether  they  were  served  with 
summons  or  not. 

It  is,  however,  urged,  by  the  defendants,  that  the  circuit 
court  had  no  jurisdiction  to  try  the  cause,  because  of  alleged 
Avant  of  transcript  and  appeal  bond. 

It  is  shown  that  the  plaintiff,  within  the  time  required  by 
law,  filed,  with  the  justice  who  tried  the  cause,  an  appeal 
bond,  which  was  approved  by  him.  This  bond  and  a  tran- 
script of  the  proceedings  were  transmitted  by  the  justice  to 
the  circuit  court. 

It  was  the  duty  of  the  defendants,  and  they  were  bound  in 
law,  to  take  notice  of  the  fact  that  the  plaintiff  had  filed  his 
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bond  with  the  justice  of  the  peace,  and  they  were  bound  to 
follow  the  appeal  to  the  circuit  court.  The  law  required  no 
summons  or  notice  to  be  served  on  them  that  an  appeal  had 
been  taken.  Boyd  v.  Kocher,  31  111.  297  ;  Allen  v.  City  of 
Monmouth,  37  111.  373. 

If  the  transcript  sent  to  the  circuit  court  was  not  properly 
certified,  or  if  there  were  any  defects  in  the  appeal  bond,  or 
other  papers  transmitted  to  the  circuit  court,  the  defendants 
in  the  circuit  court,  on  motion,  could  have  obtained  a  rule 
on  plaintiff  or  the  justice  to  supply  proper  papers. 

But  because  of  these  technical  defects  in  the  papers  the 
circuit  court  was  not  prevented  from  taking  jurisdiction  of 
the  cause.  It  would  be  absurd  to  say  that  the  appealing 
party  should  lose  his  rights,  and  the  appellate  court  be 
ousted  of  jurisdiction  on  account  of  the  negligence  or  igno- 
rance of  a  justice  of  the  peace  in  making  out  the  necessary 
papers  to  be  filed  in  the  circuit  court  after  an  appeal  has 
been  taken. 

Again,  it  is  contended  by  the  counsel  for  the  defendants 
that  the  judgment  should  be  reversed  for  uncertainty. 

The  cause  is  entitled  Nathan  Disbrow  v .  Halsey  Fink  et  al. 
The  verdict  of  the  jury  is  against  the  defendants,  and  the 
judgment  of  the  court  rendered  on  the  verdict  is  against  the 
defendants.  Can  it  be  determined  by  the  record,  or  made 
certain,  who  the  defendants  are?  By  reference  to  the  tran- 
script on  file  in  the  cause,  the  names  of  each  and  all  of  the 
defendants  are  to  be  found.  The  bond  on  file  gives  the  names 
of  all  the  defendants.  This  renders  the  judgment  sufficiently 
certain.     Benedict  v.  Dillehunt,  3  Scam.  287. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Iea  Y.  Munn  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

1.  Constitutional  law — regulating  business  pursuits,  not  prohibited  by 
14th  amendment  to  constitution  of  the  If.  8.  The  14th  amendment  to  the 
constitution  of  the  United  States  was  adopted  to  shield  a  certain  class  of 
persons  known  as  freedmen,  from  legislation  by  which  their  newly 
acquired  rights  might  be  crippled  and  rendered  unavailing,  and  was  not 
intended  to  interfere  with  State  laws  for  the  regulation  of  pursuits,  profes- 
sions or  the  use  of  property. 

2.  Same — granting  of  special  privileges,  immunities,  etc.  The  prohibi- 
tion in  sec.  22  of  article  4  of  the  new  constitution  of  this  State,  against 
"granting  to  any  corporation,  association  or  any  individual,  any  special 
or  exclusive  privilege,  immunity  or  franchise  whatever,"  extends  only  to 
the  passing  of  special  or  local  laws  for  such  purpose.  The  act  of  April 
25,  1871,  to  regulate  public  warehouses  and  the  warehousing  and  inspec- 
tion of  grain,  is  not  in  contravention  of  this  clause  of  the  constitution. 

3.  Same — act  of  1871  regulating  public  warehouses  and  fixing  the  maxi- 
mum of  charges,  is  constitutional.  The  act  of  April  25,  1871,  entitled  'An 
act  to  regulate  public  warehouses,  and  the  warehousing  and  inspection 
of  grain,  and  to  give  effect  to  article  13  of  the  constitution  of  the  State," 
and  which  provides  a  maximum  rate  of  charges,  is  not  in  violation  of  that 
clause  of  the  Bill  of  Rights  which  declares  that,  "no  person  shall  be  de- 
prived of  life,  liberty  or  property,  without  due  process  of  law,"  nor  of  that 
clause  which  provides  that  "private  property  shall  not  be  taken  or  dam- 
aged for  public  use,  without  just  compensation." 

4.  Same — depriving  one  of  property.  The  constitutional  provision  pro- 
hibiting the  deprivation  of  property  is  not  infringed  by  a  proper  law  reg- 
ulating a  business  which  may  render  property  used  to  carry  on  the  busi- 
ness less  valuable.  If  the  business  is  still  allowed  to  be  carried  on,  and 
the  property  used  is  allowed  to  exist,  and  its  possession  is  not  disturbed, 
the  owner  can  not  be  said  to  be  deprived  of  his  property. 

5.  Same — extent  of  legislative  power.  Every  subject  within  the  domain 
of  legislation,  and  within  the  scope  of  civil  government,  not  withdrawn 
from  it  by  the  constitution  of  the  State  or  of  the  United  States,  can  be 
dealt  with  by  the  General  Assembly  by  general  laws  to  affect  the  whole 
State  and  all  the  people  within  it,  and,  independent  of  the  express  author 
ity  conferred  by  the  constitution,  the  regulation  of  warehouses  and  eleva 
tors  as  instrumentalities  affecting  trade  and  commerce,  would  be  a  legiti- 
mate and  proper  exercise  of  the  legislative  power. 
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6.  All  regulations  of  trade  with  a  view  to  the  public  interests,  may- 
more  or  less  impair  the  value  of  property,  but  they  do  not  come  within 
the  constitutional  inhibition,  unless  they  virtually  take  away  and  destroy 
those  rights  in  which  property  consists,  and  the  destruction  must  be,  for 
all  substantial  purposes,  total. 

7.  Same — anticipated  profits  not  property  in  the  sense  of  the  constitution. 
Anticipated  profits  are  not  and  can  not  be  held  and  regarded  as  property 
in  the  ownership  or  possession  of  him  who  owns  the  article  out  of  which 
profits  are  expected  to  flow.  They  are  not  in  esse,  and  can  not  be  regarded 
as  property  within  the  meaning  of  the  word  in  the  constitutional  provi- 
sion against  being  deprived  of  the  same. 

8.  The  clause  in  our  Bill  of  Rights,  that  no  person  shall  be  deprived 
of  property,  etc.,  without  due  process  of  law,  has  never  been  construed  by 
the  courts  of  any  State  whose  constitution  has  such  a  provision,  as  to 
deny  the  legislature  power  to  make  all  needful  rules  and  regulations  re- 
specting the  use  and  enjoyment  of  property.  Familiar  instances  of  the 
unquestioned  exercise  of  this  power  are  found  in  laws  regulating  public 
ferries  and  mills,  and  fixing  compensation  in  the  shape  of  tolls,  fixing  the 
value  of  the  use  of  money,  and  giving  municipal  bodies  power  to  regu- 
late the  charges  of  hackmen  and  draymen,  and  the  weight  and  price  of 
bread. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  William  W.  Farwell,  Judge,  presiding. 

This  was  a  proceeding  by  information,  filed  by  the  State's 
Attorney,  on  behalf  of  the  people,  against  Ira  Y.  Munn  and 
George  L.  Scott,  for  a  violation  of  the  2d,  3d,  4th  and  5th 
sections  of  what  is  commonly  called  "the  Warehouse  Law," 
approved  April  25,  1871. 

The  information,  after  the  caption,  is  as  follows: 
"Now,  on  this  day,  comes  into  open  court,  in  his  own 
proper  person,  Charles  H.  Reed,  State's  Attorney  in  and  for 
said  county,  in  the  name  and  by  the  authority  of  the  people 
of  the  said  State  of  Illinois,  and  prosecutes  in  this  behalf,  for 
and  on  behalf  of  said  people,  and  informs  said  court  that  Ira 
Y.  Munn  and  George  L.  Scott,  on  the  28th  day  of  June,  A.  D. 
1872,  at  and  within  the  city  of  Chicago,  in  said  county  of  Cook, 
in  the  State  of  Illinois  aforesaid,  were  the  managers  of  a 
certain  public  warehouse  located  in  said  city  of  Chicago,  known 
6— 69th  III. 
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as  ■  The  Northwestern  Elevator/  and  that  the  said  Ira  Y. 
Munn  and  George  L.  Scott  did  then  and  there  store  grain  in 
bulk  in  said  warehouse,  and  did  then  and  there  mix  the  grain 
of  different  owners  together  in  said  warehouse,  and  that  the 
said  city  of  Chicago  did  then  and  there  contain  more  than 
100,000  inhabitants,  and  that  they,  the  said  Ira  Y.  Munn  and 
George  L,  Scott,  did  then  and  there  unlawfully  transact  the 
business  of  public  warehousemen  in  said  warehouse,  in  the 
manner  and  form  aforesaid  ;  and  that  they,  the  said  Ira  Y. 
Munn  and  George  L.  Scott,  did  not  procure  a  license  from 
the  circuit  court  of  said  county,  permitting  them  to  transact 
business  as  public  warehousemen  in  said  warehouse,  in  man- 
ner and  form  as  aforesaid,  under  the  laws  of  said  State  of 
Illinois,  before  transacting  the  business  aforesaid  of  public 
warehousemen  as  aforesaid,  contrary  to  the  statute  and  against 
the  peace  and  dignity  of  the  same  people  of  the  State  of  Illi- 
nois." 

The  second  count  is  precisely  like  the  first,  except  that  the 
defendants  are  charged  as  lessees  of  the  public  warehouse,  and 
that  they  transacted  business  therein  as  warehousemen,  with- 
out having  taken  out  a  license  therefor,  as  charged  in  the 
first  count. 

The  defendants  entered  a  motion  to  quash  the  information, 
which  the  court  overruled.  The  defendants  then  entered  the 
plea  of  not  guilty,  a  jury  was  waived,  and  the  cause  tried  by 
the  court  upon  an  agreed  statement  of  facts.  The  court  found 
the  defendants  guilty,  and,  overruling  motions  for  a  new  trial 
and  in  arrest  of  judgment,  rendered  judgment  on  the  finding 
for  $100  fine  and  costs  of  the  proceeding. 

Mr.  John  N.  Jewett,  Mr.  W.  C.  Goudy,  and  Messrs. 
McCagg,  Fuller  &  Culver,  for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  Mr.  C.  H.  Reed, 
State's  Attorney,  Mr.  R.  M.  Benjamin,  and  Messrs.  Hitch- 
cock, Dupee  &  Evarts,  for  the  People. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 

Court: 

This  was  a  proceeding  by  information  in  the  Criminal  Court 
of  Cook  county,  on  behalf  of  the  people,  against  Ira  Y.  Munn 
and  George  L.  Scott,  for  a  violation  of  the  3d  and  4th  sec- 
tions of  an  act  of  the  General  Assembly  of  this  State,  enti- 
tled aAn  act  to  regulate  public  warehouses,  and  the  ware- 
housing and  inspection  of  grain,  and  to  give  eifect  to  article 
13  of  the  constitution  of  the  State,"  approved  April  25,1871. 

The  information  was  filed  by  the  State's  Attorney  at  the 
July  term,  1872.  A  motion  to  quash  having  been  overruled, 
the  defendants  pleaded  not  guilty,  waived  atrial  by  jury,  and 
submitted  the  case  to  the  court. 

The  court  found  the  defendants  guilty,  and,  overruling  a 
motion  for  a  new  trial  and  in  arrest  of  judgment,  adjudged 
against  them  a  fine  of  one  hundred  dollars  and  the  costs. 

To  reverse  this  judgment  the  defendants  bring  the  record 
here  by  writ  of  error,  assigning  various  errors,  one  of  which 
raises  the  question  of  the  constitutionality  of  the  act  under 
which  the  proceedings  were  had,  and  is  the  only  important 
question  in  the  case. 

This  is  the  second  argument  of  the  cause.  On  the  first 
argument,  at  the  last  term,  the  court,  after  much  deliber- 
ation, were  unable  to  reach  a  satisfactory  conclusion.  In  the 
meantime,  the  court  had  undergone  a  change  by  the  election 
of  two  new  members,  and  it  was  deemed  expedient  and  proper 
that  they  should  take  part  in  the  decision,  and,  to  enable  them 
to  participate,  a  reargument  was  directed,  and  the  questions 
have  again  been  fully,  elaborately  and  ably  discussed. 

A  case  of  so  much  importance  demanded  and  has  received 
our  most  careful  consideration,  and  we  are  prepared  to  state 
the  conclusions  which  a  majority  of  the  court  has  reached. 

We  do  not  deem  it  necessary  to  take  up  seriatim,  and  dis- 
cuss the  various  propositions  presented  by  counsel,  or  go  over 
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what  we  shall  say,  it  will  be  found  they  have  all  been  consid- 
ered. 

Plaintiffs  in  error  insist  the  statute  in  question  is  repugnant 
to  this  provision  of  our  constitution  found  in  the  "Bill  of 
Rights"  as  clause  2  of  article  2:  "No  person  shall  be  deprived 
Of  life,  liberty  or  property  without  due  process  of  law,"  and 
to  this  other  provision  in  clause  13  of  the  same  article  :  "Pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation." 

One  of  the  counsel  for  plaintiffs  in  error  makes  these  points 
in  addition  :  That  the  act  is  repugnant  to  the  14th  amendment 
of  the  constitution  of  the  United  States;  and  further,  if  its 
provisions  can  be  construed  as  an  inhibition  of  the  warehous- 
ing business,  except  under  special  conditions,  and  as  confer- 
ring the  privilege  of  doing  that  kind  of  business  upon  per- 
sons able  or  willing  to  comply,  and  actually  complying  with 
these  conditions,  then,  in  so  far  as  it  is  not  based  upon  article 
13  of  the  State  constitution,  it  is  repugnant  to  section  22  of 
article  4,  which  prohibits  the  General  Assembly  from  passing 
any  local  or  special  law  "granting  to  any  corporation,  asso- 
ciation or  individual  any  special  or  exclusive  privilege  or 
immunity  whatever." 

We  will  consider  these  propositions  first,  as  they  appear  to 
be  thrown  into  the  controversy  as  mere  make-weights,  the 
real  merits  resting  in  the  two  first. 

As  to  the  repugnancy  of  the  Warehouse  act  to  the  first 
clause  of  the  14th  amendment  of  the  constitution  of  the 
United  States,  a  slight  consideration  of  that  amendment,  and 
judicial  decisions  upon  it,  will  be  sufficient  to  satisfy  anyone 
it  has  no  application  to  this  case.  That  amendment  is  as  fol- 
lows :  "All  persons  born  or  naturalized  in  the  United  States, 
or  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities   of  citizens  of  the  United  States;  nor  shall  any 
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State  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  law." 

It  is  well  known  the  amendment  in  question  was  incorpor- 
ated into  the  federal  constitution  to  shield  a  certain  class,  who 
had  been  born  and  reared  in  slavery,  from  pernicious  legisla- 
tion, by  which  their  newly  acquired  rights  by  their  emanci- 
pation might  be  so  crippled  as  to  render  them  wholly  worth- 
less. 

In  the  discussions  upon  the  eifect  of  this  amendment,  in  the 
slaughter  house  cases  from  New  Orleans,  and  the  case  of  Myra 
Brad  well,  plaintiff  in  error,  taken  up  from  this  court,  it  was 
not  intimated  by  the  Supreme  Court  of  the  United  States  that 
a  regulation  by  a  State  legislature  of  a  pursuit  or  profession, 
or  a  regulation  of  the  use  of  property,  abridged  in  any  man- 
ner the  liberty  of  the  citizen,  white  or  black. 

Upon  the  other  proposition,  we  can  not  perceive  that  the 
statute  can  receive  the  construction  contended  for.  The  sec- 
tion relied  on  is  in  these  words:  "The  General  Assembly 
shall  not  pass  local  or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say — "  then  follows  a  large  num- 
ber of  specified  subjects,  the  last  of  which  is  this:  "Grant- 
ing to  any  corporation,  association  or  individual  any  special 
or  exclusive  privilege,  immunity  or  franchise  whatever." 

The  inhibition  extends  only  to  passing  special  laws  for  such 
purpose.  But  the  law  in  question  is  general  in  its  objects, 
operative  throughout  the  State,  and  confers  no  immunity  or 
special  or  exclusive  privilege  or  franchise  upon  any  individual, 
association  or  corporation.  It  deals  with  an  existing  busi- 
ness closely  associated  with  the  great  agricultural  interests  of 
the  State,  and  seeks  to  regulate  it  by  law.  This  is  the  whole 
scope  of  the  act. 

But  the  important  question  remains,  as  presented  in  the 
first  two  points  made  by  plaintiffs  in  error,  and  argued  with 
great  ability. 
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Does  the  act  in  question  deprive  the  owners  or  managers 
of  this  warehouse  of  their  property,  in  the  sense  of  the  con- 
stitution ?     If  it  does,  it  is  void,  and  must  be  so  declared. 

This  view  of  plaintiffs  in  error  seems  to  be  based,  in  a  great 
degree,  on  the  fact  that  they  had  constructed  their  warehouse 
and  established  their  business  long  anterior  to  the  enactment 
of  this  law.  It  was  established  while  there  was  free  trade  in 
the  business,  and  their  charges  were  subject  to  regulation 
only  by  competition  and  agreement,  and  they  now  claim  a 
right  to  continue  such  use  without  legislative  restraint. 

They  further  say  they  have  complied  with  all  the  provi- 
sions of  the  act  except  the  one  requiring  them  to  take  out  a 
license  and  enter  into  bond.  The  argument  is,  by  this  legis- 
lative interference,  they  are  deprived  of  the  use  of  their  prop- 
erty, and  so  depriving  them  of  its  free  and  untrammelled  use, 
they  are  deprived  of  their  property  in  the  sense  of  this  clause 
of  the  Bill  of  Eights. 

Much  ingenious  argument  has  been  employed  to  establish 
this  proposition,  and  the  case  of  Wynehamer  v.  The  People,  3 
Kernan,  (N.  Y.)  378,  cited  as  13  N.  York,  invoked  in  sup- 
port and  greatly  relied  on.  We  have  looked  into  that  case, 
and  find  that  the  court  was  divided  in  opinion,  and  the  judges 
who  held  the  act  unconstitutional  were  led  to  that  conclusion 
because,  by  the  terms  of  the  act  itself,  the  property  in  intox- 
icating liquors  was  substantially  destroyed,  and  thus  the  owner 
deprived  of  his  property  by  mere  legislative  will.  They  say, 
if  the  act,  by  its  terms,  had  been  applicable  only  to  liquors  im- 
ported or  manufactured  after  it  took  effect,  it  would  not  have 
been  in  conflict  with  the  constitutional  provision  declaring 
that  "no-  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law." 

The  question  before  the  court  was,  did  the  prohibitions  and 
penalties  of  the  act  pass  the  boundaries  of  mere  regulation 
and  police,  and  by  their  own  force  work  the  essential  loss  or 
destruction  of  the  property  at  which  it  was  aimed?  The  law 
in  question  subjected   the   liquors   to   seizure   and    physical 
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destruction,  and  as  they  were,  in  every  sense  of  the  term, 
property,  and  so  recognized  by  law,  the  owner  was,  by  mere 
legislation,  deprived  of  his  property. 

It  was  held  that,  by  the  operation  of  this  law.  the  commer- 
cial value  of  the  liquors  was  annihilated  ;  that  it  could  not  be 
sold;  that  it  was  unlawful  to  keep  it;  that  all  legal  protection 
was  withdrawn  from  it,  and  that  it  had  become  a  public  nui- 
sance. 

These  provisions  and  results,  it  was  held,  swept  the  liquors 
from  the  commerce  of  the  State,  and  thus  annihilated  the 
quality  of  sale  which  made  them  valuable  to  the  owner. 
This,  it  was  held,  was  destructive  of  the  notion  of  property. 
It  was  further  said,  when  a  law  annihilates  the  value  of  prop- 
erty, and  strips  it  of  those  attributes  by  which  alone  it  is  dis- 
tinguished as  property,  the  owner  is  deprived  of  it  according 
to  the  plainest  interpretation,  and  certainly  within  the  spirit 
of  a  constitutional  provision  intended  expressly  to  shield  pri- 
vate rights  from  the  exercise  of  arbitrary  power. 

This  case  is  much  relied  on  by  one  of  the  counsel  for  plain- 
tiffs in  error,  and  a  labored  effort  made  to  bring  this  within 
its  scope.  But  the  distinction  is  so  obvious  that  "he  who  runs 
may  read."  Had  the  act  in  question  sought  to  deprive  ware- 
housemen of  any  of  their  antecedent  acquisitions,  or  deprive 
them  of  the  use  of  their  establishments  or  confiscate  them,  as 
was  the  case  with  the  New  York  liquor  law,  there  would  be 
some  appositeness  and  analogy.  Nothing  of  the  kind  has 
been  done  or  attempted,  and  it  is  not  even  complained  by  the 
plaintiffs  in  error  that,  by  compliance  with  these  sections  of 
the  law,  they  would  not  receive  a  fair  remuneration  on  their 
capital  invested,  and  reasonable  recompense  for  all  their 
labors  and  responsibility. 

In  the  case  relied  on,  the  majority  admitted  the  legislature 
could  regulate  trade  in  property  of  all  kinds,  but  they  could 
not  totally  annihilate  commerce  in  any  species  of  property, 
and  so  condemn  the  property  itself  to  extinction.  It  was  on 
this  latter  ground  the  law  was  held  invalid.     What  analogy, 
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we  ask,  is  there  in  these  cases?  Does  the  act  of  our  Gen- 
eral Assembly  destroy  any  species  of  property,  or  deprive  its 
owner  of  the  use  of  it?  It  does  not  aim  at  the  extinction 
of  these  warehouses  or  any  of  their  attributes.  The  statute 
may  affect  them  injuriously  in  a  degree,  but  it  does  not  say 
they  shall  not  be  allowed  to  exist  at  all.  The  constitutional 
provision  is,  no  person  shall  be  deprived  of  life,  liberty  or 
property,  etc.  This  clause  nowhere  declares  that,  in  the  exer- 
cise of  the  admitted  functions  of  government,  private  prop- 
erty may  not  receive  remote  and  consequent  injury.  No  per- 
son can  claim  that,  in  the  exercise  of  the  proper  functions  of 
government,  his  property  shall  not  be  diminished  in  value. 
The  point  is.  the  owner  shall  not  be  deprived  of  his  property 
without  due  process  of  law.  If,  in  the  exercise  of  any  one  of 
the  admitted  functions  of  government,  a  person's  propertv  is 
rendered  less  valuable,  can  it  be  seriously  claimed  this  pro- 
vision in  the  Bill  of  Rights  has  been  infringed? 

Government,  in  this  State,  is  reposed  in  three  departments 
romposed  of  separate  bodies  of  magistracy.  The  whole  legis- 
lative power  is  vested  by  the  constitution  in  the  General 
Assembly,  composed  of  two  houses,  the  members  of  each  to 
have  certain  qualifications  and  to  be  elected  by  the  people. 
Every  subject  within  the  domain  of  legislation  and  within 
the  scope  of  civil  government  not  withdrawn  from  it  by  the 
constitution  of  the  State,  or  of  the  United  States,  can  be  dealt 
with  by  that  body  by  general  laws  to  affect  the  whole  State 
and  all  the  people  within  it.  That  body  is,  emphatically,  the 
guardian  of  the  public  interests  and  welfare,  and  would  be 
derelict  in  its  duty  did  it  fail  to  exercise  all  its  powers  to  their 
promotion  and  protection.  That  body  is  the  sole  judge  of 
such  measures  as  may  advance  the  interests  of  the  people. 
Coming,  as  its  members  do>  directly  from  the  people,  and  of 
them,  they  know  the  course  of  trade,  the  manner  in  which  the 
great  internal  commerce  of  the  State  is  conducted,  and  by 
what  instrumentalities,  and  how,  by  them,  the  producing  and 
other   interests    of  the    State    are    affected.     These,  it  must 
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be  conceded,  are  (ill  fit  subjects  for  legislative  consideration, 
and,  independent  of  any  constitutional  provision,  they  would 
have  an  undoubted  right,  knowing  that  a  large  proportion  of 
our  cereals,  to  reach  the  markets  of  the  world,  were  compelled 
to  pass  through  certain  warehouses,  called  elevators,  and  sub- 
jected to  such  charges  as  their  owners  might  see  fit  to  impose, 
to  take  up  this  whole  subject  as  one  legitimately  within  their 
domain;  and  if,  in  their  examination  of  it,  they  find  the  own- 
ers and  managers  of  these  warehouses  are  an  organized  body 
of  monopolists,  possessing  sufficient  strength  in  their  combi- 
nation, and  by  their  connection  with  the  railroads  of  the  State, 
to  impose  their  own  terms  upon  the  producers  and  shippers 
of  these  cereals,  to  the  great  detriment  of  the  latter,  who  are 
under  a  kind  of  moral  duress  in  resorting  to  them,  can  it  be 
said  to  be  an  usurpation  of  power  on  the  part  of  the  legisla- 
ture to  bring  them  in  subjection  to  law,  so  to  regulate  their 
conduct  and  charges  by  law,  as  to  prevent  oppression  and 
extortion?  Can  there  be  a  more  legitimate  subject  for  the 
action  of  a  legislative  body  ?  We  think  not.  Shall  it  be  said 
an  interest  so  vast  as  this  is  does  not  deserve  governmental 
care,  and  is  not  a  proper  subject  of  some  kind  of  governmental 
control?  And  if,  in  the  means  provided  by  the  legislature  to 
that  end,  some  reduction  in  their  monthly  or  annual  receipts 
may  be  the  result,  can  it  be  said  the  owners  are  thereby  de- 
prived of  their  property? 

In  the  case  so  much  relied  on,  supra,  it  was  admitted  it  was 
not  sufficient  the  law  might  impair  the  value  of  the  property 
in  ever  so  great  a  degree,  as  that  destroys  no  right.  It  does 
not  deprive  the  owner  of  any  right  of  property.  All  regu- 
lations of  trade  with  a  view  to  the  public  interests,  may  more 
or  less  impair  the  value  of  property,  but  they  do  not  come 
within  the  constitutional  inhibition  unless  they  virtually  take 
away  and  destroy  those  rights  in  which  property  consists. 
This  destruction  must  be,  for  all  substantial  purposes,  total. 

By  the  law  under  consideration,  no  right  of  property  is 
taken  away  or  destroyed.     All  the  property  the  owners  ever 
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possessed  in  this  business  remains  to  them  untouched  by  the 
strong  hand  of  legislative  power. 

The  law  must  be  held  to  be  an  honest  effort  on  the  part 
of  the  legislature  to  arrest  a  great  and  growing  evil,  by 
regulating  the  charges  which  these  warehouses  shall  demand, 
and  placing  them  under  bonds  that  they  will  not  violate  its 
provisions. 

Great  stress  is  laid  on  the  fact  that  this  warehouse  was 
erected  in  1862,  long  anterior  to  the  passage  of  the  law,  and 
by  this  kind  of  legislation  the  alternative  is  presented, either 
to  abandon  the  use  of  the  property  for  which  it  was  fitted,  or 
to  do  business  for  less  compensation  than  its  owners  had 
theretofore  and  always  received.  In  another  part  of  their 
argument  they  say  that  they,  by  consent  of  their  customers, 
have  received,  during  the  past  year,  higher  rates  of  storage 
than  those  specified  in  the  act,  and  so,  in  this  respect,  the  act 
is  a  plain,  palpable  violation  of  the  clause  of  the  constitution 
relied  on — that  depriving  them  of  the  value  of  the  use,  is 
depriving  them  of  their  property. 

This  argument  is  answered  by  what  we  have  already  said. 
It  is  idle  to  talk  about  the  consent  of  their  customers  to  higher 
rates  of  charges  than  this  law  allows  them  to  receive.  Their 
customers,  before  this  law  was  enacted,  had  no  protection 
against  these  monopolists.  They  had  no  consent  to  give. 
They  were  obliged  to  have  their  grain  taken  to  these  ware- 
houses, and  be  subjected  to  such  charges  as  the  organized 
combination,  shutting  out  all  competition,  might  choose  to 
demand.  The  producer  and, shipper  had  no  alternative  but 
submission.  They  were  completely  in  the  power  of  this  com- 
bination, and  it  did  not  fail  to  demand  and  exact  the  highest 
charges.  It  is  this  state  of  things  the  law  is  designed  to 
remedy.  One  of  the  first  and  most  imperative  duties  of  the 
law  making  power  is,  to  enact  all  necessary  laws  to  remedy 
existing  evils,  taking  care,  in  so  doing,  not  to  transgress  any 
constitutional  limitation.  The  means  by  which  to  do  it  most 
effectually,  is  in  the  discretion  of  the  legislature,  keeping  in 
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view  the  provisions  of  the  organic  law.  This  law  in  no 
respect  affects  the  title,  possession  or  use  of  this  warehouse  by 
the  plaintiffs  in  error.  It  deprives  them  of  nothing  they 
owned  and  possessed  at  the  time  of  its  enactment.  Antici- 
pated profits  are  not.  and  can  not,  be  held  and  regarded  as 
property  in  the  ownership  or  possession  of  him  who  owns  the 
article  out  of  which  profits  are  expected  to  flow.  The  property 
is  one  thing,  and  remains  untouched — the  profits  are  not  in 
esse,  and  can  not  be  claimed  as  property.  When  it  is  said 
one  is  deprived  of  his  property,  the  understanding  is,  it  has 
been  taken  away  from  him — he  is  divested  of  title  and  pos- 
session. This  provision  in  the  Bill  of  Rights  has  never 
been  so  construed  by  the  courts  of  any  State  whose  constitu- 
tion has  such  a  provision,  as  to  deny  to  the  legislature  the 
power  to  make  all  needful  rules  and  regulations  respecting 
the  use  and  enjoyment  of  property. 

Ever  since  the  organization  of  our  State  government,  the 
legislature  has  exercised  this  power  unquestioned.  Familiar 
instances  are  found  in  regulating  public  ferries  and  public 
mills,  and  fixing  the  compensation  in  the  shape  of  toll. 
Another  is,  in  delegating  power  to  municipal  bodies  to  regu- 
late charges  of  hack  men  and  draymen,  and  the  weight  and 
price  of  bread. 

But  in  a  property  the  most  eagerly  sought  after  by  nearly 
all  classes  of  community,  and  deemed  the  most  valuable  of 
any,  as  it  controls  all  others,  the  legislative  power  of  every 
State  in  the  Union  has  been  brought  to  bear  upon1  it,  and  no 
court  has  ever  questioned  the  right  so  to  do.  We  allude  to 
the  interest  laws — laws  declaring  at  what  rate  a  man  may 
loan  his  money.  The  argument  used  here,  it  seems  to  us, 
would  prove  all  these  laws  unconstitutional,  for  they  do 
regulate  the  use  of  a  man's  property — they  do  fix  a  value  upon 
its  use,  and,  as  all  observation  shows,  in  most  localities, 
greatly  below  its  market  value. 

It  may  be  answered,  such  has  ever  been  the  policy  of  States, 
and  such  legislation  has  become  so  universal  and  continuous 
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as  to  have  familiarized  the  people  to  it,  and  who  have  adapted 
their  business  to  its  requirements.  But  here,  they  say,  we 
were  in  this  business  when  it  was  free  and  unrestricted,  and 
this  new  policy  abridges  our  gains.  It  was  rightful,  they 
say,  to  engage  in  this  business,  and  so  to  employ  our  capital 
that  we  may  make  the  largest  gains  out  of  it. 

The  interest  on  money  loaned  is,  by  law,  six  per  cent,  with 
the  right  to  contract  for  ten  per  cent,  and  such  has  been  the 
law  for  a  long  series  of  years.  Under  the  cover  of  that  law, 
capitalists  have  engaged  in  loaning  money  at  those  rates. 
Some,  on  the  strength  of  it,  have  erected  costly  buildings  of 
granite  and  marble  in  which  to  transact  their  vast  business, 
surrounded  by  a  corps  of  clerks  and  other  officials,  to  whom 
high  salaries  are  paid. 

Will  any  one  deny,  after  this  banker  has  completed  his 
structure,  and  arranged  every  thing  in  profitable  working 
order,  that  the  General  Assembly  may  declare  by  law  that, 
after  the  passage  of  the  law,  the  legal  rate  of  interest  shall 
be  four  per  cent,  and  it  shall  be  extortion  to  contract  for 
more  than  six  per  cent,  and  a  violation  of  the  law  to  be  pun- 
ishable by  fine  or  imprisonment,  or  both,  in  the  discretion  of 
the  court.  Would  the  money  lender  have  any  right  to  com- 
plain ?  Would  his  appeal  to  this  clause  in  the  "Bill  of 
Rights "  be  listened  to  for  a  single  moment?  Would  any 
court  in  Christendom  condemn  such  an  enactment  as  unwary- 
ranted  by  the  fundamental  law?  The  use  of  money  is  a  mat- 
ter of  the  greatest  public  concern,  and  that  it  may  be  regu- 
lated by  law  has  never  been  authoritatively  denied.  Kindred 
subjects,  such  as  public  warehouses,  public  mills,  the  weight 
and  price  of  bread,  and  public  ferries,  are  so  connected  with 
the  public  welfare,  that  a  government  destitute  of  the  power 
to  regulate  them — to  impose  such  restrictions  upon  them  as 
may  be  deemed  necessary  to  promote  the  greatest  good  of  the 
greatest  number,  would  be  but  the  shadow  of  a  government, 
whose  blazonry  might  well  be  the  "cap  and  bells "  and  a 
pointless  spear. 
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We  have  not  remarked  upon  article  13,  under  which  this 
law  is  supposed  to  have  its  efficacy,  for  the  reason  we  hold 
the  law  as  effectual  for  all  the  purposes  contemplated  by  it, 
and  as  valid  without  as  with  this  article.  The  article  itself 
seems  out  of  place  in  an  organic  law,  but  the  convention, 
however  incongruous  it  may  appear,  had,  undoubtedly,  the 
right  to  put  it  there.  That  body  could  not  withstand  the 
appeals  that  went  up  to  them  from  the  producers  and  ship- 
pers of  the  great  and  indispensable  wants  of  man,  and  form- 
ing the  most  valuable  portion  of  our  staple  productions,  to 
provide  some  remedy  against  the  oppression  and  extortions 
to  which  they  were  subjected  by  this  organized  combination 
of  monopolists,  already  such  a  formidable  power,  with  but 
one  heart,  and  that  palpitating  for  excessive  gains. 

We  place  the  right  to  legislate  on  this  subject  upon  that 
power,  call  it  by  what  name  you  will,  inherent  in  every 
organized  civil  government.  Every  sovereign  power  pos- 
sesses, inherently,  unrestricted  legislative  power,  where  the 
organic  law  imposes  no  restraints. 

The  power  to  legislate  on  all  subjects  affecting  the  great 
interests  of  a  whole  community,  must  be  conceded  to  exist, 
and  it  will  not  cease  to  exist  until  civil  government  shall  be 
resolved  into  its  original  elements. 

We  have  nothing  to  do  with  the  policy  of  this  enactment. 
That  was  a  question  exclusively  within  the  jurisdiction  of 
the  General  Assembly,  which,  under  no  circumstances,  has 
the  judicial  department  a  right  to  question  or  arraign. 

We  think  what  we  have  said  disposes  of  the  other  point 
made  by  plaintiffs  in  error,  arraigning  the  law  as  violative 
of  section  13,  of  article  2. 

There  is  no  taking  or  damaging  private  property  here,  and 
devoting  it  to  public  use.  It  is  an  expression  of  the  will  of 
the  people  through  their  representatives  in  the  General 
Assembly,  that  these  seats  of  oppression  and  extortion  shall 
be  brought  into  subjection,  to  the  great  relief  of  the  people. 
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We  are  of  opinion  the  law  is  a  valid,  constitutional  enact- 
ment, and  so  believing,  affirm  the  judgment  of  the  criminal 

court. 

Judgment  affirmed. 

Mr.  Justice  Walker:  I  concur  in  this  decision  for  rea- 
sons stated  in  a  substituted  separate  opinion. 

Mr.  Justice  McAllister,  dissenting: 

In  1862,  Munn  &  Scott,  the  plaintiffs  in  error,  having  leased 
premises  for  the  purpose,  as  a  mere  private  enterprise,  erected 
thereon  the  warehouse  described  in  the  information,  in  which 
to  store  grain  for  hire.  They  then  commenced  the  business 
of  warehousemen,  which  was  continued  down  to  the  com- 
mencement of  this  prosecution  for  carrying  it  on  without  a 
license  from  the  circuit  court  of  Cook  county  so  to  do. 

It  is  not  disputed  that,  for  the  nine  years  they  carried  on 
the  business,  before  July  1,  1871,  when  the  act  in  question 
went  into  force,  they  held  title  to  the  premises,  and  exercised 
their  employment  in  accordance  with  the  law  of  the  land, 
and  it  is  not  pretended  that  they  did  so  under  any  grant  of 
the  legislature,  in  the  nature  of  a  franchise  or  privilege.  Their 
property  was  private  property  ;  their  business  was  wholly  a 
private  enterprise,  and  their  rights  in  both  were  necessarily 
the  rights  of  private  property.  These  propositions  can  not 
be  successfully  controverted. 

On  account  of  the  views  expressed  by  my  brethren,  and 
the  conclusion  arrived  at,  it  becomes  necessary  to  examine 
the  questions  involved  in  this  case  upon  elementary  grounds. 
All  consideration  of  a  franchise  being  excluded  from  the  case, 
the  matter,  so  far  as  it  relates  to  the  nature  of  their  rights, 
may  be  regarded  precisely  the  same  as  in  the  case  of  any  in- 
dividual insisting  upon  constitutional  protection  for  rights  of 
private  property.  The  natural  rights  of  individuals  are  ante- 
cedent to  and  exist  independently  of  the  constitution.  It  is 
the  office  of  the  latter  to  secure,  not  to  create  or  bestow  them. 
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Therefore  the  extent  of  constitutional  protection  can  only  be 
determined  by  a  correct  definition  of  the  rights  it  was  in- 
tended to  secure.  For  that  purpose,  I  shall  rely  upon  one 
authority  alone,  as  none  can  question  it. 

Chancellor  Kent  says  :  "The  absolute  rights  of  individu- 
als may  be  resolved  into  the  right  of  personal  security,  the 
right  of  personal  liberty,  and  the  right  to  acquire  and  enjoy 
property.  These  rights  have  been  justly  considered  and  fre- 
quently declared  by  the  people  of  this  country  to  be  natural, 
inherent  and  inalienable/'  1  Kent's  Com.  (Comstock's  ed.) 
587.  Again,  on  the  same  page,  he  says:  "Right  itself,  in 
civil  society,  is  that  which  any  man  is  entitled  to  have,  or  to 
do,  or  to  require  from  others,  within  the  limits  prescribed  by 
law." 

These  plaintiffs  in  error,  it  must  be  conceded,  had  a  natural 
inherent  right  to  acquire  the  leasehold  estate,  to  erect  the 
warehouse  upon  it,  and  employ  the  same  in  the  business  of 
storing  grain  for  reasonable  reward  or  hire;  and  when  the 
act  in  question  went  into  force,  that  right  was  a  vested  one. 
As  was  said  by  Chase,  Justice,  in  C alder  v.  Bull,  3  Dallas, 
394:  "When  I  say  that  a  right  is  vested  in  a  citizen,  I  mean 
that  he  has  the  power  to  do  certain  actions,  or  to  possess  cer- 
tain things  according  to  the  law  of  the  land."  And  again  : 
"If  any  one  has  a  right  to  property,  such  right  is  a  perfect 
and  exclusive  right." 

It  is  to  secure  these  rights  that  governments  are  instituted. 
I  can  not  stop  to  give  even  a  brief  account  of  the  development, 
or  the  definition  of  the  natural  rights  of  individuals,  as  recog- 
nized by  the  common  law  long  before  the  American  revolu- 
tion, or  how  the  words  of  Magna  Charta  became  fundamental 
in  all  our  State  governments  and  incorporated  into  the  con- 
stitution of  the  United  States.  I  am  considering  a  question 
now  solely  under  the  constitution  of  this  State,  the  very  first 
section  of  which,  after  enumerating  the  rights  of  personal 
security  and  personal  liberty,  declares  :  "To  secure  these 
rights  and  the  protection  of  property,  governments  are  instituted 


96  MuiXN  et  al.  v.  The  People.  [Sept.  T. 

Dissenting  opinion  of  Mr.  Justice  McAllister. 

among  men,"  etc.  Then  the  next  section  embodies  the  great 
fundamental  declaration  of  Magna  Charta,  that:  "No  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law."  Here,  it  will  be  perceived,  are  three  subjects, 
each  expressed  by  a  single  word,  and  respectively  answering 
to  and  covering  the  three  absolute  natural  rights,  viz:  the 
right  of  personal  security,  the  right  of  personal  liberty,  and 
the  right  to  acquire  and  enjoy  property.  It  will  be  further 
perceived  that  the  right  of  property  is  placed  upon  the  same 
footing  as  the  right  of  personal  security  and  liberty.  And 
why,  in  point  of  reason  and  philosophy,  should  this  not  be 
so  ?  It  must  be  admitted  that  the  sense  of  property  is  deeplv 
implanted  in  human  nature — -is  inherent  in  man  ;  and  if  we 
are  to  infer  a  purpose  from  results,  this  sense  must  have  been 
bestowed  for  the  purpose  of  rousing  mankind  from  sloth,  and 
stimulating  them  to  activity,  and  has,  in  fact,  had  far  greater 
influence  in  founding  civil  government  upon  correct  principles 
than  any  other  motive  or  perception  of  the  human  mind.  In 
the  elegant  and  comprehensive  language  of  Kent  :  "The 
natural  and  active  sense  of  property  pervades  the  foundations 
of  social  improvement.  It  leads  to  the  cultivation  of  the 
earth,  the  institution  of  government,  the  establishment  of 
justice,  the  acquisition  of  the  comforts  of  life,  the  growth  of 
the  useful  arts,  the  spirit  of  commerce,  the  productions  of 
taste,  the  erections  of  charity,  and  the  display  of  the  benevo- 
lent affections  " 

Such  being  the  beneficent  influence  of  the  natural  sense  of 
property  in  forming  and  animating  all  the  institutions  of  a 
true  civilization,  the  right  to  its  gratification  within  the  limits 
of  law  was  regarded  as  an  absolute,  natural,  inherent  right 
by  the  founders  of  the  common  law;  is  included  in  the  funda- 
mental doctrines  of  the  Declaration  of  Independence  as  among 
the  inalienable  rights  of  man,  and  there  denominated  as  the 
right  to  the  pursuit  of  happiness  ;  and,  in  the  bills  of  rights 
in  American  governments,  it  is  placed  upon  an  equality  with 
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the  great  natural  rights  of  personal  security  and  personal 
liberty. 

It  seems  to  me  palpable,  that  the  views  of  the  majority  of 
the  court  narrow  this  right  below  its  proper  measure.  They 
hold,  that  if  their  private  property  is  not  taken,  if  the  title  to 
it  is  not  disturbed,  by  the  act  in  question,  then  these  parties 
can  not  be  considered  as  being  thereby  deprived  of  their  prop- 
erty, within  the  meaning  of  the  constitutional  inhibition. 
This  seems  to  me  an  erroneous  view.  The  Bill  of  Rights,  as 
I  have  said,  does  not  create  or  bestow  these  natural  rights, 
and  has  no  reference  to  remedies  between  man  and  man,  but 
was  intended  for  the  protection  of  the  citizen  as  against  the 
agencies  of  the  government  itself;  and  that  protection  was 
intended  to  be  as  broad  as  the  rights  protected.  The  right 
under  consideration  is  not  only  to  acquire  but  to  enjoy  prop- 
erty. 

Our  government  is  one  of  the  people,  and  its  functions 
subject  to  disturbance  by  popular  excitements,  by  which  one 
class  of  men  with  certain  particular  interests  or  prejudices, 
either  political  or  otherwise,  may  come  into  power,  displace 
all  against  whom  those  prejudices  run,  and  oppress  them  with 
unfriendly  legislation.  Suppose  the  displaced  class  to  be 
those  engaged  in  agriculture,  then  laws  are  passed  designed 
to  cripple  the  interests  of  those  engaged  in  it.  The  price  of 
laborers  or  employees  is  fixed  at  a  high  rate,  and  maximum 
prices  for  all  products  at  low  rates.  By  and  by  this  oppressed 
class  come  into  power,  and  they  retaliate  by  singling  out  the 
large  cities;  they  prescribe  the  rates  of  insurance,  a  standard 
for  rents  ;  prescribe  a  schedule  of  charges  for  commission 
merchants,  hotel  keepers,  proprietors  of  newspapers;  and, 
above  all,  maximum  low  prices  for  all  implements  to  be  used 
by  the  dominant  class.  Now,  in  none  of  these  instances, 
would  property  itself  be  taken  or  the  title  to  it  disturbed  ; 
but,  can  there  be  any  doubt  that,  by  the  principles  of  the 
Bill  of  Rights,  all  such  legislation  would  be  unconstitutional 
7— 69th  III. 
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and  void?  It  was  for  the  prevention  of  such  things  that 
constitutions  are  adopted. 

"When  the  government/7  says  Cooley,  "through  its  estab- 
lished agencies,  interferes  with  the  title  to  one's  property,  or 
the  independent  enjoyment  of  it,  and  its  act  is  called  in  question 
as  not  in  accordance  with  the  law  of  the  land,  we  are  to  test 
its  validity  by  those  principles  of  civil  liberty  and  constitu- 
tional defense  which  have  become  established  in  our  system, 
and  not  by  any  rules  that  pertain  to  forms  of  procedure 
merely."     Cooley,  Const.  Lim.  356. 

Having  given  this  exposition  of  the  nature  and  extent  of 
the  right  of  property,  which  the  Bill  of  Rights  was  intended 
to  secure  against  the  agencies  of  the  government,  let  us  see 
whether  such  right  was  unconstitutionally  invaded  by  the  act 
in  question.  Before  proceeding  to  that  inquiry?  it  is  proper 
to  state  that  there  is  no  question  arising  which  has  any  refer- 
ence to  the  power  of  eminent  domain  or  taxation. 

The  act  singles  out  from  all  the  establishments  of  the  State 
of  a  similar  character  the  grain  warehouses  in  Chicago.  It 
arbitrarily  fixes  the  maximum  rates  of  hire  or  reward  to  be 
received  by  the  proprietors,  and  forbids  them  from  contract- 
ing with  customers  for  any  higher  rate.  It  then  prohibits, 
under  severe  penalties,  the  continuance  of  the  business,  un- 
less they  shall  first  apply  for  and  obtain  a  license  to  carry  it 
on,  from  the  circuit  court  of  the  county,  in  the  manner  pre- 
scribed, and  enter  into  bond,  with  sureties,  to  be  approved  by 
such  court,  in  the  penal  sum  of  $10,000,  conditioned  for  a 
full  and  unreserved  compliance  with  all  laws  of  the  State 
respecting  their  business,  including,  of  course,  that  fixing  the 
maximum  rate  of  hire  or  reward — for  breach  of  which  their 
license  may  be  revoked,  their  business  made  criminal  and 
stopped,  and  themselves  and  sureties  liable  on  their  bond. 
As  was  justly  said  by  Mr.  Justice  Johnson,  in  the  Supreme 
Court  of  the  United  States  :  ''Licensing  acts,  in  fact,  in  legis- 
lation are  universally  restraining  acts ;    as,  for  example,  acts 
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licensing  gaming  houses,  retailers  of  spirituous  liquors,  etc." 
Gibbons  v.  Ogden,  9  Wheat.  232. 

The  proposition  is,  it  seems  to  me,  too  plain  for  argument, 
that  the  nature  of  the  power  over  the  business  of  warehouse- 
men of  grain  in  the  city  of  Chicago,  here  assumed  by  the 
State,  is  one  of  suppression — of  destruction.  For,  if  the  legis- 
lature can  fix  the  rate  of  compensation,  then  make  it  criminal 
to  prosecute  the  business  unless  they  shall  obtain  a  license  to 
carry  it  on,  and  give  the  bond  required  to  submit  to  the  rate 
so  fixed,  then  the  power  is  limited  only  by  the  pleasure  of  the 
State,  and  it  may  fix  the  rate  of  compensation  so  low  that  the 
business  can  not  possibly  be  continued  under  it,  and  is  there- 
fore suppressed — destroyed.  This  is  purely  a  question  of 
power.  "Questions  of  power/'  says  Chief  Justice  Maeshatx, 
"do  not  depend  on  the  degree  to  which  it  may  be  exercised. 
If  it  may  be  exercised  at  all,  it  must  be  exercised  at  the  will 
of  those  in  whose  hands  it  is  placed."  Broion  v.  State  of  Mary- 
land. 12  Wheat.  439. 

This  principle  was  illustrated  in  the  case  of  McCulloch  v. 
State  of  Maryland,  4  Wheat.  316,  where  it  was  not  claimed 
that  the  particular  tax  levied  by  the  State  upon  the  United 
States  Bank  would  destroy  or  even  embarrass  that  institution, 
but  the  validity  of  the  act  was  assailed  wholly  upon  the  nature 
of  the  power  involved  in  it;  and  the  central  idea  of  Chief 
Justice  Marshall's  opinion  was,  that  a  power  to  tax  was,  a 
power  to  tax  limited  only  by  the  pleasure  of  the  State,  and 
that  it  was,  therefore,  a  power  to  destroy.  So  here,  the  power 
to  fix  the  maximum  rates  of  compensation,  and  make  the 
continuance  of  the  business  criminal  unless  the  parties  will 
submit  to  such  rates,  procure  license,  and  give  the  bond — a 
power  whose  exercise  is  limited  only  by  the  pleasure  of  the 
State  as  to  what  that  rate  shall  be— is  necessarily  a  power  to 
destroy  a  business  which  had  been  carried  on  for  nine  years, 
according  to  the  law  of  the  land,  and  in  which  these  parties 
had  vested  rights.  I  insist  that  they  could  not  be  deprived 
of  these  rights  except  by  due  process  of  law.     The  legislature 
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had  no  more  power  to  accomplish  the  destruction  of  such 
business,  and  deprive  them  of  the  use  of  their  property,  by 
such  indirect  modes,  than  by  a  direct  fiat  to  require  the  sheriff 
of  the  county  to  burn  their  warehouse. 

The  majority  of  the  court  seem  to  place  their  conclusion,  in 
part,  upon  the  ground  that  these  parties  exercised  a  public 
employment,  and  were  therefore  subject  to  the  police  power 
of  the  State.  We  had  occasion  in  The  Town  of  Lake  View  v. 
Rosehill  Cemetery,  Sept.  T.  1873,  to  examine  somewhat  into  the 
nature  of  that  power  when  resorted  to  as  a  color  for  subvert- 
ing private  rights  of  property,  and  there  held  that  i.t  could 
not  be  invoked  to  sustain  legislation  which  invaded  private 
rights — where  the  police  power  was  but  a  mere  color  for  such 
invasion. 

But  these  parties  did  not  exercise  a  public  employment. 
Such  was  not  the  character  given  to  their  business  by  the 
common  law.  In  Coggsv.  Bernard,  2  Ld.  Kaym.,  the  leading 
case  on  the  subject  of  Bailments,  Chief  Justice  Hoet,  in  his 
celebrated  judgment,  says  :  "As  to  the  fifth  sort  of  bailments, 
viz:  a  delivery  to  carry  or  otherwise  manage,  for  a  reward, 
to  be  paid  to  the  bailee,  those  cases  are  of  two  sorts:  either 
a  delivery  to  one  that  exercises  a  public  employment,  or  a 
delivery  to  a  private  person.  First,  if  it  be  to  a  person  of 
the  first  sort,  and  he  is  to  have  a  reward,  he  is  bound  to 
answer,  at  all  events  ;  and  this  is  the  case  of  the  common  car- 
rier, common  hoyman,  master  of  a  ship,"  etc.  This  degree 
of  liability,  viz  :  to  answer  at  all  events,  attaches  by  the  com- 
mon law  in  this  country  only  to  common  carriers  and  inn- 
keepers. It  does  not  attach  to  warehousemen.  Hence,  we 
find  that  Mr.  Justice  Story,  in  classifying  bailments  locatio 
custodice,  or  deposits  for  hire,  puts  agisters  of  cattle,  warehouse- 
men and  wharfingers  together  as  those  whose  obligations 
would  fall  under  the  same  rule.  Story  on  Bailments,  (8  ed.) 
sec.  442.  Warehousemen  are  bound  only  to  take  common 
and   reasonable  care  of  the  commodities  entrusted   to   their 
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charge,  id.  sec.  444,  while  common  carriers  and  inn-keepers 
are  insurers,  because  they  exercise  a  public  employment. 

Their  business  was,  therefore,  simply  that  of  warehouse- 
men. Such  was  the  character  given  to  it  by  the  common  law, 
and  in  which  they  had  vested  rights  for  nine  years  anterior 
to  this  act.  This  being  so,  it  was  not  within  the  power  of 
the  State  government,  by  any  declaration,  either  through  a 
constitutional  amendment  or  the  legislature,  to  change  the 
character  of  such  business,  so  as  to  subject  it  to  legislative 
control,  in  the  nature  of  a  power  of  suppression.  Because  a 
convention  is  assembled  to  amend  the  constitution,  no  indi- 
vidual is  thereby  subject  to  be  deprived  of  vested  rights.  The 
great  fundamental  principles  of  a  republican  form  of  govern- 
ment continue  in  force  during  such  conventions,  and  are  not 
superseded  by  an  amendment  of  the  constitution.  Besides, 
the  constitution,  as  amended  by  the  introduction  of  the  article 
concerning  warehouses,  in  nowise  contemplated  or  authorized 
the  assertion  of  the  power  of  suppression. 

But  there  is  another  view  in  which  it  is  clear  the  legisla- 
ture transcended  its  power,  by  this  act. 

The  Chicago  river,  running  west  from  its  connection  with 
Lake  Michigan  about  a  mile,  and  then  dividing  into  two 
branches,  one  north  and  the  other  south,  running  through 
the  city,  forms  the  port  of  Chicago.  The  warehouse  in  ques- 
tion, and  probably  all  others  at  which  this  statute  was  aimed, 
are  situated  upon  this  port,  and  constitute  the  direct  and 
indispensable  accessories  to  commerce  in  grain  upon  the  great 
lakes,  between  that  port  and  other  States.  And  the  ques- 
tion arises,  can  these  accessories  to  such  commerce  be  sup- 
pressed by  the  State  government?  The  States  have  ceded, 
by  express  grant  in  the  federal  constitution,  to  the  govern- 
ment thereby  organized,  the  power  "to  regulate  commerce 
with  foreign  nations  and  among  the  several  States."  The 
power,  therefore,  to  regulate  inter-State  commerce  is  gone 
from  the  several  States,  and  vested  exclusively  in  Congress, 
especially  after  it  has  been  exercised  by  the  latter.      Gibbons 
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v.  Ogden,  9  Wheat.  1  ;  Steamboat  Co.  v.  Livingston,  3  Cow.  R. 
743;   Thurber  v.  Tlie  People,  13  111.  535;  5  Howard  R.  573. 

The  power  to  regulate  commerce  upon  the  great  lakes  has 
long  since  been  exercised  by  Congress.  If  these  grain  ware- 
houses be  in  fact,  as  doubtless  they  are,  the  direct  and  in- 
dispensable accessories  to  commerce  in  grain  upon  the  lakes, 
and  between  the  port  of  Chicago,  and  ports  in  other  States, 
will  it  be  said  that  this  State  can  exert  a  power  over  them 
whose  very  nature  is  that  of  suppression — of  destruction  ?  Can 
the  State,  by  her  legislative  authority,  suppress  all  commerce 
in  grain  upon  the  lakes  between  Chicago  and  the  Eastern 
States,  when  not  necessary  to  the  preservation  of  the  morals, 
health  or  safety  of  the  community  ?  If  not,  then  how  can  it 
restrain  and  destroy  the  very  means  by  which  alone  that  com- 
merce may  be  carried  on  with  the  conveniences  suitable  to 
the  activity  of  the  age  ? 

This  power  in  Congress  to  regulate  commerce  among  the 
several  States,  is  contained  in  the  same  grant  as  that  to  regu- 
late it  with  foreign  nations,  and  is  placed  upon  identically 
the  same  footing.  Now,  suppose  the  legislature  of  New  York 
should  pass  an  act  like  this,  designed  and  directed  against  all 
warehouses  in  the  city  of  New  York  engaged  in  receiving, 
storing  and  discharging  all  commodities,  whether  imports  or 
exports,  brought  within  the  channels  of  such  commerce.  These 
warehouses,  it  must  be  conceded,  are  as  directly  employed  in 
that  commerce,  and  as  indispensable  to  it,  as  the  vessels  upon 
which  it  is  borne  from  port  to  port. 

The  act,  it  will  be  perceived,  operates  directly  upon  the 
entire  business  of  warehousemen.  The  component  parts  of 
that  business  are  various  transactions,  in  which  the  carrier 
and  the  merchants  engaged  in  such  commerce,  as  well  as  the 
warehousemen,  are  directly  interested.  So  far,  therefore, 
as  it  operates  upon  the  business,  it  must  upon  all  these 
various  transactions  forming  its  component  parts,  and  it  pre- 
scribes rules  by  which  they  must  be  governed,  or  cease  alto- 
gether.    This  could  be  nothing  more  nor  less  than  an  attempt 
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to  regulate  foreign  commerce,  as  a  direct  exercise  of  such 
power,  without  reference  to  any  police  power.  The  act  was 
not  necessary  to  the  preservation  of  the  health,  the  morals,  or 
the  safety  of  the  community,  which  are  the  true  purposes  of 
the  police  power;  but  its  purpose  was  to  compel  the  ware- 
housemen to  conduct  their  business  upon  a  compensation  pre- 
scribed by  the  State. 

As  was  said  by  Mr.  Justice  McLean,  in  5  Howard,  592  : 
"Under  the  pretense  of  a  police  regulation,  a  State  can  not 
counteract  the  commercial  power  of  Congress." 

It  seems  to  me  the  cases  are  parallel,  and  the  act  void. 

Mr.  Justice  Scott  :  I  can  not  concur  in  the  reasoning  or 
conclusions  of  the  majority  of  the  court,  but  do  concur  in  the 
views  presented  by  Mr.  Justice  McAllister  in  his  dissent- 
ing opinion. 


The  Pittsburgh,  Cincinnati  and  St.  Louis  Railway 

Company 

v. 

Isabella  Knutson,  Admx. 

1.  Evidence — sufficiency  to  prove  ownership  or  control  of  a  railway 
train.  In.  a  suit  against  a  railway  company  to  recover  for  an  injury  in- 
flicted by  a  train  of  cars,  alleged  to  have  belonged  to  the  company, 
or  operated  by  it,  full  and  undoubted  proof  of  the  fact  that  the  company 
owned  the  train,  or  was  operating  the  same,  is  not  required  of  the  plain- 
tiff. In  the  absence  of  positive  proof  on  the  subject  by  the  company,  it 
will  be  sufficient  if  the  plaintiff's  evidence  is  prima  facie  sufficient  to 
show  the  fact. 

2.  Negligence — resulting  in  death  to  a  human  being  in  a  public  street, 
by  a  raikoay  train  running  at  too  great  a  speed.  In  a  suit  against  a  rail- 
way company  to  recover  damages  for  causing  the  death  of  the  plaintiff's 
intestate  through  negligence,  it  appeared  that  the  deceased  was  struck  by 
the  train  while  attempting  to  cross  the  track  on  a  public  street  in  a  popu- 
lous city ;  that  there  were  a  great  many  tracks  at  the    place,  and   much 
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switching  of  trains,  and  that  the  deceased  at  the  time  was  watching  for 
another  train  a  few  feet  ahead  of  him  to  pass,  and  while  so  waiting  was 
struck  by  another  train  coming  from  behind,  and  which  was  running  at 
the  rate  of  ten  miles  an  hour,  in  violation  of  the  ordinances  of  the  city. 
The  jury  found  the  defendant  guilty:  Held,  that  if  the  deceased  was 
guilty  of  negligence  it  was  not  gross,  but  slight,  as  compared  with  that 
of  the  company ;  and  that  it  was  guilty  of  gross  negligence  in  running 
its  train  at  such  a  speed  in  a  great  public  thoroughfare,  and  that  the  ver- 
dict was  not  unsustained  by  the  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Isabella  Knut- 
son,  administratrix  of  the  estate  of  Severt  Knutson,  de- 
ceased, against  the  appellant,  under  the  statute,  to  recover 
damages  for  causing  the  death  of  the  intestate  through  negli- 
gence. The  leading  and  essential  facts  of  the  case  are  stated 
in  the  opinion  of  the  court. 

Mr.  E.  "Walker,  for  the  appellant. 

Mr.  John  Lyle  King,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  on  the  17th  day  of  November,  1871,  Severt 
Knutson,  at  the  intersection  of  Kinzie  and  Desplaines  streets, 
in  the  city  of  Chicago,  was  struck  by  a  passing  railroad  train 
and  was  thereby  injured,  and  from  the  effects  of  that  injury 
he  in  a  few  days  thereafter  died.  Appellee,  the  administra- 
trix of  his  estate,  brought  this  action,  under  the  statute,  to 
recover  damages  from  the  company,  charging  that  the  inju- 
ries were  the  result  of  negligence  of  the  employees  of  the 
company.  The  case  was  tried  by  a  jury,  and  a  verdict  was 
rendered  for  $1700  against  the  company,  on  which,  after  a 
motion  for  a  new  trial  was  overruled,  judgment  was  ren- 
dered ;  and  the  company  bring  the  case  to  this  court  on 
appeal. 
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It  is  first  urged,  that  the  train  which  did  the  injury  was 
not  shown  by  the  evidence  to  have  belonged  to  appellants. 
On  this  question  several  witnesses  testify,  and  their  evidence 
tended  strongly  to  show  that  appellants  owned,  or  at  least 
were  operating  this  train.  It  may  not  prove  the  fact  beyond 
all  doubt,  but  it  certainly  raises  a  strong  presumption  that 
they  had  the  control  of  the  train.  In  reference  to  such  a 
fact  we  can  not  expect  full  and  undoubted  proof.  The  own- 
ership can  only  be  proved  or  disproved  positively  by  some 
of  the  officers  of  the  road.  It  is  no  doubt  true  that  the 
larger  portion  of  the  employees  of  the  company,  and  all  per- 
sons not  connected  with  it,  can  have  no  certain  knowledge 
of  the  ownership,  or  what  company   is   using    such   property. 

We  infer  from  the  evidence,  that  the  road  had  changed  its 
name  several  times,  or  at  any  rate  had  been  known  at  differ- 
ent times  by  several  names.  The  evidence  was  prima  facie 
sufficient  to  prove  this  fact,  that  the  company  owned  the 
property,  and  if  untrue  appellants  had  it  in  their  power  to 
disprove  it;  but  have  failed  to  do  so,  and  can  not  complain 
that  the  jury  have  found  that  issue  as  they  did.  But  when 
considered,  we  have  no  hesitation  in  saying  that  the  evi- 
dence sustains  the  finding  of  the  jury  on  that  question. 

It  is  next  urged  that  the  evidence  does  not  sustain  the 
verdict.  It  is  claimed  that  deceased  was  guilty  of  that  de- 
gree of  negligence  as  to  prevent  a  recovery.  It  is  urged  that 
he  was  standing  upon  the  track;  that  the  bell  was  ringing 
and  that  he  could  have  seen  the  approach  of  the  train  for 
two  or  three  blocks  before  it  struck  him.  Deceased  seems 
to  have  been  familiar  with  the  place  of  the  accident.  But  in 
attempting  to  cross  several  tracks  that  are  near  and  parallel 
to  each  other,  his  course  was  obstructed,  and  he  compelled 
to  stop,  until  a  passing  train,  a  few  feet  in  front  of  him,  had 
gone  by,  and  he  seems,  from  the  evidence  of  those  who  wit- 
nessed the  occurrence,  to  have  been  watching  that  train  and 
waiting  for  it  to  pass  when  struck  and  injured.  The  train 
which  struck   him,  the  evidence   shows,  was  running  at  the 
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speed  of  about  ten  miles  an  hour.  The  place  was  on  a  street 
much  traveled,  and  where,  the  proof  shows,  there  was  much 
switching  of  trains  and  some  noise  and  confusion. 

Under  such  circumstances  we  would  not  expect  a  party  to 
be  able  to  see  and  hear  every  thing  occurring  around  him  so 
well  as  if  he  had  been  crossing  but  a  single  track.  It  is  true 
that  the  place  was  such  as  to  require  of  him  more  vigilance 
than  if  there  had  been  but  one  track.  Had  he  been  crossing 
but  a  single  track,  a  glance  at  the  road  and  its  surroundings 
would  have  sufficed  to  inform  him  whether  there  was  dan- 
ger; whilst  here,  with  its  many  tracks  and  passing  engines 
and  trains,  even  the  most  careful  would  be  liable  to  omit 
some  precaution.  And  from  the  evidence  we  think  that 
deceased  might  and  perhaps  should  have  been  more  vigilant, 
and  may  have  been  guilty  of  some  negligence. 

But  on  the  question  of  comparative  negligence,  how  stands 
the  case  ?  Appellants  were,  through  their  employees,  propel- 
ling a  large,  unwieldy  and  dangerous  machine  through  the 
streets  of  a  populous  city.  The  engine-driver  and  conductor 
knew,  or  should  have  known,  that  it  would  imperil  the  lives  of 
the  citizens  to  run  the  train  there  at  the  rate  of  ten  miles  an 
hour.  It  was  less  under  control  than  it  would  have  been  at 
a  less  rate  of  speed.  When  operating  such  vast  and  danger- 
ous forces  in  great  thoroughfares,  those  having  them  in  charge 
must  be  held  to  a  high  degree  of  care.  When  thus  used 
they  must  be  required  to  so  regulate  their  speed  as  to  secure 
the  safety  of  persons  passing,  and  having  an  equal  right  to 
pass  the  streets  as  is  enjoyed  by  the  company  to  so  run  their 
trains.  It  would  appear  to  the  minds  of  all  prudent  per- 
sons that  such  a  rate  of  speed,  at  such  a  place,  is  reckless, 
and  in  total  disregard  of  human  life.  All  must  know  that  it 
is  hazardous  almost  in  the  extreme.  If  such  conduct  were 
not  attended  with  disaster,  it  would  be  a  matter  of  surprise. 

Although  these  great  organizations,  so  essential  to  our 
civilization,  are  indispensable,  their  convenience  or  interest, 
or  that  of  the  traveling  and  commercial  world,  are  not  para- 
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mount  to  the  safety  of  individuals  or  communities.  Gov- 
ernment is  instituted  to  protect  communities,  and  personal 
security  is  primary.  Any  and  all  persons  would  say  that  it 
would  be  reckless  for  an  individual  to  drive  his  horses 
through  the  thronged  streets  of  a  large  and  populous  city  at 
such  a  rate  of  speed;  and  yet  he  would  have  his  horses  under 
more  prompt  and  immediate  control  than  an  engine  and  train 
can  ever  be  brought.  The  individual  could  check  his  team 
on  a  shorter  space,  and  could  readily  turn  it  in  its  course,  and 
thus  afford  some  means  of  avoiding    injury    to  pedestrians. 

It  appears  that  the  city  ordinance  prohibits,  under  a  pen- 
alty, all  trains  running  in  the  city  at  a  greater  rate  of  speed 
than  six  miles  an  hour.  And  the  act  of  1865,  sec.  1,  p.  103, 
provides,  that  any  railroad  running  their  trains  at  a  greater 
rate  of  speed  than  is  allowed  by  such  ordinance,  shall  be 
liable  to  each  individual  sustaining  damage  done  by  such 
train  or  engine,  to  the  full  extent  of  such  damage. 

This  section  would  seem  to  be  conclusive  of  the  question 
of  liability,  unless  the  negligence  of  the  person  injured  was 
gross  or  willful.  This  section  was  designed  to  change  the 
common  law  liability  of  railroad  companies,  and  the  lan- 
guage employed  shows  the  solicitude  of  the  law-makers  for 
the  protection  of  persons  from  such  hazards  as  high  speed 
of  trains  in  such  places  must  produce. 

This  purpose  seems  to  be  more  manifest,  when  the  first  is 
compared  with  the  second  section  of  the  act.  The  latter  de- 
clares that  if  any  stock  shall  be  killed  by  trains  running  at 
the  prohibited  rate  of  speed,  the  same  shall  be  presumed  to 
have  been  done  by  the  negligence  of  the  company,  or  their 
agents.  This  only  creates  a  presumption  of  negligence,  whilst 
the  first  section  renders  the  company  absolutely  liable  for  all 
injury  done  to  persons,  when  running  at  the  prohibited  speed. 
We,  therefore,  have  no  hesitation  in  saying  that  the  evidence 
sustains  the  finding.  If  the  deceased  was  guilty  of  any 
negligence,  it  was  slight  in  comparison  with  that  of  the 
company,  as  it  strikes  us  as  being  gross.     Again,  the  verdict 
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is  sustained  by  the  act  of  1865,  as  there  is  no  doubt  that  the 
train  was  running  at  a  greater  rate  of  speed  than  was  per- 
mitted by  the  ordinance,  and  deceased  did  not  act  with  gross 
or  willful  negligence.  When  the  entire  record  is  considered, 
we  fail  to  perceive  any  error,  and  the  judgment  of  the  court 
must  be  affirmed. 

Judgment  affirmed. 


William  A.  Muller 

v. 

Mathias  Benner,  Guardian,  etc. 

1.  Guardian — right  to  sue  in  his  own  name.  A  guardian  has  authority 
to  demand  and  sue,  in  his  own  name,  for  all  personal  property  and 
demands  due  his  ward,  but  no  power  is  given  him  to  bring  suits  in 
relation  to  the  real  estate  of  his  ward.  He  can  not  maintain  ejectment  in 
his  own  name  for  his  ward's  lands. 

2.  Same — power  over  lands  of  ward.  The  only  power  a  guardian  has 
over  his  ward's  lands  is,  to  lease  the  same  upon  such  terms  and  for  such 
length  of  time  as  the  county  court  shall  approve.  He  is  not  entitled, 
nor  is  it  made  his  duty,  to  take  possession  of  the  real  estate  of  his  ward. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Mathias  Ben- 
ner, as  guardian  of  Matthew  and  Nicholas  Schent,  against 
William  A.  Muller.  The  court  below  found  for  the  plaintiff, 
and  the  defendant  appealed. 

Mr.  Thomas  Shirley,  for  the  appellant. 

Messrs.  Kunyan,  Avery,  Loomis  &  Comstock,  for  the 
appellee. 
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This  was  an  action  of  ejectment,  brought  by  the  guardian, 
in  his  own  name,  to  recover  the  possession  of  the  lands  of 
his  wards.  It  is  averred  in  the  declaration,  the  fee  of  the 
lands  is  in  the  wards,  and  that  appellee,  as  guardian,  is  enti- 
tled to  possession.  A  trial  was  had  upon  the  plea  of  not 
guilty.  The  court  found  the  defendant  guilty,  the  fee  of  the 
land  in  the  wards,  as  alleged,  the  guardian  entitled  to  pos- 
session, and  rendered  judgment  accordingly. 

The  single  question  presented  is,  whether  a  guardian,  under 
our  laws,  can  maintain  ejectment  in  his  own  name  to  recover 
possession  of  his  wards'  lands. 

A  guardian  in  socage  has  the  custody  of  the  lands  of  the 
infant,  and  for  that  reason  may  lease  it,  avow  in  his  own 
name,  and  bring  trespass  or  ejectment  in  his  own  name. 
Hughes'  Minors'  Appeal,  53  Penn.  St.  500;  2  Kent,  228; 
Holmes  v.  Seely,  17  Wend.  75. 

But  we  do  not  think  a  guardian,  under  the  provisions  of 
our  statute,  can  exercise  any  such  powers.  It  is  apprehended, 
where  a  general  guardian  has  been  appointed  under  our  laws, 
with  a  defined  statutory  control  over  the  estate  of  the  wards, 
there  can  be  no  such  relation  as  guardian  in  socage. 

Under  the  provisions  of  our  statute,  it  is  indispensable  the 
plaintiff  in  ejectment  must  have  some  estate  in  his  own  right 
in  the  lands.  It  is  provided  "no  person  shall  recover  in 
ejectment,  unless  he  has,  at  the  time  of  commencing  the  action, 
a  valid,  subsisting  interest  in  the  premises  claimed,  and  a 
right  to  recover  the  same,  or  to  recover  the  possession  thereof, 
or  of  some  share,  interest  or  portion  thereof  to  be  proved  and 
established  at  the  trial."     Rev.  Stat.  1845,  p.  205,  sec.  3. 

No  power  is  conferred  by  our  laws  upon  a  guardian  over 
the  real  estate  of  his  wards,  except  to  lease  the  same  '•'  upon 
such  terms  and  for  such  length  of  time  as  the  county  court 
shall  approve."  He  is  not  given  any  such  interest  in  the 
lands  as  a  guardian  in  socage  had  at  common  law,  and  by  no 
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express  words  is  he  given,  nor  by  any  fair  intendment  can  it 
be  held  he  is  entitled  to  the  possession. 

In  Knite  v.  Palmer,  2  Wilson,  130,  it  was  ruled  a  guardian, 
or  committee  of  a  lunatic  could  not  make  a  lease  or  bring 
ejectment  in  his  own  name.  The  case  of  Brooks  v.  Brooks,  3 
Iredell,  389,  holds  that  a  guardian  of  a  lunatic,  although  by 
statute  he  was  given  "the  same  powers  to  all  intents  and  pur- 
poses of  guardians  of  orphans/'  can  not  maintain  ejectment 
in  his  own  name  for  the  lands  of  his  ward.  The  reason  for 
the  rule  adopted  in  the  latter  case  is  found  in  the  common 
law  which  makes  it  necessary  that  the  demise  in  ejectment 
must  be  made  by  the  person  who  has  the  estate,  and  could 
enter  to  make  the  lease.  It  was,  however,  held  in  Brooks  x. 
Brooks,  that  in  North  Carolina,  a  guardian  of  infants  might 
maintain  ejectment  in  his  own  name,  but  it  was  on  the  dis- 
tinct ground  the  statute  required  the  guardian  to  take  into 
possession  the  estate  of  his  ward,  and  enacts  "that  he  may 
bring  such  actions  in  relation  thereto  as,  by  law,  a  guardian 
in  common  socage  might  do." 

Our  statute  has  not  made  it  the  duty  of  a  guardian  to  take 
possession  of  the  real  estate  of  his  ward,  nor  has  it  given  the 
right  to  bring  actions  in  relation  thereto  as  a  guardian  in 
socage  might  do  at  common  law. 

He  has  authority  to  demand  and  sue,  in  his  own  name, 
as  guardian,  for  all  personal  property  and  demands  due  the 
ward,  but  no  power  is  given  to  bring  suits  in  relation  to  real 
estate.  What  authority  has  he  to  try  the  title  to  his  wards' 
lands  in  his  own  name?  There  is  no  provision  of  law  such  a 
trial  would  be  conclusive  of  the  rights  of  the  infants.  Indeed, 
such  a  law  would  be  of  doubtful  policy. 

Fictitious  suits  might  be  brought,  and  collusively  tried, 
that  would  be  conclusive  of  the  rights  of  parties  not  before 
the  court.  The  guardian  may  appear,  prosecute  and  defend 
for  his  wards  in  all  legal  suits  and  proceedings,  but  it  must 
be  in  their  names. 
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Iii  the  absence  of  any  statutory  authority  conferring  the 
right,  we  do  not  think  appellee  can  maintain  this  action.  It 
should  have  been  brought  in  the  names  of  the  wards,  who  are 
alleged  to  be  the  owners  in  fee  of  the  lands,  by  their  guardian. 

For  the  reasons  indicated,  the  judgment   is  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Chkistopher  Kaffekty 

V. 

The  People  of  the  State  of  Illinois. 

1.  Warrant — issued  in  blank,  a  nullity.  Where  a  magistrate  signs 
warrants  in  blank,  and  delivers  the  same  to  a  police  officer  to  be  filled  up 
with  the  names  of  persons  to  be  arrested,  as  occasion  may  require,  and 
the  police  officer  fills  up  one  of  them  for  the  arrest  of  an  individual, 
without  any  charge  under  oath  being  first  made,  the  warrant  will  be  a 
nullity,  as  not  issuing  in  the  ordinary  course  of  justice  from  a  court  or 
magistrate. 

2.  Homicide — when  manslaughter,  where  the  killing  takes  place  in  resist- 
ing an  arrest.  It  is  a  general  rule  that,  when  persons  have  authority  to  ar- 
rest or  imprison,  and  while  using  the  proper  means  for  that  purpose,  are 
resisted  in  so  doing  and  killed,  it  will  be  murder  in  all  who  take  part  in 
such  resistance.  But  if  the  process  be  defective  in  the  form  of  it,  as,  if 
there  be  a  mistake  in  the  name  of  the  person  on  whom  it  is  to  be  ex- 
ecuted, or  if  the  name  of  such  person,  or  of  the  officer,  be  inserted  with- 
out authority,  or  after  the  issuing  of  the  process,  or  if  the  officer  exceed 
his  authority,  the  killing  of  the  officer  in  such  a  case,  by  the  person 
sought  to  be  arrested,  will  not  be  murder,  but  manslaughter  only. 

3.  Three  things  are  to  be  attended  to  in  matters  of  this  kind, — the 
legality  of  the  deceased's  authority,  the  legality  of  the  manner  in  which 
he  executed  it,  and  the  defendant's  knowledge  of  that  authority;  for  if  an 
officer  be  killed  in  attempting  to  execute  a  writ  or  warrant  invalid  on  the 
face  of  it,  or  if  issued  with  a  blank  in  it,  and  the  blank  is  afterwards 
filled  up  by  one  having  no  authority,  or  if  issued  with  an  insufficient 
description,  or  against  a  wrong  person,  or  out  of  the  district  in  which 
alone  it  could  lawfully  be  executed,  or  if  a  private  person  interfere  and 
act  in  a  case  where  he  has  no  authority  by  law  to  do  so,  or  if  the  defend- 
ant have  no  knowledge  of  the  officer's  business,  or  of  the   intention  with 
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which  a  private  person   interferes,  and  the  officer  or   private  person  be 
resisted  and  killed,  the  killing  will  be  manslaughter  only. 

4.  Same — evidence  as  to  the  legality  of  process  material.  Where  a  de- 
fendant, on  an  attempt  to  arrest  him  under  a  void  warrant  for  an  offense 
not  committed  in  view  of  the  officer  holding  the  process,  kills  an  assist- 
ant of  the  officer  to  prevent  being  arrested,  the  defendant  on  a  trial  for 
murder  has  the  right  to  show  in  evidence  the  fact  of  the  invalidity  of  the 
warrant,  to  enable  the  jury  to  determine  whether  the  killing  is  murder  or 
manslaughter  only.  If  the  process  is  shown  to  be  void,  this  will  reduce 
the  homicide  to  manslaughter,  unless  the  proof  shows  express  malice 
towards  the  deceased. 

Writ  of  Euror  to  the  Circuit  Court  of  Lake  county; 
the  Hon.  Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  indictment  against  Christopher  Rafferty,  for 
the  murder  of  Patrick  O'Meara,  found  by  the  grand  jury 
of  Cook  county,  and  taken,  by  change  of  venue,  to  the  cir- 
cuit court  of  Lake  county.  The  opinion  of  the  court  con- 
tains a  statement  of  the  facts  of  the  case. 

Mr.  Edward  A.  Small,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Mr.  Charles 
H.  Reed,  State's  Attorney,  for  the  People. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  plaintiff  in  error  having  been  found  guilty  upon  an 
indictment,  for  the  murder  of  one  Patrick  O'Meara,  and  sen- 
tenced to  suffer  the  penalty  of  death,  has  caused  the  evi- 
dence, together  with  the  rulings  of  the  court  and  exceptions 
taken,  to  be  preserved  in  a  bill  of  exceptions,  and  brought 
the  record  to  this  court,  for  review,  upon  writ  of  error. 

Various  errors  have  been  assigned,  among  which  is  the 
exclusion  of  proper  evidence,  and  overruling  his  motion  for 
a  new  trial.  We  propose  to  consider  but  one  question  pre- 
sented, and  that  is  one  vitally  affecting  the  merits  of  the 
case,  and  which  we  can  not   disregard  without  overriding  a 
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plain  and  well  settled  rule  of  law,  based  upon  a  foundation 
no  less  solid  than  the  natural  rights  of  personal  liberty  and 
security — rights  held  sacred  by  the  common  law  and  recog- 
nized and  protected  by  constitutional  enactments. 

The  record  contains  evidence  tending  to  show  that  the 
homicide  was  committed  by  the  prisoner  in  resisting  the 
deceased,  who  was  a  policeman  of  the  city  of  Chicago,  whilst 
engaged  in  connection  with  another  policeman,  whom  he  was 
aiding,  in  the  act  of  committing  an  illegal  and  wholly  un- 
justifiable invasion  of  plaintiff's  liberty,  by  attempting  to 
seize  his  person  and  take  him  off  to  prison,  without  any 
authority  in  law  so  to  do.  The  circumstances,  which  the 
evidence  tends  to  prove,  were  briefly  these  :  At  a  little  after 
midnight  of  the  night  of  the  4th,  and  in  the  early  morning 
of  the  5th  of  August,  1872,  the  prisoner  was  sitting  quietly 
and  peaceably  by  a  table  in  a  saloon,  when  O'Meara,  the 
deceased,  and  another  policeman  of  the  name  of  Scanlan, 
came  in.  O'Meara  immediately  pointed  the  prisoner  out  to 
Scanlan.  The  prisoner  upon  seeing  O'Meara  addressed  him 
in  a  friendly  manner,  asking  him  to  take  something  to  drink, 
or  a  cigar,  which  was  declined.  Scanlan  then  went  directly 
up  to  the  prisoner,  tapped  him  on  the  shoulder,  and  told  him 
he  had  a  warrant  for  him.  The  prisoner  demanded  the  read- 
ing of  the  warrant,  which  was  done,  and  the  prisoner  appa- 
rently submitted  to  the  arrest ;  but  immediately  threatened 
to  shoot  the  first  man  who  should  lay  a  hand  upon  him. 
O'Meara,  who  came  with  a  slung  shot  hung  to  his  wrist,  sta- 
tioned himself  at  the  outer  door  to  prevent  prisoner's  escape, 
while  Scanlan  kept  himself  in  position  to  guard  a  back  door. 
All  this  occurred  in  a  brief  space  of  time  ;  and  while  O'Meara, 
with  a  slung  shot  suspended  from  his  wrist,  was  thus  guard- 
ing the  door  which  led  into  the  street,  the  prisoner  shot  him 
with  a  pistol,  inflicting  a  mortal  wound.  There  is  not  the 
slightest  pretense  in  the  case  that  the  prisoner  had  been  ac- 
cused or  suspected  of  having  committed  any  felony,  or  that 
he,  at  the  time,  was  in  the  act  of  committing  a  misdemeanor 
8— 69th  III. 
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or  even  any  violation  of  a  city  ordinance.  The  facts  appear- 
ing, from  the  tendency  of  the  evidence,  are  that  the  homi- 
cide was  committed  while  the  deceased  was  assisting  in  the 
arrest  of  the  prisoner  under  the  circumstances  stated.  No 
attempt  was  made  by  the  State's  Attorney,  on  the  trial,  to 
show  that  the  prisoner  had  been  charged  with  the  commis- 
sion of  any  felony,  or  to  prove  that  either  of  the  policemen 
in  question  had  in  their  possession,  at  the  time,  any  lawful 
writ  or  warrant  authorizing  the  prisoner's  arrest.  But  the 
counsel  for  the  prisoner  caused  to  be  produced  and  identified, 
the  supposed  warrant,  which  the  policemen  had,  and  upon 
which  the  arrest  was  made,  and  established,  by  undisputed 
evidence,  that  Police  Sergeant  Hood  had  in  his  drawer  a 
number  of  blank  summonses  and  warrants,  which  had  been 
signed  by  police  magistrate  Banyon,  and  which  the  sergeant 
had  been  accustomed  to  fill  up  in  the  absence  of  the  magis- 
trate, and  use,  from  time  to  time,  as  exigences  might  require. 
That  from  these  blanks  he,  on  Sunday,  August  4,  1872,  filled 
up  the  one  in  question,  putting  the  prisoner's  name  into  it,  in 
the  absence  of  the  magistrate  ;  and  to  avoid  the  appearance 
of  having  been  issued  on  Sunday,  it  Avas  dated  the  5th  of 
August.  This  paper  was  delivered  to  Scanlan,  and  he  and 
O'Meara  proceeded,  as  the  evidence  clearly  shows,  to 'hunt 
for  the  prisoner  all  that  Sunday  night  with  the  intention  of 
arresting  him  on  that  pretended  process,  as  soon  as  midnight 
was  passed,  if  they  could  find  him.  When  the  supposed  war- 
rant was  introduced  in  evidence,  and  the  testimony  showing 
how  it  was  brought  into  existence  was  given,  the  court,  upon 
the  motion  of  the  State's  Attorney,  excluded  the  warrant  and 
all  evidence  relating  to  it,  from  the  jury,  as  incompetent;  to 
which  the  prisoner's  counsel  excepted. 

The  supposed  warrant,  as  filled  out  by  the  sergeant,  was 
directed  to  any  constable  or  policeman  of  the  city  of  Chicago, 
commanding  them  to  take  the  body  of  Christopher  Rafferty 
and  bring  him  forthwith  before  the  magistrate,  unless  special 
bail  should   be  entered ;  and  if  such   bail  should  be  entered, 
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then  to  command  Rafferty  to  appear  before  such  magistrate 
at  eight  o'clock  a.  m.,  on  the  10th  day  of  August,  1872,  at 
his  office,  etc.,  "to  answer  the  complaint  of  the  city  of  Chi- 
cago in  a  plea  of  debt  for  a  failure  to  pay  said  city  a  certain 
demand,  not  exceeding  one  hundred  dollars,  for  a  violation 
of  an  ordinance  of  said  city  entitled  'an  ordinance  for  revis- 
ing and  consolidating  the  general  ordinances  of  the  city  of 
Chicago/  passed  October  23,  1865,  to- wit  :  for  committing 
a  breach  of  the  peace,  and  making  an  improper  noise  and  dis- 
turbance in  said  city,  or  for  using  threatening  or  abusive  language 
towards  another  person,  tending  to  a  breach  of  the  peace,  in 
violation  of  section  29  of  chapter  25  of  said  ordinances,  and 
hereof  make  due  return  as  the  law  directs.  Given  under  my 
hand  and  seal  this  5th  day  of  August,  1872. 

A.  H.  Banyon, 

[seal]  Justice  of  the  Peace." 

The  sixth  section  of  chapter  eleven  of  the  charter  of  Chi- 
cago (Gary's  Laws,  p.  114)  declares  as  follows:'  "In  all 
prosecutions  for  any  violation  of  any  ordinance,  by-law,  police 
or  other  regulation,  the  first  process  shall  be  a  summons, 
unless  oath  or  affirmation  be  made  for  a  warrant,  as  in  other 
cases."  And  by  section  1  of  chapter  33  of  ordinances  (Gary's 
Laws  306)  it  is  provided  that  the  several  members  of  the 
police  force  ashall  have  power  to  arrest  all  persons  in  the  city 
found  in  the  act  of  violating  any  law  or  ordinance,  or  aiding 
and  abetting  in  any  such  violation." 

It  is  clear,  beyond  doubt,  that  there  was  not  the  slightest 
authority  in  Scanlan  and  the  deceased  to  arrest  the  prisoner, 
unless  it  can  be  found  in  the  supposed  writ  or  warrant,  which 
the  court  excluded.  And  it  can  not  be  denied  that  the  legal- 
ity of  the  arrest  of  the  prisoner  was  a  material  question  in 
determining  the  character  of  the  homicide;  for  it  is  a  well 
established  rule,  that  where  persons  have  authority  to  arrest 
and  are  resisted  and  killed  in  the  proper  exercise  of  such 
authority,  the  homicide  is  murder  in  all  who  take  part  in  such 
resistance.     And  on  the  other  hand,  it  is  equally  well  settled, 
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that  where  the  arrest  is  illegal,  the  offense  is  reduced  to  man- 
slaughter.    Foster,  270 ;  Hale's  P.  C.  465. 

If,  therefore,  it  be  conceded  that  the  warrant  was  legal, 
then,  inasmuch  as  the  policemen  had  no  authority  to  arrest 
the  prisoner  without  it,  the  production  of  the  warrant  in 
evidence  was  necessary  in  order  to  a  conviction  for  murder. 
But  if  it  was, to  all  intents  and  purposes,  illegal  and  void,  then 
the  supposed  warrant,  and  the  testimony  showing  its  nullity, 
were  competent  and  proper  for  the  accused,  in  order  to  show 
that  the  character  of  the  homicide  was  manslaughter  and  not 
murder. 

We  have  seen,  that,  by  the  express  provisions  of  the  char- 
ter of  Chicago,  no  process  of  the  kind  in  question  could  have 
been  lawfully  issued  by  the  magistrate  himself,  without  an 
oath  or  affirmation  mad^  for  the  warrant  as  in  other  cases  ; 
and  yet,  we  find  blanks,  signed  by  the  magistrate,  put  into 
the  hands  of  a  sergeant  6f  police,  filled  out  by  him  and  used 
as  legal  process  with  which  to  arrest  the  citizens  of  the  State, 
with  full  knowledge,  as  we  must  presume,  on  the  part  of  the 
magistrate  and  sergeant,  that  they  were  so  put  into  use,  with- 
out the  required  oath,  and  in  violation  of  law.  Such  con- 
duct is  reprehensible  in  the  highest  degree,  and  it  is  a  matter 
of  no  astonishment  that  such  tragical  results  followed.  But 
when  so  filled  out,  the  paper  was  an  absolute  nullity.  It  did 
not  issue  in  the  ordinary  course  of  justice,  from  a  court  or 
magistrate.  It  did  not  issue  from  the  magistrate  at  all  ;  be- 
cause, when  it  went  from  his  control,  it  contained  no  author- 
ity, express  or  implied,  to  arrest  and  imprison  Rafferty  or 
any  body  else. 

The  law  on  this  subject  is  clear  and  explicit :  "But  if  the 
process  be  defective  in  the  frame  of  it,  as,  if  there  be  a  mis- 
take in  the  name  of  the  person  on  whom  it  is  to  be  executed, 
or  if  the  name  of  such  person  or  of  the  officer  be  inserted 
without  authority,  or  after  the  issuing  of  the  process,  or  if  the 
officer  exceed  his  authority — the  killing  of  the  officer  in  such 
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case  by  the  party  would  be  manslaughter  only."  2  Arch- 
bold's  O.  Pp.  and  PL  242. 

"It  is  a  general  rule  that,  when  persons  have  authority  to 
arrest  or  imprison,  and,  using  the  proper  means  for  that  pur- 
pose, are  resisted  in  so  doing  and  killed,  it  will  be  murder  in 
all  who  take  part  in  such  resistance."  Foster,  270.  But 
three  things  are  to  be  attended  to  in  matters  of  this  kind  : 
the  legality  of  the  deceased's  authority,  the  legality  of  the 
manner  in  which  he  executed  it,  and  the  defendant's  knowl- 
edge of  that  authority;  for  if  an  officer  be  killed  in  attempt- 
ing to  execute  a  writ  or  warrant  invalid  on  the  face  of  it,  or 
if  issued  with  a  blank  in  it.  and  the  blank  afterwards  filled  up; 
or  if  issued  with  an  insufficient  description  of  the  defendant, 
or  against  a  wrong  person,  or  out  of  the  district  in  which 
alone  it  could  be  lawfully  executed  ;  or  if  a  private  person 
interfere  and  act  in  a  case  where  he  has  no  authority  by  law 
to  do  so  ;  or  if  the  defendant  have  no  knowledge  of  the  offi- 
cer's business,  or  of  the  intention  with  which  a  private  per- 
son interferes,  and  the  officer  or  private  person  be  resisted  or 
killed,  the  killing  will  be  manslaughter  only."  1  Hale's  P. 
C.  465.  See  also  Housin  v.  Barrow,  6  Durnf.  and  East  E,.  122  ; 
Rex  v.  Hood,  1  Moody  C.  C.  81,  1  East  P.  C.  110,  111. 

Roscoe,  in  his  work  on  Criminal  Evidence,  698,  says:  "If 
the  process  be  defective  in  the  frame  of  it,  as,  if  there  be  a 
mistake  in  the  name  or  addition  of  the  party,  or  if  the  name 
of  a  party,  or  of  the  officer,  be  inserted  without  authority  and 
after  the  issuing  of  theproeess,  and  the  officer,  in  attempting  to 
execute  it,  be  killed,  this  is  only  manslaughter  in  the  party 
whose  liberty  is  invaded." 

Such,  undoubtedly,  is  the  law,  and  the  evidence  excluded 
would  bring  the  prisoner's  case  fully  within  it.  His  name 
was  inserted  in  the  warrant  by  the  sergeant  of  police,  after  it 
had  been  delivered  to  him  by  the  magistrate,  and  conse- 
quently without  authority.  These  facts,  if  found  by  the  jury, 
should  determine  the  character  of  the  homicide  to  be  man- 
slaughter, unless  the  proof  showed   express  malice  towards 
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the  deceased.  3  Greenleaf  Ev.  p.  106,  sec.  123  ;  Roberts  v. 
The  State,  14  Missouri  R.  138.  No  authority  has  been  cited, 
and  we  hazard  nothing  in  saying  that  none  can  be  found 
which  would  justify  the  exclusion  of  this  evidence  under  the 
circumstances  of  this  case.  The  accused  had  the  legal  right 
to  have  it  go  to  the  jury,  because  it  was  material  in  deter- 
mining the  character  of  the  homicide.  This  was  a  question 
exclusively  for  the  jury,  and  as  to  which  we  do  not  wish  to 
be  understood  as  expressing  any  opinion.  For  this  error  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  :  I  can  not  yield  my  assent  to  all  the 
reasoning  of  the  majority  of  the  court. 

It  seems  to  me  the  rule  announced  may  be  liable  to  an 
improper  construction.  An  officer  is  not  bound,  at  his  peril, 
to  judge  whether  the  writ  he  is  about  to  serve  is,  in  fact, 
legal,  or  whether  the  magistrate,  who  issued  it,  was  guilty 
of  misconduct  in  not  complying  with  all  the  provisions  of  the 
law.  It  would  be  requiring  too  much  of  him  to  so  hold. 
If  the  opinion  of  the  court  can  be  construed  into  holding  a 
contrary  doctrine,  I  do  not  concur  in  it.  The  general  rule 
is,  the  officer  may  rightfully  execute,  or  assist  in  the  execu- 
tion of  any  process,  regular  on  its  face,  without  putting  his 
life  in  jeopardy  at  the  hands  of  offenders  against  the  law. 
Any  other  rule  would  be  unreasonable. 

There  can  be  no  question,  the  law  is,  if  a  party  in  resisting 
an  unlawful  arrest  commits  a  homicide,  the  crime  will  be 
manslaughter  and  not  murder.  It  is  always,  however,  a 
question  of  fact,  to  be  found  from  the  evidence. 

In  this  view  of  the  law  it  would  have  been  proper,  no 
doubt,  for  the  court  to  have  permitted  the  jury  to  consider 
the  evidence  tendered,  however  slight  it  might  be,  on  the 
question  whether  the  homicide  was  in  fact  committed  in  re- 
sisting an  unlawful  arrest. 


1873.]  Chadwick  v.  Clapp.  119 


Statement  of  the  case. 


There  is  no  pretense  the  deceased  was,  himself,  about  to 
serve  any  process,  and  it  may  be  the  jury  will  find  that  he 
was  not  even  assisting  Scanlan  to  arrest  the  accused  when 
the  fatal  wound  was  inflicted.  If  so  the  evidence  will  be 
immaterial. 


Lot  Chadwick 

v. 
Edwin  Clapp. 

1.  Mortgage— eq uitable  lien.  Where  the  equitable  owner  of  land 
assents,  in  writing,  that  the  holder  of  the  legal  title  to  the  same  may  hold 
the  title  as  security  for  the  payment  of  money  borrowed  by  such  owner, 
of  a  third  person,  this  will  be  sufficient  to  create  an  equitable  lien  on  the 
land  for  the  benefit,  of  his  creditor. 

2.  Notice — rebutting  presumption,  of,  from  circumstances.  Where  cir- 
cumstances.are  brought  directly  home  to  the  knowledge  of  a  purchaser, 
sufficient  to  put  him  upon  inquiry,  and  thus  amount  to  notice,  he  will  be 
entitled  to  rebut  the  presumption  of  notice  which  would  otherwise  arise, 
by  showing  the  existence  of  other  and  attendant  circumstances  of  a  na- 
ture to  allay  his  suspicions,  and  lead  him  to  suppose  the  inquiry  was 
not  necessary. 

3.  Where  the  circumstances  relied  on  as  sufficient  to  charge  a  party 
with  notice,  by  requiring  him  to  make  inquiry,  may  be  equally  as  well 
referred  to  a  different  matter  or  claim,  as  to  the  one  he  is  sought  to  be 
chargeable  with  notice  of,  they  will  not  be  sufficient. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
"VV.  W.  Heaton,  Judge,  presiding. 

On  the  28th  day  of  November,  1855,  Jason  Clapp  and 
Edwin  Clapp,  being  seized  each  of  the  undivided  half  of  cer- 
tain lands  in  Lee  county,  in  this  State,  and  said  Edwin  hold- 
ing title  to  a  certain  other  paivel  of  land  in  said  county,  the 
said  Jason  executed  a  deed  to  one  Ruggles  W.  Clapp,  convey- 
ing his  said  undivided  interest,  which  deed  was  recorded   in 
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the  recorder's  office  in  said  county  ;  and  on  the  same  day  said 
Edwin  and  his  wife  also  executed  to  said  R.  W.  Clapp  a  deed, 
conveying  to  him  the  other  undivided  half  so  held  by  said 
Edwin,  together  with  the  other  land  held  by  him  alone, 
which  deed  was  filed  for  record  in  said  recorder's  office  on 
December  5,  1855. 

On  January  10,1868,  R.  W.  Clapp  and  wife,  for  the  ex- 
pressed consideration  of  one  dollar,  executed  to  Henry  Clapp 
a  quit  claim  deed  of  all  said  premises,  which  deed  was 
recorded  in  said  recorder's  office  January  30,  1868.  On 
March  1,  1869,  said  Henry  and  wife  executed  to  Lot  Chad- 
wick  a  deed,  conveying  to  him  all  said  premises,  for  the  ex- 
pressed consideration  of  $10,000,  which  deed  was  recorded 
in  said  office  March  30,  1869.  After  R.  W.  Clapp  had  filed 
for  record  the  deed  made  to  him  by  Edwin  Clapp,  and  before 
it  had  been  actually  recorded,  it  was,  by  some  person  un- 
known, abstracted  from  the  recorder's  office,  and  was  after- 
wards mutilated  by  having  lines  drawn  across  the  signatures. 

Chadwick  brought  this  bill  in  chancery  against  Edwin 
Clapp  and  his  wife,  praying  that  the  court  order  said  last 
named  deed  to  be  recorded,  or  require  the  defendants  to  make 
a  new  one. 

Edwin  Clapp  answered,  admitting  that  Jason  Clapp  and 
himself  held  the  title  to  the  lands  as  security  for  advances 
made  to  Henry,  and  were  to  deed  to  him,  or  any  one  selected 
by  him,  when  the  advances  should  be  repaid  ;  that  they  were 
repaid,  and  he  and  Jason,  at  the  request  of  Henry,  made  the 
two  deeds  to  R.  W.  Clapp,  and  setting  up  that  soon  after- 
wards, R.  W.  Clapp  returned  to  him  the  two  deeds,  saying 
that  they  had  never  been  recorded,  and  that  therefore  the 
title  still  remained  in  the  grantors,  Edwin  &  Jason,  and  that 
he,  Edwin,  was  to  hold  said  titles  to  secure  the  payment  of 
$'2600,  advanced  by  one  Ebenezer  Clapp  to  said  Henry, 
which  sum  the  latter  was  to  repay  in  two  years,  from  July  18, 
1856,  with  interest  at  ten  per  cent  ;  and  that  November  3, 
1866,    he,  the   respondent,  loaned  said   Henry    $139   on  the 
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strength  of  bis  supposed  title  to  the  lands,  which  money  was 
pavable  on  demand  with  ten  per  cent  interest ;  that  no  part 
of  said  sums  had  been  paid  except  $50  of  the  $2,600;  that,  in 
his  belief,  Chadwick  knew  of  respondent's  interest  in  the 
lands,  and  accepted  the  conveyance  of  them  from  Henry 
merely  to  defraud  respondent  and  Ebenezer  Clapp.  At  the 
same  time  Edwin  Clapp  filed  a  cross-bill,  setting  up  the  same 
matter,  and  praying  that  he  be  decreed  to  have  an  equitable 
lien  upon  the  lands  for  the  payment  of  the  $2600  and  the 
$139,  with  the  interest. 

Edwin  Clapp  is  the  son  of  Jason  Clapp,  and  they  both  re- 
sided in  Massachusetts,  where  the  latter  died  October  20, 
1869.  Ebenezer  Clapp  resided  there  at  the  time  the  suit  was 
commenced  ;  but  at  the  time  of  the  loan  of  the  $2600  to 
Henry,  he  resided  in  Lee  county  in  this  State.  Ebenezer 
was  the  brother  of  Jason,  and  the  father  of  R.  W.  and  Henry 
Clapp.  Henry's  wife  is  Chadwick's  daughter,  whom  he  mar- 
ried October  1,  1866. 

The  court  below  decreed,  under  the  cross-bill,  that  Edwin 
Clapp  had  a  lien  on  the  lands  conveyed  in  the  deed  from  said 
Edwin  to  R.  W.  Clapp,  to  secure  payment  of  $6790.66,  the 
amount  due  on  the  $2600  loan.  Chadwick  brings  the  case 
here  by  appeal,  to  reverse  the  decree. 

Messrs.  Eustace,  Barge  &  Drxox,  for  the  appellant. 

Mr.  B.  H.  Truesdelu,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  only  real  controversy  in  this  case  is,  as  to  whether 
there  was  here  any  equitable  mortgage  in  favor  of  Edwin 
Clapp,  and  if  so,  whether  Chadwick  was  a  purchaser  for  a 
valuable  consideration,  without  notice. 

We  do  not  find  it  necessary  to  consider  whether  there  was, 
in  fact,  a  deposit  of  title  deeds  as  security  for  a  loan  of  money  ; 
nor    to    decide    whether    the   well    established    doctrine     in 
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English  law,  that  the  deposit  of  title  deeds  alone,  as  such 
security,  will  create  an  equitable  lien  on  the  estate,  prevails 
in  this  State. 

We  find  in  the  letter  of  Henry  Clapp  to  Edwin  Clapp,  of 
the  date  of  October  2,  1867,  the  following:  "With  respect 
to  what  I  owe  my  father,  there  will  be  no  trouble,  for  you 
hold  in  your  name,  on  the  records  in  Dixon,  land  enough 
to  nearly  pay  double  the  amount  I  am  owing  him  ;  but  I  cnn 
not  rest  easy  until  I  have  this  matter  all  straightened  up  and 
mv  father  paid."  We  consider  that  there  was  here,  in  writ- 
ing, an  implied  assent  that  the  title  to  this  land  should  be 
held  as  security  for  the  payment  of  the  $2600  loan  by  Eben- 
ezer  Clapp  to  Henry  Clapp,  which  was  sufficient  to  create  an 
equitable  lien  on  the  land  for  the  payment. 

The  assent  being  manifested  in  writing,  avoids  the  diffi- 
culty which  may  be  supposed  to  arise  under  the  Statute  of 
Frauds,  where  there  is  but  a  mere  deposit  of  title  deeds,  or 
such  deposit  accompanied  with  a  verbal  agreement  that  the 
deeds  should  be  held  as  security. 

To  prove  that  Chadwick  had  notice  of  this  equitable  lien, 
the  defendant  seems  to  rely  upon  the  family  connection  be- 
tween Chadwick  and  Henry  Clapp — the  testimony  as  to 
understanding  in  the  neighborhood  as  to  the  reported  owner- 
ship of  the  land — that  Cephas  Clapp  acted  as  agent  of  the 
land  for  some  one  other  than  Henry  Clapp — and  what  took 
place  at  an  interview  with  the  witness  Arnold,  where  the 
claim  of  Edwin  or  Jason  Clapp  was  spoken  of. 

This  family  connection  had  existed  at  the  time  when  Chad- 
wick acquired  title,  for  a  little  over  two  years.  There  was 
nothing  in  any  associations  or  confidence  shown  to  exist  be- 
tween the  parties,  to  raise  the  presumption  that  they  had 
resulted  in  Chadwick's  acquiring  any  knowledge  as  to  Henry's 
dealing  with   his  father. 

The  neighborhood  reports  established  little  more  than  that, 
for  years  before,  it  had  been  the  understanding  through  the 


1873.]  Chadwick  v.  Clapp.  123 

Opinion  of  the  Court. 

community  that  the  title  to  the  property  was  in  "some  Clapp 
East." 

This  was  true  as  to  the  legal  title,  and  Henry  testifies  that 
he  had  an  object  in  letting  such  an  understanding  prevail,  on 
account  of  his  indebtedness.  The  proof  shows  that  he  had 
failed  in  business  at  the  east,  and  was  embarrassed  with  debt. 
He  had  been  the  equitable  owner  of  the  lands  ever  since  their 
purchase  from  the  United  States  some  years  prior  to  1855, 
and  had  continuously  from  that  time  resided  on  the  land, 
some  one  else  holding  the  legal  title. 

To  counterbalance  any  such  neighborhood  reports,  and 
exonerate  the  conduct  of  Chadwick  from  the  imputation  of 
fraud  in  acquiring  the  title,  are  the  following  facts:  Years 
before,  that  legal  title  had  been  transferred  to  R.  W.  Clapp. 
The  deeds  had  been  filed  for  record,  and  one  of  them  recorded. 
About  the  time  they  were  filed  for  record,  R.  W.  Clapp  exe- 
cuted a  mortgage  of  the  land  to  one  McLean,  to  secure  the 
payment  of  $6000  for  a  stock  of  goods  purchased  for  Henry 
Clapp.  Mr.  Ives,  an  attorney,  drew  the  mortgage,  and  there 
was  exhibited  to  him  at  the  time  an  abstract  of  the  title, 
signed  by  the  recorder.  We  must  suppose,  from  the  fact  of 
Mr.  Ives  accepting  the  mortgage,  that  the  abstract  showed  a 
good  title  of  record  in  R,  W.  Clapp.  This  abstract  had  been 
exhibited  to  Chadwick  previous  to  his  purchase  ;  and  some 
fourteen  months  before  the  purchase,  R.  W.  Clapp  and  wife 
had  executed  to  Henry  Clapp  a  deed  of  the  property,  describ- 
ing themselves  in  the  deed  as  of  the  city  and  State  of  New 
York. 

These  were  circumstances  to  allay  any  suspicion  which 
might  have  been  excited  by  such  neighborhood  report,  and 
good  faith  would  not  seem  to  have  required  that  Chadwick 
should  seek  out  any  other  persons  of  the  name  of  Clapp,  who 
might  be  found  at  the  east,  and  inquire  whether  they  had  any 
interest  in  the  land. 

The  note  for  the  $2600  borrowed  of  Ebenezer  Clapp  was 
executed    to  Jason  Clapp  and  Edwin  Clapp,  on  account,  as 
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alleged,  of  Ebenezer's  incapacity  to  transact  business.  In 
I860,  Jason  Clapp  and  Edwin  Clapp,  by  letter  to  Henry 
Clapp,  informed  him  that  they  had  decided  to  appoint  Cephas 
Clapp  their  agent  of  their  affairs  in  Lee  county,  and  referring 
Henry  to  Cephas  to  make  any  arrangement  for  occupying  the 
land. 

Afterwards,  Cephas,  to  some  extent,  performed  acts  of 
agency  and  supervision  of  the  property;  but  we  find  nothing 
in  the  proof  sufficient  to  bring  home  to  Chadwick  the  knowl- 
edge that  Cephas  was  acting  as  the  agent  of  Jason  and  Ed- 
win, especially  at  the  time  of  the  purchase;  as  it  may  be 
inferred,  from  Cephas'  testimony,  that  he  had  ceased  to  act  as 
such  agent  before  that  time — he  testifying  that  he  commenced 
so  acting  in  1860,  and  acted  to  1868,  which,  the  beginning 
of  the  year  1868,  would  be  fourteen  months  before  Chad- 
wick's  purchase. 

The  witness  Arnold,  was  the  agent  or  owner  of  the  McLean 
mortgage  before  spoken  of,  which  had  never  been  satisfied 
of  record,  though  claimed  to  have  been  paid.  At  an  inter- 
view which  was  had  between  Arnold  and  Henry  Clapp,  in 
the  presence  of  Chadwick,  in  reference  to  the  adjustment  of 
that  mortgage,  Arnold  testifies  that  mention  was  made  of  the 
Edwin  Clapp  or  Jason  Clapp  claim,  and  Chadwick  remarked 
that  he  did  not  care  anything  about  that  claim;  that  he  did 
not  consider  it  worth  any  thing  ;  and  this  is  relied  on  as 
actual  notice. 

But  the  mention  of  that  claim  was  general,  without  its 
being  in  any  manner  particularized  what  it  was;  and  as  Ed- 
win had  a  good  claim  of  title,  as  appeared  of  record,  to  a  por- 
tion of  the  land,  and  the  signatures  of  both  Edwin  and 
Jason  to  their  deeds  to  R.  W.  Clapp  had  been  defaced  by 
drawing  ink  lines  through  them,  Chadwick  might  have  had 
reference  to  Edwin's  and  Jason's  claim  to  the  land  arising 
from  these  circumstances.  On  this  occasion  Arnold  exhib- 
ited the    abstract  of  title    which    he   had  in  his  possession, 
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before  referred  to  as  shown  to  Ives,  when  he  drew  the 
McLean  mortgage. 

In  view  of  the  whole  evidence  upon  the  subject,  we  regard 
it  as  of  a  nature  too  vague  and  indefinite  to  affect  Chadwick 
with  notice  of  this  equitable  lien  upon  the  land.  There  had 
been  no  information  of  it  communicated  to  him  sufficiently 
definite  to  enable  him  to  ascertain  whether  it  was  authentic. 
We  do  not  perceive  that  such  circumstances  were  brought  to 
his  knowledge  that  were  sufficient  to  put  him  on  inquiry,  or 
that,  in  view  of  them,  his  conduct  was  tainted  with  fraud  in 
taking  the  title.  In  the  editor's  note  to  the  case  of  Le  Neve  v. 
Le  Neve,  on  pages  156,  157,  vol.  2,  pt.  1,  Leading  Cases  in 
Equity,  where  this  subject  of  notice  is  fully  treated,  it  is 
said:  "Where  circumstances  are  brought  directly  home  to 
the  knowledge  of  the  purchaser,  which  would  have  been  suffi- 
cient in  themselves  to  put  him  on  inquiry,  and  thus  amount 
to  notice,  he  will  be  entitled  to  rebut  the  presumption  of 
notice,  which  would  otherwise  arise,  by  showing  the  existence 
of  other  and  attendant  circumstances  of  a  nature  to  allay  his 
suspicions,  and  lead  him  to  suppose  the  inquiry  was  not 
necessary." 

Whatever  presumption  of  notice  might  be  thought  to  arise 
from  the  circumstances  in  evidence,  we  would  regard  it  as 
having  been  sufficiently  rebutted  in  the  manner  above  named. 

With  regard  to  Chadwick  being  a  purchaser  for  a  valuable 
consideration,  Chadwick  and  Henry  Clapp  testify  that  the 
entire  consideration,  the  sum  of  $10,000,  was  paid  by  Chad- 
wick to  Clapp,  and  the  details  as  to  how  and  when  it  was 
paid  are  fully  given  ;  that  $2150  were  paid  in  Lee  county 
bonds  and  money,  some  $1100  in  satisfaction  of  judgments 
which  were  liens  upon  the  land,  and  other  sums  for  back 
taxes,  and  debts  of  Henry  Clapp,  making  in  all  about  $4000 
actually  paid  ;  that  the  residue  of  the  consideration,  some 
$6000,  was  paid  by  the  surrender  of  notes,  made  by  Henry, 
and  past  due,  which  he  had  given  to  Chadwick  for  moneys 
advanced  by  the  latter  at  different  times.     Mr.  Bodine,  the 
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justice  of  the  peace  who  drew  the  deed  to  Chadwick,  and 
was  present  at  its  execution,  gives  corroborative  testimony  as 
to  the  payment  of  the  $2150  in  bonds  and  money.  Chad- 
wick appears  to  have  been  a  man  of  means,  and  of  sufficient 
ability  to  have,  from  time  to  time,  advanced  the  money 
claimed  to  have  been  represented    by   the   promissory  notes. 

There  is  nothing  to  bear  against  this  testimony  except  sur- 
mises and  suspicions  as  to  the  good  faith  of  the  notes,  and 
the  parting  with  the  ownership  in  the  bonds  and  money  paid 
at  the  time. 

This  distrust  of  the  testimony  arises  from  the  proof  that 
Henry  Clapp  was  deemed  in  the  neighborhood  to  be  of  doubt- 
ful pecuniary  responsibility ;  that  his  habits  were  not  good, 
and  his  refusal  to  disclose  as  to  the  disposition  which  he  had 
made  of  the  bonds,  and  of  the  money  for  which  the  notes 
had  been  given. 

We  can  well  see  that  Chadwick  might  have  furnished 
money  to  his  daughter's  husband,  and  without  security,  when 
but  for  such  relation,  he  would  not  have  done  so.  Henry 
Clapp's  reticence  as  to  the  disposition  made  of  the  money, 
may  be  accounted  for  by  the  fact  of  the  existence  of  his  old 
pecuniary  embarrassments. 

Chadwick  testifies  that  the  money  was  advanced  from  time 
to  time,  to  be  used  in  the  purchase  of  lands  in  the  newer  and 
more  western  States.  And  because  of  the  reason  above  sug- 
gested, Henry  Clapp  may  have  been  disinclined  to  tell  where 
his  investments  were. 

"We  regard  Chadwick  as  appearing,  from  the  evidence,  to 
be  a  purchaser  for  a  valuable  consideration. 

Some  stress  is  laid  upon  inadequacy  of  consideration,  as 
affording  a  presumption  of  fraud  in  the  purchase.  The 
value  of  the  land  was  variously  estimated  by  witnesses  at 
from  $25  to  $45  per  acre.  The  price  paid  was  about  $20  per 
acre.  It  was  a  cash  purchase.  The  title  was  embarrassed  by 
a  mortgage  in  favor  of  McLean,  made  by  R.  W.  Clapp  in 
1855,  for  some  $6000. 
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It  is  true,  that  it  was  claimed  to  be  satisfied,  but  it  re- 
mained unsatisfied  upon  the  record,  and  the  Avitness  Arnold, 
who  claimed  to  represent  the  mortgage,  was,  at  a  time  before 
the  purchase,  trying  to  effect  a  compromise  of  the  mortgage 
with  Henry  Clapp.  The  mortgage  was  a  cloud  upon  the 
title,  and  may,  to   some    extent,  have   depreciated   its   value. 

We  can  not  regard  the  alleged  inadequacy  of  price  as  mark- 
ing the  transaction  with  bad  faith. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


Claea  D.  Caeeoll  et  al. 

v. 

Heistey  H.  Foesyth. 

1.  Limitations — new  promise  to  take  case  out  of  the  bar.  To  remove 
the  bar  of  the  Statute  of  Limitations,  it  is  incumbent  on  the  plaintiff  to 
prove  an  express  promise  to  pay  the  money,  or  a  conditional  promise 
with  a  performance  of  the  condition,  or  an  unqualified  admission  that 
the  debt  is  due  and  unpaid,  nothing  being  said  or  done  at  the  time  rebut- 
ting the  presumption  of  a  promise  to  pay.  It  must  be  of  such  a  character 
as  to  clearly  show  a  recognition  of  the  debt,  and  an  intention  to  pay  it. 

2.  Same — promise  to  pay  by  implication.  If  there  be  no  express  prom- 
ise, but  a  promise  is  to  be  raised  by  implication  of  law  from  the  acknowl- 
edgment of  the  party,  the  acknowledgment  must  contain  an  unqualified 
and  direct  admission  of  a  previous  subsisting  debt  which  the  party  is 
liable  and  willing  to  pay.  If  there  be  accompanying  circumstances 
which,  repel  the  presumption  of  a  promise  or  intention  to  pay,  or  if  the 
expression  be  equivocal,  vague  and  indeterminate,  leading  to  no  certain 
conclusion,  but  at  best  to  probable  inference,  which  may  affect  different 
minds  in  different  ways,  they  can  not  go  to  the  jury  as  evidence  of  a  new 
promise,  to  revive  the  cause  of  action. 

3.  Where  the  promise  relied  on  to  remove  the  statutory  bar  was  not 
made  to  the  person  claiming  an  indebtedness  to  him,  but  to  one  from 
whom  he  had  borrowed  mono}',  to  repay  him  such  loan,  and  contained 
no  acknowledgment  of  any  indebtedness,  and  the  promise  was  not  shown 
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to  have  been  made  in  pursuance  of  an  agreement  between  the  debtor  and 
the  creditor,  or  for  the  express  purpose  of  paying  what  the  defendant 
owed  the  plaintiff,  and  it  could  be  as  readily  presumed  that  the  promise 
wras  intended  as  a  gratuity  or  as  a  loan,  as  that  it  was  intended  as  a  pay- 
ment, it  was  held  insufficient  to  take  the  case  out  of  the  statutory  bar. 

4.  Same — promise  to  a  stranger  not  sufficient.  An  express  acknowledg- 
ment of  indebtedness  made  by  a  debtor  to  one  not  an  agent  of  the  cred- 
itor, and  who  is  in  no  way  interested  in  the  debt,  and  of  an  intention  to 
pay  it,  will  not  be  sufficient  to  take  the  case  out  of  the  operation  of  the 
Statute  of  Limitations. 

5.  Same — promise  inferred  from  payment.  Where  a  debtor  pays  a  cer- 
tain sum  to  another  for  his  creditor,  with  the  understanding  that  it  shall 
be  treated  as  a  payment  on  his  debt,  this  will  be  sufficient  to  revive  the 
cause  of  action  barred  \>y  the  statute.  In  such  a  case  it  must  be  shown 
that  the  money  was  intended  as  a  payment  on  the  party's  own  indebted, 
ness.  If  it  be  left  in  doubt  whether  such  was  the  fact  it  will  not  be 
sufficient. 

6.  Same — mere  giving  credit  of  payment  not  sufficient.  Where  one  has 
an  account  against  another,  the  whole  or  a  part  of  which  is  barred  by  the 
Statute  of  Limitations,  he  can  not  take  it  out  of  the  statute  by  merely 
entering  a  credit.  The  credit,  to  have  that  effect,  must  be  authorized  and 
proved  to  have  been  intended  as  a  payment  on  the  account. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  a  claim  filed  by  the  appellee,  against  the  estate 
of  Charles  Carroll,  deceased,  for  a  balance  claimed  to  be  due 
the  appellee  on  account  for  services.  The  opinion  of  the 
court  states  the  material  points  and  facts. 

Mr.  Obadiah  Jackson,  for  the  appellants. 

Mr.  Julius  Starr,  and  Mr.  D.  J.  Schuyler,  for  the 
appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

We  propose  only  to  consider  the  question  whether,  under 
the  evidence,  the  Statute  of  Limitations  is  a  defense  to  appel- 
lee's claim,  or  any  portion  of  it.     His  claim  is  for  services  as 
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superintendent  and  bookkeeper,  rendered  the  intestate,  in 
a  distillery  in  Peoria,  from  1860,  until  July  1,  1864,  There 
is  no  question  but  that  more  than  five  years  had  elapsed 
after  the  claim  was  due,  before  the  commencement  of  the 
suit,  but  appellee  relies  upon  a  payment  and  subsequent 
promise  within  five  years.  The  evidence  relied  upon  to 
establish  the  subsequent  promise  and  payment,  is  that  of 
Robert  M.  Cox,  the  brother-in-law  of  appellee,  and  the  fol- 
lowing is  the  only  portion  of  it  which  relates  to  these  ques- 
tions : 

"  Carroll  came  to  me  once,  and  asked  me  how  much  money 
I  loaned  Forsyth,  and  I  told  him  $3500;  and  he  told  me  not 
to  ask  Forsyth  for  the  money,  that  he  would  pay  it  to  me  in 
a  short  time;  that  was  in  the  fall  of  1864;  it  was  after  the 
business  had  been  wound  up.  I  can  not  say  when  they  wound 
their  business  up,  but  I  had  stopped  my  distillery  at  that 
time.  I  do  not  know  exactly  when  they  did  stop  their  distil- 
lery. 

At  several  different  times  after  that,  he  had  promised  to  pay 
me  the  money  from  one  time  to  another;  one  time  that  I  am 
positive  of  was  in  1866,  in  March,  I  believe.  I  went  to  Car- 
roll and  told  him  that  I  needed  the  money,  and  wanted  to 
know  if  he  could  let  me  have  some  ;  that  was  in  Peoria  I  met 
him  at  that  time,  and  I  told  him  I  was  going  away,  next  day, 
to  Kewanee,  and  he  promised  me  that  he  would  raise  some 
money  and  give  it  to  Forsyth,  or  send  it  to  me.  In  a  few 
days  after  that  I  received  $500. 

I  guess  I  have  had  conversations  a  dozen  different  times 
after  that,  here  in  Chicago  as  well.  I  came  here  at  different 
times  to  see  him,  and  to  see  if  I  could  get  the  money  from 
him. 

I  think  the  last  conversation  was  at  the  Board  of  Trade  in 
Chicago,  and  it  was  either  in  the  fall  of  1869  or  1870,  I  am 
not  positive  which,  and  that  he  told  me  he  had  a  large  deal 
in  wheat  and  pork,  and  just  as  soon  as  he  wound  up  that  deal 
he  would  pay  me. 

9— 69th  III. 
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Mr.  Carroll  told  me  that  he  had — just  as  I  stated  before — 
that  lie  had  considerable  money  invested  in  pork  and  wheat, 
and  just  as  soon  as  he  got  that  deal  settled  up  he  would  settle 
and  pay  me  the  balance. 

The  only  time  that  I  remember  of  him  promising  to  pay 
interest,  was  the  first  time  he  came  to  me  and  told  me  not  to 
ask  Forsyth  for  money,  that  he  would  pay  me,  and  would  pay 
me  interest  on  the  money  ;  I  do  not  think  there  was  any  rate 
of  interest  mentioned. 

Q.  Now  then,  Mr.  Cox,  I  will  ask  you,  sir,  how  Mr.  Car- 
roll came  to  make  this  promise  to  you;  what  was  the  basis 
of  this  promise? 

A.  Well,  I  do  not  know;  I  had  nothing  to  do  with  Car- 
roll; he  came  to  me  himself  and  told  me  that  he  owed  For- 
syth this  money,  and  that  he  told  him — I  think  it  was  before 
he  went  to  Washington — that  he  had  told  Forsyth  to  pay  me, 
I  suppose,  and  draw  the  money  out  of  the  business,  and  when 
Forsyth  came  for  the  money,  he  told  me  Carroll  was  in 
Washington. 

Q.      What  was  the  amount  he  agreed  to  pay? 

A.     $3500. 

Q.  That  is  the  amount  that  he  said  he  owed  Forsyth  at 
that  time? 

A.     He  didn't  state  to  me  he  owed  him  any  amount. 

Q.  Was  it  stated  then,  generally,  that  he  was  indebted  to 
him  generally? 

A.  He  didn't  say  anything  about  the  exact  amount,  but 
told  me  that  he  would  pay  me  $3500  for  Henry  Forsyth — that 
Avas  the  amount  Forsyth  was  owing  me.  I  paid  $3500  to 
Peter  Spencks,  the  man  I  bought  the  house  from  ;  I  bought 
it  for  Forsyth  ;  he  said  he  was  owing  him,  but  did  not  say 
any  particular  amount." 

On  cross-examination,  he  testified  further  as  follows: 

Q.     "  How  much  of  this  $3500  has  ever  been  paid? 

A.     I  suppose  there  is  about  $2000  owing  to  me. 
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Q.  Who  paid  this  $500  that  you  speak  of — that  is,  who 
did  you  get  it  from? 

A.     It  was  sent  to  me  from  Peoria  by  Forsyth. 

Q.  Then  you  do  not  know  of  your  own  knowledge  who 
Forsyth  got  it  from? 

A.  Well,  Carroll  told  me  that  he — in  Chicago,  after  that 
time — he  asked  me  if  Mr.  Forsyth  sent  me  $500;  I  told  him 
he  did.  He  told  me  he  gave  Forsyth  $500  to  send  to  me.  I 
think  that  conversation  was  in  1866;  it  might  have  been  two 
or  three  months,  or  may  be  more,  after  I  secured  the  $500. 
I  received  the  $500  along  about  the  last  of  March — can  not 
fix  the  exact  date;  it  was  either  a  check  or  a  draft — I  am 
not  positive — it  was  one,  I  think;  think  it  was  Carroll's." 

The  law,  as  recognized  by  this  court,  is,  that  to  remove  the 
bar  of  the  Statute  of  Limitations  it  is  incumbent  on  the 
plaintiff  to  prove  an  express  promise  to  pay  the  money,  or  a 
conditional  promise  with  a  performance  of  the  condition,  or 
an  unqualified  admission  that  the  debt  is  due  and  unpaid, 
nothing  being  said  or  done  at  the  time  rebutting  the  presump- 
tion of  a  promise  to  pay — it  must  be  of  such  a  character  as 
to  clearly  show  a  recognition  of  the  debt,  and  an  intention  to 
pay  it.  Parsons  v.  Northern  Illinois  Coal  and  Iron  Co.  38  111. 
433;  Ayers  v.  Richards,  12  id.  148;  Norton  v.  Colby,  52  id. 
199. 

It  will  be  observed  that  it  does  not  appear  from  this  evi- 
dence what  amount  Carroll  owed  appellee,  or  that  the  under- 
taking to  pay  the  witness  was  for  the  purpose  of  paying  such 
indebtedness.  In  Roll  v.  Morrison,  1  Peters,  362,  Mr.  Justice 
Story  said  :  "  If  there  be  no  express  promise,  but  a  promise 
to  be  raised  by  implication  of  law,  from  the  acknowledg- 
ment of  the  party,  such  acknowledgment  ought  to  contain  an 
unqualified  and  direct  admission  of  a  previous  subsisting 
debt,  which  the  party  is  liable  and  willing  to  pay.  If  there 
be  accompanying  circumstances  which  repel  the  presumption 
of  a  promise  or  intention  to  pay,  if  the  expressions  be  equiv- 
ocal, vague  and  indeterminate,  leading  to  no  certain  conclu- 
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sion,  but  at  best  to  probable  inference,  which  may  affect 
different  minds  in  different  ways,  Ave  think  they  ought  not  to 
go  to  the  jury  as  evidence  of  a  new  promise  to  revive  the 
cause  of  action."  So  here,  the  utmost  that  can  be  claimed 
for  this  evidence  is,  that  it  raises  a  fair  presumption  that  pav- 
ment  of  a  debt  which  Carroll  owed  appellee  was  intended  bv 
his  promise  to  the  witness;  but  as  the  evidence  shows  that 
appellee  had  been  zealous  and  faithful  in  the  discharge  of  his 
duties,  was  poor  and  dissatisfied  with  the  compensation  he 
had  received,  and  the  promise  is  not  shown  to  have  been 
made  pursuant  to  an  agreement  between  him  and  Carroll, 
or  for  the  express  purpose  of  paying  what  Carroll  owed  him, 
the  presumption  might  as  readily  be  indulged  that  it  was 
intended  as  a  gratuity,  or  a  loan  to  be  repaid  at  appellee's 
convenience.  The  evidence  is  not  sufficiently  clear  to  show 
with  any  certainty  with  what  intention  the  promise  was  made. 
Nor  do  we  consider  that  the  evidence  of  Baldwin  tends  to 
strengthen  the  evidence  of  Cox  in  this  respect.  In  addition 
to  the  indefinite  and  ambiguous  character  of  the  answer  then 
made  bv  Carroll,  Baldwin  does  not  seem  to  have  been  acting 
as  the  agent  of  appellee,  or  in  any  way  interested  in  this  debt, 
and  therefore,  even  if  an  express  declaration  had  been  made 
to  him  by  Carroll,  that  he  owed  appellee  $5000,  and  intended 
to  pay  it,  it  would  not  have  been  sufficient  to  have  relieved 
the  case  from  the  bar  created  by  the  statute.  Keener  v.  Crull 
and  wife,  19  111.  190. 

If  the  evidence  showed  that  the  $500  had  been  paid,  with 
the  understanding  that  it  should  be  treated  as  a  payment  on 
the  amount  due  from  Carroll  to  appellee,  it  would  be  sufficient 
to  revive  the  cause  of  action,  but,  unfortunately,  the  proof 
fails  to  show  this.  The  only  evidence  on  behalf  of  appellee 
upon  the  subject  is,  that  the  money  was  sent  to  Cox  by  appel- 
lee;  that  Carroll  asked  the  witness  Cox  if  appellee  had  sent 
him  $500,  and  upon  the  witness  replying  in  the  affirmative, 
Carroll  added  that  he  gave  appellee  $500  to  send  to  the  wit- 
ness.    There  is  not  one  word   said   about   Carroll's  debt   to 
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appellee,  or  why  he  gave  this  money  to  appellee.  But  appel- 
lants prove  by  William  Carroll,  who  appears  to  be  a  disinter- 
ested witness,  that  the  §500  was  sent  to  appellee  as  a  gratuity. 

The  mere  fact  that  the  credit  is  given  upon  appellee's  claim, 
is,  of  itself,  of  no  significance.  It  is  not  a  case  of  mutual, 
current  or  dependent  accounts,  nor  does  the  credit  appear  to 
have  been  given  with  the  express  or  implied  consent  or 
authority  of  the  deceased.  Kimball  v.  Kimball,  16  Mich.  211. 
Where  one  has  an  account  against  another,  the  whole  or  the 
part  of  which  is  barred  by  the  Statute  of  Limitations,  he 
can  not  take  it  all  out  of  the  statute  by  merely  entering  a 
credit.  The  credit,  to  have  that  eifect,  must  be  authorized 
and  proved  to  have  been  intended  as  a  payment  on  the 
account.      Chambers  v.  Mark,  1  Casey,  296. 

We  think,  in  every  view  of  this  case,  the  judgment  of  the 
court  below  was  unauthorized.  Even  if  it  were  conceded 
that  the  promise  to  Cox  was  sufficient  to  take  the  case  out 
of  the  statute,  as  no  specific  debt  from  Carroll  to  appellee  was 
mentioned  or  referred  to,  and  there  is  no  pretense  of  a  prom- 
ise to  pay  anything  beyond  the  amount  of  appellee's  debt  to 
Cox,  Ave  are  unable  to  see  upon  what  principle  the  verdict 
below  can  be  sustained. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Jefferson  Durley 

v. 

Robert  Davis. 

Same  v.  Same. 

1.  Redemption — right  is  purely  statutory.  The  right  of  a  judgment 
creditor  to  redeem  from  a  previous  judicial  sale  is  purely  statutory,  and 
the  right  must  be  exercised  in  the  manner  required  by  the  statute,  or  it 
will  be  invalid. 
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2.  Same — of  a  less  interest  than  sold,  not  alloioed.  Where  judgment  is 
recovered  against  two  defendants,  each  of  whom  own  an  undivided  one- 
fifth  of  a  tract  of  land,  and  their  interest  is  sold  together,  being  the  undi- 
vided two-fifths,  a  judgment  creditor  of  one  of  them  has  no  right  to  redeem 
as  to  the  interest  of  his  debtor  by  paying  one-half  the  amount  for  which 
the  land  sold,  with  interest. 

Appeal  from  the  Circuit  Court  of  Putnam  county;  the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

This  was  an  application  by  Robert  Davis  for  a  rule  upon 
Jefferson  Durley,  sheriff  of  Putnam  county,  to  compel  him  to 
execute  deeds  upon  two  certificates  of  purchase.  The  opin- 
ion of  the  court  states  the  facts. 

Messrs.  Dent  &  Black,  for  the  appellant. 
Messrs.  Bangs  &  Shaw,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

Samuel  H.  Condit  and  Pierre  Condit  were  each  of  them 
seized  of  an  undivided  one-fifth  of  certain  lands  in  Putnam 
county.  Certain  judgments  were  obtained  against  them,  upon 
which  executions  were  issued,  and  levied  upon  the  undivided 
two-fiths  of  the  lands.  A  sale  was  made  January  4th,  1871, 
by  the  sheriff",  and  one  Bachmen  became  the  purchaser.  He 
subsequently  sold  his  certificate  of  purchase  to  appellee. 

After  the  sale,  Edward  F.  Pulsifer  recovered  a  judgment 
against  Samuel  H.  Condit,  and  after  the  expiration  of  twelve 
months,  the  lands  not  having  been  redeemed,  he  sued  out  an 
execution  upon  his  judgment  and  placed  it  in  the  hands  of  the 
sheriff,  and  caused  it  to  be  levied  upon  an  undivided  one-fifth 
of  the  lands  as  the  property  of  Samuel  H.  Condit,  and  paid 
over  to  the  sheriff  one-half  of  the  amount  for  which  the  undi- 
vided two-fifths  of  the  lands  had  been  sold,  with  interest  at 
ten  per  cent,  as  required  by  the  statute.  The  sheriff  issued  a 
certificate  of  redemption,  and  advertised  and  sold  the  undi- 
vided one-fifth  of  the  lands,  and  Pulsifer  became  the  pur- 
chaser, and  a  deed  was  made  to  him  by  the  sheriff. 
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Upon  the  expiration  of  fifteen  months,  appellee  applied  to 
the  sheriff  for  a  deed  for  the  undivided  two-fifths  of  the  lands. 
The  sheriff  declined  to  convey  the  undivided  one-fifth  which 
had  been  conveyed  to  Pulsifer. 

Appellee  then  applied  to  the  circuit  court  of  Putnam  county 
for  a  rule  upon  the  sheriff  to  convey,  and  the  court  granted 
the  rule  and  rendered  judgment  against  the  sheriff  for  costs, 
from  which  judgment  Jefferson  Durley,  the  sheriff,  appeals  to 
this  court. 

There  is  but  one  question  arising  upon  the  record  in  this 
case:  Can  the  undivided  interest  of  one  of  two  defendants 
in  execution  be  redeemed  from  a  sale  upon  an  execution,  by 
depositing  with  the  proper  officer  a  proportion  of  the  redemp- 
tion money  of  the  entire  tract  equal  to  such  undivided  share? 

The  answer  to  this  depends  upon  the  construction  of  our 
statute,  as  the  right  of  redemption  is  purely  statutory,  and 
that  right  must  be  exercised  in  the  manner  required  by  the 
statute,  otherwise  it  will  be  invalid.  Littler  v.  The  People,  43 
111.  190. 

The  statute  declares  that  the  judgment  creditor  shall  pay 
to  the  officer  into  whose  hands  he  shall  have  placed  his  exe- 
cution, the  amount  of  money  for  which  the  premises  may  have 
been  sold,  with  ten  per  cent  per  annum  interest  thereon  from 
the  date  of  such  sale,  for  the  use  of  the  purchaser,  upon 
the  payment  of  which  the  officer  is  authorized  to  file  a  certi- 
ficate of  the  redemption  of  the  lands  by  the  judgment  cred- 
itor. 

Section  16,  Revised  Laws  of  1845,  page  303,  provides: 
"Any  judgment  creditor  or  creditors  may  redeem  the  whole 
or  any  part  or  portion  of  the  lands  or  tenements  previously 
sold  upon  execution,  provided  such  redemption  shall  be  made 
in  the  like  distinct  quantities  or  parcels  in  which  the  same  were 
sold." 

Pulsifer,  the  judgment  creditor,  did  not  comply  with  the 
statute  in  redeeming  the  lands  sold.  He  was  required  to  pay 
'the  amount  for  which  the  lands  sold,  and  ten  per  cent  interest 
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thereon  from  the  date  of  sale.  Instead  of  doing  this,  he  paid 
only  one-half  that  amount.  This  can  not  be  regarded  as  a 
redemption,  neither  did  it  confer  any  authority  on  the  sheriff 
to  file  a  certificate  of  redemption. 

The  statute  nowhere  provides  that  a  judgment  creditor  may 
redeem  by  paying  any  less  sum  than  the  full  amount  for  which 
the  lands  sold,  and  ten  per  cent  interest  thereon  from  the  date 
of  sale.     The  language  used  is  plain  and  free  from  doubt. 

When  Bachmen  purchased  at  the  sheriff's  sale  the  lands 
levied  upon,  which  were  the  undivided  two-fifths,  he  or  his 
assignee,  upon  the  expiration  of  the  time  allowed  by  law  for 
redemption,  was  entitled  to  a  deed  for  the  lands  sold,  or  the 
full  amount  bid,  with  the  interest  thereon,  as  provided  by  the 
statute. 

It  is  insisted  that  the  case  should  be  treated  as  if  the  sheriff 
had  in  the  first  instance  sold  each  undivided  fifth  separately. 
We  can  not  so  regard  it.  Had  each  interest  been  sold  sepa- 
rately, the  purchaser  might  with  propriety  have  bid  one 
amount  for  one  fifth  and  a  different  amount  for  the  other. 

It  may  have  been  that  the  interest  of  Pierre  Condit  was 
encumbered  for  its  full  value,  and  the  bid  made  by  Bachmen 
was  predicated  solely  in  the  interest  of  Samuel  H.  Condit  in 
the  lands.  If  such  was  the  case,  it  would  be  manifestly  un- 
just to  require  him  to  take  one-half  of  the  redemption  money 
and  be  compelled  to  take  a  deed  for  the  interest  of  Pierre 
Condit,  which  was  valueless.  The  necessary  effect  of  this 
would  be,  that  Bachmen  would  lose  one-half  of  his  bid  on  the 
lands. 

The  construction  contended  for  can  not  be  sustained  with- 
out disregarding  the  statute  and  the  rights  of  the  purchaser 
acquired  under  it.  We  do  not,  however,  regard  the  question 
involved  in  this  case  as  an  open  one  in  this  State.  It  has 
been  substantially  settled  by  previous  decisions  of  this  court. 
Hawkins  v.  Vineyard  et  al.  14  111.  26;  Titsworthv.  Stout,4:9  111. 
7S;  Fischer  v.  Eslaman,  68  111.  78. 
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This  case,  and  another  one  between  the  same  parties,  in- 
volving the  same  question,  were  consolidated  and  considered 
together  as  one  case,  and  this  opinion  is  intended  for  both 
cases. 

As  we  are  satisfied  the  circuit  court  decided  the  question 
raised  correctly,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Joseph  Cookson 

v. 

Ania  Richardson  et  al. 

1.  Resulting  trust — title  acquired  as  agent.  Where  the  confidential 
agent  of  an  aged  and  illiterate  man,  having  his  principal's  monejr  to  in- 
vest, made  a  loan  of  a  portion  of  it,  taking  a  note  and  mortgage  from  the 
borrower  to  himself  instead  of  to  his  principal,  and  when  the  debt  became 
due  foreclosed  the  mortgage  and  bid  in  the  property  at  the  master's  sale, 
and  received  a  deed  therefor,  it  was  held,  that  a  resulting  trust  arose  in 
favor  of  the  principal  as  to  the  title  of  the  land  thus  acquired. 

2.  In  such  a  case,  the  transaction  is  regarded  as  a  purchase  paid  for 
by  the  cestui  que  trust,  as  the  beneficial  interest  in  the  money  belonged  to 
him,  and  the  investment,  subjecting  the  land  to  sale  under  decree  of  fore- 
closure and  purchasing  it  by  the  agent,  will  not  change  the  character  of 
the  fund  so  as  to  prevent  the  cestui  que  trust  from  claiming  the  land. 

3.  Deposition — taken  in  another  case  between  other  parties.  ,  A  deposi- 
tion taken  in  another  and  different  cause  is  not  competent  evidence,  against 
one  not  a  party  to  the  suit  in  which  it  was  taken,  to  prove  any  fact,  except 
that  it  may  be  proper  for  the  purpose  of  showing  notice  of  the  pendency 
of  the  proceeding  in  which  it  was  used. 

Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  E.  F.  Bull,  for  the  plaintiff  in  error. 

Mr.  Charles  Blanchard,  for  the  defendants  in  error. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  in  the  LaSalle  circuit  court,  to 
establish  a  trust.  The  court  refused  to  decree  as  prayed,  but 
entered  a  decree  in  favor  of  the  complainant  for  the  money 
value  of  the  land  out  of  which  it  was  claimed  the  trust  arose. 

To  reverse  this  decree  complainant  brings  the  record  here 
by  writ  of  error,  assigning  the  same  as  error. 

The  facts  stated  in  the  bill  of  complaint  are  fully  estab- 
lished by  the  proof,  and  are  so  found  by  the  decree. 

It  appears  that  plaintiff  in  error  is  an  aged  and  an  illiter- 
ate man — one  of  the  witnesses  stating  that  he  knew  him 
well ;  that  he  could  not  read  or  write,  and  had  no  educa- 
tion. 

William  C.  Richardson,  against  whose  executors  and  heirs 
the  bill  was  filed,  attended  to  complainant's  business,  and,  as 
another  witness  states,  was  his  confidential  friend.  Complain- 
ant had  money  on  hand,  and  loaned  a  portion  of  it  to  Lucien 
P.  Sanger,  through  the  agency  of  Richardson,  who  took  notes, 
and  a  mortgage  from  Sanger  on  a  tract  of  land,  in  his  own 
name,  he  telling  Sanger  at  the  time  that  the  money  belonged 
to  complainant. 

The  notes  not  being  paid,  Richardson  foreclosed  the  mort- 
gage, bought  the  land  at  the  master's  sale,  and  received  a 
deed  therefor. 

The  question  is,  on  this  state  of  facts,  did  a  trust  result  to 
complainant?  It  is  in  proof  in  this  cause  that  Richardson 
was  the  confidential  agent  of  complainant  in  the  use  of  com- 
plainant's money.  He  was  the  trustee  of  this  money,  and 
being  so,  investing  it  in  this  land  and  taking  the  title  in  his 
own  name,  the  trust  resulted  to  the  complainant  as  the  cestui 
que  trust.  Perry  on  Trusts,  sec.  127,  p.  100,  and  cases  cited 
in  note.  But  if  Richardson  is  not  to  be  regarded  as  the  trus- 
tee of  this  money,  he  was  the  agent  of  complainant  to  invest 
it.     So   investing   it,  and   taking   a  deed  to  himself,  a  trust 
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resulted  to  the  principal.  lb.  101,  citing  Follansbee  v.  Kilbreth, 
17  111.  522. 

In  such  a  case,  the  transaction  is  regarded  as  a  purchase 
paid  for  by  the  cestui  que  trust,  as  the  beneficial  interest  in  the 
money  belonged  to  him,  and  the  identity  of  the  money  does 
not  consist  in  the  specific  pieces  of  money  or  bills,  but  in  the 
general  character  of  the  fund  out  of  which  the  payment  is 
made,  and  the  fund  may  be  followed  so  long  as  its  general 
character  can  be  identified.     Ibid.  101,  and  cases  there  cited. 

Subjecting  this  land  to  sale  under  the  decree  of  foreclosure, 
and  purchasing  it  by  Richardson,  did  not  so  change  the  char- 
acter of  this  fund  as  to  prevent  complainant  from  pursuing 
it  in  the  mode  he  has  selected,  for,  if  Richardson  be  trustee 
or  agent,  it  was  the  money  of  his  principal  that  paid  for  the 
land,  he,  Richardson,  paying  nothing  more  than  the  costs  at 
the  master's  sale.  We  think  a  trust  is  established  within  the 
rule  in  Lantry  et  al.  v.  Lantry,  51  111.  458,  and  other  cases  in 
this  court  cited  by  defendants  in  error. 

We  are  of  opinion  the  facts  establish  a  resulting  trust,  and 
the  court  should  so  have  decreed. 

But  it  is  urged  by  defendants  in  error,  and  that  must  have 
been  the  ground  on  which  the  circuit  court  based  the  decree, 
that  it  was  proved  on  the  trial,  by  the  deposition  of  Lucien  P. 
Sanger,  taken  in  another  cause  in  which  this  complainant  was 
not  a  party,  to  the  introduction  of  which  complainant  ob- 
jected, that  Richardson  had  purchased  the  debt  due  by 
Sanger  to  complainant,  of  complainant,  and  should  be  respon- 
sible only  for  the  amount  of  that  debt,  which  was  twenty-five 
hundred  dollars,  and  six  per  cent  interest  thereon. 

The  evidence  to  establish  this  fact,  being  a  deposition  taken 
in  another  and  different  cause,  and  to  which  complainant  was 
not  a  party,  was  not  competent  evidence  to  establish  it.  It 
was  introduced  to  charge  plaintiff  in  error  with  notice  of  the 
pendency  of  the  proceeding  in  which  it  was  used.  For  that 
purpose  it  might  possibly  be  evidence,  but  for  no  other  pur- 
pose. 
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Holding  these  views,  the  decree  of  the  circuit  must  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

Decree  reversed. 


Seth  W.  Hardin 

v. 

Samuel  M.  W.  Gouveneur. 

1.  Limitation — under  act  of  1839 — payment  of  taxes  must  be  under  the 
color  of  title.  Where  limitation,  under  the  act  of  1839,  is  set  up  in  de- 
fense, the  true  question  in  relation  to  the  payment  of  taxes,  is,  under 
what  title  were  thejr  paid?  If  paid  under  no  claim  and  color,  or  under 
title  adverse  to  that  to  which  they  are  sought  to  be  applied,  the  payment 
is  unavailing. 

2.  Same— payment,  if  made  under  the  claim  and  color,  need  not  be  by  the 
legal  holder.  If  the  payment  of  taxes  is  made  by  the  cestui  que  trust,  the 
effect  is  the  same  as  if  made  by  the  trustee,  for  the  two  interests  united 
make  the  estate,  or  legal  and  equitable  title  to  the  land,  standing  together 
and  not  in  hostility  to  each  other.  When  paid  by  the  trustee  or  cestui  que 
trust,  the  landlord  or  the  tenant,  the  same  result  follows.  It  is  sufficient 
if  the  payment  is  made  in  subserviency  to  the  claim  and  color  relied  on. 

3.  And  it  has  been  held  that,  although  an  agent  has  paid  taxes  in  his 
own  name  instead  of  his  principal's,  it  is  sufficient,  if  the  fact  is  clearly 
and  satisfactorily  shown,  and  that  tax  receipts  thus  given  may  be  ex- 
plained by  parol  evidence. 

4.  But  where  the  color  of  title  relied  on  was  a  deed  to  A,  and  the 
defendant,  claiming  through  A,  introduced  in  evidence,  for  the  years  1852 
to  1864,  tax  receipts  showing  payments  in  the  name  of  B,  and  then  a  let- 
ter from  B,  dated  in  1859,  to  a  purchaser  from  A,  stating  that  he  inclosed 
a  deed  from  A  to  the  purchaser  for  the  land  in  that  county  upon  which 
he  had  been  paying  taxes:  Held,  that  the  letter  failed  to  show  that  the 
payment  was  made  for  A  by  B,  and  that  if  it  had  so  stated,  it  was  not 
admissible  to  prove  the  fact,  as  it  was  merely  his  unsworn  statement,  and 
was  not  a  part  of  the  res  gestce. 

5.  Same — what  is  color  of  title.  A  deed  purporting  to  convey  title  is 
color  of  title,  without  regard  to  the  good  or  bad  faith  of  the  holder.  What 
is  color  of  title,  is  a  question  of  law;  while  good  faith  is  one  of  fact,  to 
be  determined  by  the  jury. 
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6.  Same — presumption  as  to  good  faith.  According  to  the  current  of 
the  decisions  of  this  court,  color  of  title  made  in  good  faith  is  shown  by 
any  deed  or  instrument  which  purports  on  its  face  to  convey  title,  which  a 
party  is  willing  to  and  does  pay  his  money  for,  apart  from  any  fraud.  The 
deed  itself  purports  good  faith,  unless  facts  and  circumstances  attending 
its  execution  show  the  party  accepting  it  had  no  faith  or  confidence  in  it. 

7.  The  faith  of  the  holder  of  color  of  title,  whether  good  or  bad, 
depends  upon  the  purpose  with  which  he  acquired  it,  and  the  reliance 
placed  upon  it.  If  the  holder  received  it  knowing  it  to  be  worthless  or 
in  fraud  of  the  owner's  rights,  it  can  not  be  said  to  be  held  in  good  faith. 
So,  if  the  deed  discloses  facts  on  its  face  showing  it  to  have  been  illegally 
made,  or  made  in  fraud  of  the  law,  as,  where  it  appears  on  its  face  to  have 
been  made  on  a  sale  for  taxes  before  the  redemption  expired,  this  will  not 
prevent  it  from  being  color  of  title ;  it  will  destroy  the  presumption  of 
good  faith. 

8.  It  is  essential,  under  the  statute,  that  there  be  first  color  of  title  in 
the  party  setting  up  the  bar;  he  must  claim  under  it,  and  that  claim  must 
be  in  good  faith.  If  either  of  these  be  wanting,  then  possession  or  pay- 
ment of  taxes  will  not  avail.  These  things  must  concur  to  render  the 
possession  or  the  pajauent  of  taxes  effective  to  create  a  bar. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  Seth  W.  Hardin, 
originally  against  Peter  Rickey,  the  tenant  in  possession,  for 
the  recovery  of  the  south-east  quarter  section  19,  township  33 
north,  range  10  east  of  the  third  principal  meridian.  Under 
leave  of  court  the  name  of  Samuel  M.  W.  Gouveneur  was 
substituted  as  the  defendant.  A  trial  was  had  by  the  court 
without  a  jury,  who  found  the  defendant  not  guilty,  and 
rendered  judgment  accordingly.  The  plaintiff  brings  the 
case  here  by  appeal. 

Mr.  Edmund  S.  Holbrook,  for  the  appellant. 

Mr.  G.  D.  A.  Parks,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  trial  below,  plaintiff  having  introduced  prima  facia 
evidence  of  title  in  himself,  defendant  read  in  evidence  a  deed 
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executed  by  John  and  Walter  Lookwood  to  himself,  for  the 
premises  in  controversy,  dated  the  22d  of  January,  1840,  as 
color  of  title.  To  prove  payment  of  taxes  for  seven  successive 
years,  receipts  were  introduced  for  the  years  1852  to  1 864, 
purporting  to  have  been  paid  by  one  Frederick  Phillipsie. 
And  in  order  to  prove  that  appellee  paid  the  taxes,  a  letter 
was  read  in  evidence  from  Phillipsie  to  Parks,  received  by 
the  latter  in  1859.  In  the  letter,  Phillipsie  says  the  lands  in 
Will  county  on  which  he  had  been  paying  taxes  had  been 
conveyed  to  appellee  by  the  Lockwoods,  the  deed  for  which 
he  enclosed  to  Parks,  with  a  request  that  it  be  filed  for  record. 
There  seems  to  be  no  dispute  that  the  land  was  vacant  and 
unoccupied  prior  to  1862,  or  that  it  was  then  reduced  to  pos- 
session under  appellee's  claim  and  color  of  title. 

Do  these  facts  constitute  a  defense  that  may  be  invoked  as 
a  bar  to  a  recovery?  There  was  color  of  title,  and  possession 
was  taken  under  that  color,  and  the  only  thing  that  may  be 
needed  is,  the  payment  of  taxes  in  pursuance  to  the  require- 
ments of  the  statute.  In  the  case  of  Cofiekl  v.  Furry,  19  111. 
183,  it  was  held  that  the  true  question  is,  under  what  title 
were  the  taxes  paid.  If  paid  under  no  claim  and  color,  or 
under  title  adverse  to  that  to  which  they  are  sought  to  be 
applied,  the  payment  is  unavailing.  If  the  payment  is  made 
bv  the  cestui  que  trust,  the  effect  is  the  same  as  if  made  by  the 
trustee,  for  the  two  interests  united  make  the  estate,  or  legal 
and  equitable  title  to  the  land,  standing  together  and  not  in 
hostility  to  each  other.  Whether  paid  by  the  trustee  or  the 
cestui  que  trust,  the  landlord  or  the  tenant,  the  same  result 
follows.  This  construction  of  the  statute  hns  been  followed 
and  applied  without  modification  in  numerous  subsequent 
cases,  and  must  be  regarded  as  the  settled  law  of  this  court. 
The  principal  question  is,  whether  the  taxes  were  paid  in 
subserviency  to  the  claim  and  color  of  title  relied  on  as  a 
bar,  and  if  that  clearly  appears,  then  the  payment  is  sufficient. 

In  accordance  with  this  rule,  it  has  been  held  that  although 
an  agent  has  paid  in  his  own  name  instead  of  that  of  his  prin- 
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cipal,  it  is  sufficient,  if  the  fact  is  clearly  and  satisfactorily 
shown.  And  tax  receipts  thus  given  may  be  explained  by 
parol  evidence.  Band  v.  Scofield,  43  111.  168;  Efston  v. 
Kennicott,  46  111.  199.  And  such  payments  may  be  explained 
or  proved  by  parol.  Hinchman  v.  Whetstone,  23  111.  187; 
Irwin  v.  Miller,  23  111.  401  ;  Keith  v.  Mafitt,  38  111.  306;  Els- 
ton  v.  Kennicott,  46  111.  199,  and  52  111.  273.  But  whatever 
mode  may  be  adopted,  the  evidence  must  be  clear  that  they 
have  been  paid,  and  that  it  was  under  the  claim  and  color  of 
title  interposed  as  a  bar  to  the  recovery. 

The  deed  introduced  and  relied  on  as  color  of  title  was 
sufficient  as  such.  It  purported  to  convey  the  title  to  appellee. 
In  the  case  of  Dickenson  v.  Breeden,  30  111.  279,  after  review- 
ing our  previous  decisions,  we  said:  "The  current  of  the 
decisions  of  this  court  is,  that  color  of  title  made  in  good 
faith,  is  shown  by  any  deed  or  instrument  in  writing  which 
purports  on  its  face  to  convey  title,  which  a  party  is  willing 
to,  and  does,  pay  his  money  for,  apart  from  any  fraud,  and 
pays  all  the  public  taxes  assessed  upon  the  land  so  conveyed. 
The  deed  itself  purports  good  faith,  unless  facts  and  circum- 
stances attending  its  execution  show  the  party  accepting  the 
deed  had  no  faith  or  confidence  in  it."  The  question  of  what 
is  color  of  title,  is  for  the  court,  it  being  a  question  of  law. 
ShacMeford  v.  Bailey,  35  111.  387;  Blanchard  v.  Pratt,  37  III. 
243.  Good  faith  is  a  question  of  fact,  and  is  for  the  determi- 
nation of  the  jury.  Woodward  v.  Blanchard,  16  111.  424. 
And  it  is  held  to  be  the  opposite  of  fraud  or  bad  faith.  And 
it  has  been  held  that  the  deed  purporting  to  convey  title  is 
claim  and  color,  as  we  have  seen  by  the  cases  herein  referred 
to,  and  when  such  a  deed  is  produced  it  imports  good  faith 
until  the  presumption  is  overcome  by  other  circumstances. 

In  a  number  of  cases  it  has  been  inaccurately  said,  that  a 
deed  purporting  to  convey  title  is  claim  and  color  of  title, 
made  in  good  faith.  Such  a  deed  is  undoubtedly  color  of 
title,  and  having  been  received  by  the  grantee,  and  acted 
under  as  though  it  conveyed  title,  such  action  implies  claim 
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of  title.  But  color  and  claim  may  be  made  in  good  or  in 
bad  faith.  The  good  or  bad  faith  is  not  a  result  of  color  of 
claim.  The  faith,  whether  good  or  bad,  depends  upon  the 
purpose  with  which  the  deed  is  obtained,  and  the  reliance 
placed  upon  the  claim  and  the  color.  A  party  receiving 
color  of  title,  knowing  it  to  be  worthless,  or  in  fraud  of  the 
owner's  rights,  although  he  holds  the  color  and  asserts  the 
claim,  can  not  render  it  availing,  because  of  the  want  of  good 
faith.  But  when  a  person  buys  and  pays  his  money  for  color 
of  title,  pays  taxes  and  acts  with  the  property  as  persons  do 
who  are  the  owners,  the  presumption  arises,  until  rebutted, 
that  he  has  purchased  and  holds  in  good  faith. 

A  deed  which  purports  to  convey  title,  although  color, 
may  disclose  facts  on  its  face  that  destroy  the  presumption 
of  good  faith.  Such  was  the  case  of  Bowman  v.  Wettig,  39 
111.  416,  where  the  sheriff  made  a  deed  before  the  time  for  a 
redemption  expired.  It  was  there  said  that,  "The  deed  was 
made  in  fraud  of  the  law.  The  appellant  knew  when  he 
accepted  this  deed  that  he  was  not  entitled  to  it,  and  was  not 
in  a  position  to  accept  it,  and  therefore  can  not  use  it  as  color 
of  title  made  in  good  faith.  The  deed  on  its  face  informed 
him  he  was  not  entitled  to  a  deed;  that  two  years  had  not 
elapsed  from  the  day  of  sale."  It  was  also  said  in  the  same 
case:  "Where  a  deed  on  its  face  discloses  the  fact  that  it  is 
illegal,  that  it  is  executed  in  defiance  of  the  law,  the  law  will 
presume  bad  faith,  while  the  presumption  will  be  in  favor  of 
good  faith  until  rebutted,  when  the  deed  is  not  prohibited 
by  law,  and  purports  to  convey  title." 

In  Morrison  v.  Norman,  47  111.  477,  this  case  was  com- 
mented upon,  and  was  held  not  to  sanction  the  rule,  that  such 
a  deed  was  not  color  of  title.  It  was  held  that,  in  the  case 
then  on  hearing,  the  tax  deed  was  color  of  title,  although  the 
holder  had  failed  to  give  the  notice  of  the  tax  sale,  as  required 
by  the  constitution,  before  taking  out  his  deed.  And  we 
declined  to  say  whether  such  want  of  notice  would  have  over- 
come the  presumption  of  good  faith,  as  the  question  was  not 
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raised  by  the  record.  So  that  in  both  of  these  cases,  such 
irregularities  were  referred  to  the  question  of  good  faith  and 
not  to  that  of  claim  and  color  of  title.  Three  things  are 
essential  under  this  statute:  there  must  be  color  of  title  in 
the  party;  he  must  claim  under  it,  and  that  claim  must  be 
made  in  good  faith.  If  either  of  these  three  is  wanting, 
then  possession  or  payment  of  taxes  will  not  avail.  These 
three  things  must  concur  to  render  the  possession  and  the 
payment  of  taxes  eifective  to  create  a  bar. 

But  was  there  evidence  that  Phillipsie  paid  these  taxes 
under  this  color  of  title  in  appellee,  or  as  his  agent,  under  his 
direction  and  for  his  use?  We  think  not.  Phillipsie  does 
not  say  so  in  his  letter,  nor  can  it  be  reasonably  inferred  that 
he  did.  Having  paid  them  in  his  own  name,  the  presumption, 
until  rebutted,  is,  that  he  paid  them  for  himself.  But  even 
had  he  so  stated  in  the  letter,  that  would  not  be  evidence.  It 
would  have  been  no  more  than  his  unsworn  statement,  and 
as  such,  no  rule  would  sanction  its  admission.  It  was  not  a 
part  of  the  res  gestae,  as  the  declaration,  meager  as  it  is,  did 
not  accompany  the  payment  of  the  taxes  for  any  one  year, 
much  less  each  of  the  numerous  payments.  The  letter,  if  it 
had  been  admissible,  did  not  prove  the  payment  for  appellee, 
under  his  color  of  title. 

For  the  want  of  such  proof,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Addison  Goodell  et  al. 
v, 

Niels  P.  Lassen. 

1.    Injunction — to  prevent  trespass.    Before  a  court  of  equity  will  lend 
its  aid  to  enjoin  a  mere  trespass,  the  facts  and  circumstances  must  be 
alleged  in  the  bill  from  which  it  may  be  seen  that  irreparable  mischief 
10— 69th  III. 
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will  be  the  result  of  the  act  complained  of,  and  that  the  law  can  afford 
the  party  no  adequate  remedy. 

2.  Where  the  owner  of  a  leased  building  sought,  by  bill  in  chancery, 
to  enjoin  a  tenant,  who  had  leased  rooms  from  a  prior  owner,  from 
attaching  to  the  building  a  sign  of  three  gilded  balls  to  indicate  his  busi- 
ness of  pawnbroker,  there  being  no  stipulation  in  the  lease  as  to  the  signs 
to  be  used  or  where  they  should  be  placed:  Held,  that,  if  the  owner 
would  be  injured  in  consequence  of  the  acts  sought  to  be  restrained,  his 
remedy  at  law  was  complete  and  adequate,  and  that  it  did  not  appear  that 
any  irreparable  injury  would  follow  the  proposed  act. 

Appeal,  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Erasttts  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Addison  Goodell,  Sellick 
B.  Warner  and  Erastus  P.  Marsh  against  Niels  P.  Lassen,  for 
an  injunction.  The  court  below  sustained  a  demurrer  to.  and 
dismissed  the  bill,  and  assessed  defendant's  damages  at  $75. 
The  complainants  appealed. 

Mr.  Alex.  S.  Bradley,  for  the  appellants. 

Mr.  Thomas  Shirley,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  facts,  as  alleged  in  the  bill,  present  no  grounds  for  the 
interposition  of  a  court  of  chancery.  Appellants  have  clearly 
applied  to  the  wrong  forum.  No  reason  is  shown  why  they 
have  not  a  complete  remedy  at  law.  The  act  sought  to  be 
restrained  is,  in  itself,  a  mere  trivial  trespass,  and  it  can 
hardly  be  said  to  be  the  cause  of  irreparable  injury. 

Appellee  rented  of  appellants'  grantor  two  rooms  in  the 
building  on  the  corner  of  Clark  and  Monroe  streets,  in  Chicago, 
for  the  period  of  one  year  from  the  15th  day  of  March,  1873. 
No  stipulation  was  put  into  the  lease  as  to  the  signs  which 
could  be  used,  or  where  they  should  be  placed,  but  it  is 
alleged  it  was  the  understanding  and  agreement,  outside  the 
terms  of  the  written  lease,  that  the  tenant  should  use  such 
and  so  many  signs,  and  put  them  in  such  places  as  the  land- 
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lord  should  designate,  provided  he  designated  suitable  and 
usual  places  with  regard  to  the  rights  of  all  concerned  in  the 
building.  The  rooms  let  to  appellee  are  situated  on  the  sec- 
ond floor,  and  front  alone  on  Monroe  street,  but  there  is  a 
stairway  in  the  building  leading  from  both  Clark  and  Monroe 
streets.  Appellee  is,  by  occupation,  a  pawnbroker,  and,  to 
indicate  his  business,  had  attached  a  projecting  sign,  consist- 
ing of  "three  gilded  balls/'  from  the  front  on  Clark  street. 
The  sign  had  been  removed  by  some  one,  and  it  is  alleged 
appellee  was  about  to  replace  it,  and  this  is  the  act  sought 
to  be  enjoined. 

The  mere  act  of  attaching  the  sign  to  the  wall  of  the  build- 
ing could  not  be  said  to  be  the  cause  of  irreparable  mischief, 
but  the  allegation  is,  the  sign  indicates  a  disreputable  business, 
will  injuriously  affect  the  trade  or  business  of  the  other  ten- 
ants, and  will  injure  the  house  for  rental  purposes.  It  is  not 
perceived  how  there  could  be,  in  the  nature  of  things,  any 
injury  to  the  reversion.  Whatever  damage  the  sign  may 
cause,  it  is  manifestly  to  the  interests  of  the  tenants,  for  which 
they  could  maintain  an  appropriate  action. 

We  are  unable  to  appreciate  how  a  temporary  inconveni- 
ence, as  this  necessarily  is,  for  it  must  terminate  with  the 
lease,  can  be  said  to  be  the  cause  of  irreparable  injury.  Be- 
fore a  court  of  equity  would  lend  its  aid  to  enjoin  a  mere  tres- 
pass, the  facts  and  circumstances  must  be  alleged  in  the  bill, 
from  which  it  may  be  seen  that  irreparable  mischief  will  be 
the  result  of  the  act  complained  of,  and  that  the  law  can 
afford  the  party  no  adequate  remedy.  Livingston  v.  Livingston, 
6  Johns.  Chy.  497. 

No  such  facts  are  shown  by  the  record.  It  does  not  appear 
when  the  leases  of  the  other  tenants  will  expire — whether  before 
or  after  that  of  appellee.  Nor  is  it  shown  that  a  distasteful 
sign  placed  on  the  building  without  the  consent  of  the  land- 
lord, would  constitute  any  defense  for  the  non-payment  of 
rent.  Whether  it  would  injuriously  affect  the  trade  or  busi- 
ness of  the  other  tenants  by  driving  away  their  customers,  is 
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a  question  that  can  be  much  better  tried  in  a  court  of  law,  if 
they  shall  see  fit  to  bring  such  an  action. 

The  most  that  can  be  said  of  this  sign  is,  that  it  is  a  tem- 
porary offense  against  the  taste  of  the  other  tenants,  and  per- 
haps to  some  of  their  customers.  No  doubt,  if  one  interferes 
with  his  tenants  so  as  to  disturb  their  enjoyment,  and  thereby 
cause  loss  of  rent,  the  landlord  may  have  an  action.  Taylor 
Land,  and  Ten.  sec.  173.  But  if  the  interruption  is  a  mere 
temporary  disturbance,  it  is  in  no  just  sense  an  irreparable  in- 
jury- 

Construing  the  allegations  of  the  bill  most  favorably  for 

appellants,  no  case  is  made  that  would  entitle  them  to  relief, 
and  the  decree  dismissing  the  bill  must  be  affirmed. 

Decree  affirmed. 


Reuben  B.  Pollard 

v. 

The  People  of  the  State  of  Illinois. 

1.  Hearsay  evidence — to  prove  indebtedness  and  insolvency.  On  the 
trial  of  one  for  perjury,  on  his  examination  touching  his  sufficienc}^  as 
bail  in  testifying  that  he  was  worth  thirty-five  or  forty  thousand  dollars, 
over  and  above  all  just  debts  and  liabilities,  the  court  permitted  a  wit- 
ness for  the  prosecution  to  give  mere  hearsay  evidence  in  respect  to 
large  amounts  of  supposed  indebtedness  against  the  accused;  that  he  was 
insolvent,  and  that  there  was  an  incumbrance  upon  a  lot  of  hay  owned 
by  him,  which  he  had  testified  was  unincumbered:  Held,  that  the  admis- 
sion of  this  testimony  was  erroneous. 

2.  Evidence — admission  of  improper,  when  a  ground  of  reversal.  Where 
the  court  can  see,  from  the  whole  case,  that  the  admission  of  incompe- 
tent evidence  could  not  have  prejudiced  the  party  against  whom  it  was 
given,  the  error  may  be  disregarded ;  but  if  it  was  likely  to  have  worked 
prejudicially  to  him,  it  can  not  be  disregarded. 

3.  Perjury — indictment  must  show  the  materiality  of  the  matter  sworn 
to.    It  is  a  well  settled  rule  that  it  must  appear  on  the  face  of  the   facts 


1873.]  Pollard  v.  The  People.  149 

Syllabus. 

set  forth  in  the  indictment,  that  the  matter  sworn  to  and  upon  which  the 
perjury  is  assigned,  was  material,  or  there  must  be  an  express  averment 
to  that  effect.  The  materiality  of  the  matter  sworn  to  must  depend  upon 
the  state  of  the  cause  and  the  nature  of  the  issue  in  question. 

4.  Same — materiality  of  testimony  as  to  party's  ability  as  bail.  On 
the  examination  of  a  party  as  to  his  qualification  to  become  bail  for  a 
party,  under  indictment,  in  the  sum  of  $3,000,  the  material  point  of  in- 
quiry is,  not  whether  such  person  is  worth  $40,000,  but  whether  he  is  fully 
able  to  discharge  the  obligation  he  proposes  to  assume.  If  that  sum, 
with  interest  and  costs,  can  readily  be  made  out  of  his  property,  it  is 
wholly  immaterial  whether  he  is  worth  ten  times  that  amount,  and  if  his 
testimony  in  the  latter  respect  is  false,  perjury  can  not  be  assigned 
upon  it. 

5.  So,  if  such  party,  on  his  examination  as  to  his  sufficiency  for  bail, 
stated  that  he  owned  400  tons  of  hay,  which  proved  to  be  true,  and  that 
it  was  situated  in  a  certain  village  and  was  worth  $8  per  ton,  it  is  not 
material  if  the  hay  was  not  situated  in  the  village,  but  just  outside  of  it, 
and,  therefore,  he  can  not  be  convicted  of  perjur}',  if  he  in  fact  did  own 
the  hay,  and  it  was  worth  about  what  he  testified  to,  its  precise  location 
not  being  material. 

6.  Same — effect  of  the  false  testimony  is  immaterial.  It  is  the  act  of 
false  swearing,  in  respect  to  a  matter  material  to  the  point  of  inquiry, 
which  constitutes  the  crime  of  perjury,  and  not  the  injury  which  it  may 
have  done  to  individuals,  or  the  degree  of  credit  which  was  given  to  the 
testimony.  The  fact  that  the  testimony,  alleged  to  be  false,  caused  the 
court  to  accept  the  party  as  bail,  will  not  supply  or  constitute  an  equiva- 
lent for  a  want  of  materiality  in  the  testimony  charged  to  be  false. 

7.  Witness — credibility  of,  instruction  respecting.  On  the  trial  of  one 
for  perjury,  the  court  instructed  the  jury,  "that  if  they  believe  from  the 
evidence  that  any  of  the  witnesses,  who  have  testified  for  the  defense, 
have  sworn  falsely  on  any  material  fact  in  issue,  then  they  have  the  right 
to  disregard  their  testimony,  unless  corroborated  by  other  credible  evi- 
dence in  the  case:"  Held,  that  the  instruction  was  clearly  wrong,  it  omit- 
ting the  essential  element  that  the  witnesses  had  wilfully  and  knowingly 
sworn  falsely. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

Mr.  T.  C.  Moore,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Tin's  was  an  indictment  for  perjury,  returned  to  the  Court 
of  Common  Pleas  of  the  city  of  Aurora,  and  the  venue 
changed  to  the  circuit  court  of  Kane  county,  where  a  trial 
was  had,  terminating  in  the  conviction  of  the  plaintiff  in 
error  by  the  jury.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  the  accused  sentenced  to  imprisonment  in  the 
penitentiary  for  one  year.  He  brings  the  record  to  this  court 
by  writ  of  error,  and  assigns  various  errors. 

The  oath  upon  which  perjury  is  assigned,  was  upon  the 
examination  of  the  accused,  in  open  court,  touching  his  quali- 
fications to  become  bail  for  one  Clay,  who  was  under  indict- 
ment for  forgery,  and  whose  bail  had  been  fixed  by  the  court 
at  $3000.  The  perjury  assigned  in  the  first  count  of  the 
indictment  is,  that  Polland  did  then  and  there  feloniouslv, 
wilfully,  falsely,  corruptly  and  knowingly  testify  and  swear, 
among  other  things,  in  substance  and  to  the  effect  following, 
that  is  to  say  :  "that  he,  the  said  Reuben  B.  Pollard,  at  the 
time  of  taking  said  oath,  and  at  the  time  of  such  examination, 
was  the  owner  of  400  tons  of  hay  in  the  village  of  Clinton- 
ville,  in  said  county,  worth  a  large  sum  of  money,  to-wit :  the 
sum  of  $8  per  ton  ;  that  he  was  the  owner  of  a  large  amount 
of  real  estate  situated  in  the  State  of  Illinois,  and  that  he,  at 
that  time,  was  worth  $40,000  in  property,  over  and  above  all 
just  debts  and  liabilities."  In  the  second  count,  it  is  alleged, 
that  he  testified  in  substance  and  to  the  effect,  "that  he  (said 
Pollard)  was  worth  the  sum  of  $40,000  over  and  above  all 
his  debts  and  liabilities,  and  was  the  owner  of  400  tons  of 
hay,  then  stacked  in  the  village  of  Clintonville,  worth  $8  per 
ton,  and  that  said  hay  was  free  and  clear  of  all  liens  and 
incumbrances,  and  that  he  (the  said  Pollard,  swearing) 
owned  large  amounts  of  real  estate  situated  in  the  State  of 
Illinois." 

On  the  trial,  the  judge  before  whom  the  examination  was 
had  touching  the  qualifications  of  the  accused,  was  called  as 
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a  witness,  but  was  unable  to  testify  to  any  specific  statement 
made.  The  State's  Attorney  at  that  term  was  then  intro- 
duced, and  he  testified  that  accused  stated  that  he  was  worth 
$40,000.  The  brother  of  the  State's  Attorney,  and  clerk  of 
the  court,  also  a  witness  for  the  people,  testified  that  he 
thought  the  accused  stated  that  he  was  worth  $35,000  or 
$40,000.  A  Mr.  Gardner,  who  was  a  juror  at  that  term,  was 
then  put  on  the  stand  on  behalf  the  people,  and  he  testified 
that  accused  swore  that  he  was  worth  $3,000  or  $4,000,  and 
this  witness  is  corroborated  by  Graves  and  Warren,  who  were 
also  present  at  the  time.  Then,  as  to  the  hay  :  There  is  a 
verv  strong  preponderance  of  evidence  that  the  accused  did, 
in  fact,  own  at  the  time  the  quantity  of  hay  which  he  stated 
that  he  owned.  But  Metzner,  the  State's  Attorney,  testified 
that  accused  stated  on  his  examination  that  there  was  no 
mortgage  or  other  incumbrance  upon  it.  This  witness  is  sup- 
ported, in  this  particular,  by  no  other  evidence  which  we  can 
find  in  the  record;  and  he  does  not  profess  to  give  the  sub- 
stance and  effect  of  all  the  accused  said  upon  the  matters  in 
question.  The  accused  had,  just  before  the  trial,  made  an 
application  for  continuance,  based  upon  an  affidavit,  in  due 
form,  showing  the  absence,  on  account  of  sickness,  of  a  neces- 
sary and  material  witness,  Mr.  Parks,  who  was  a  member 
of  the  bar,  and  present  at  the  time  of  the  examination  in 
question,  and  that  accused  expected  to  prove  by  this  witness, 
that,  at  the  time  of  such  examination,  accused  stated  that  the 
hay  alluded  to  was  subject  to  an  incumbrance  of  $350.  To 
avoid  a  continuance,  the  counsel  for  the  people  admitted  the 
affidavit,  and  that  Parks  would  so  testify. 

It  also  appears  from  the  record  that  the  court  permitted 
Metzner,  against  the  objections  of  the  counsel  for  accused,  to 
give  mere  hearsay  evidence,  not  only  in  respect  to  large 
amounts  of  supposed  indebtedness  against  accused,  but  that 
he  was  insolvent,  and  that  there  was  an  incumbrance  upon  the 
hay.  Under  this  state  of  the  case  the  court,  on  behalf  of  the 
people,  gave  to  the  jury  the  following  instructions: 
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"If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  on  the  17th  day  of  June,  A.  D.  1870,  there  was 
pending  in  the  Court  of  Common  Pleas  of  the  city  of  Aurora 
an  indictment  against  Moses  W.  Clay,  for  forgery,  as  alleged 
in  the  indictment  in  this  cause,  and  that  said  Clay  was  in 
custody  under  said  indictment,  and  was  endeavoring  to  relieve 
himself  from  such  imprisonment,  endeavored  to  give  bail,  and 
that  said  court  had  duly  fixed  such  bail  at  $3,000,  and  that 
thereupon  said  defendant,  Pollard,  presented  himself  before 
said  court  as  one  of  the  sureties  to  bail  said  Clay,  and  that 
thereupon  the  clerk  of  said  court  duly  administered  to  said 
Pollard  an  oath,  touching  his  ability  to  become  bail  for  said 
Clay  on  said  indictment,  as  charged  in  this  indictment,  and 
thereupon  said  defendant,  at  and  within  said  city  of  Aurora, 
while  so  under  oath,  was  examined  before  said  court  touch- 
ing his  ability  to  become  bail  for  said  Clay,  and  then  and 
there  wilfully  and  falsely  swore  and  stated  that  he  was  the 
owner  of  400  tons  of  hay,  situated  in  the  village  of  Clinton- 
yille,  worth  $8  per  ton,  and  that  the  same  was  free  and  •  :ear 
of  all  liens  and  incumbrances,  or  that  he,  said  Pollard,  was 
worth  from  $35,000  to  $40,000  in  property  over  and  above 
all  debts  and  liabilities,  when  in  truth  and  in  fact  he  owned 
no  hay  in  said  village  of  Clintonville,  or  if  he  did  own  any, 
the  same  was  incumbered,  or  that  said  Pollard  at  the  time 
of  such  examination  was  not  worth  $35,000  or  $40,000,  but 
on  the  contrary,  was  insolvent,  and  that  at  the  time  said  Pol- 
lard made  such  statements,  he  knew  the  same  to  be  false,  and 
he  made  the  same  wilfully  and  corruptly  ;  then  the  jury 
should  find  the  defendant  guilty,  provided  the  jury  further 
believe,  from  the  evidence,  that  he  was  accepted  by  said  court 
as  bail  for  said  Clay,  on  the  strength  of  such  statements. 

"The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that,  any  of  the  witnesses,  who  have  testified  on  the 
part  of  the  defense,  have  sworn  falsely  on  any  material  fact 
in  issue,  then  they  have  the  right  to  entirely  disregard  their 
testimony  unless  corroborated  by  credible  evidence  in  the  case." 
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The  foregoing  statement  of  the  case  presents  all  the  ques- 
tions made,  which  we  deem  necessary  to  be  considered. 

First,  then,  as  to  the  hearsay  evidence.  That  it  is  incom- 
petent is  obvious.  The  admission  of  incompetent  evidence 
is  not  always  aground  of  reversal.  If  the  court  can  see,  from 
the  whole  case,  that  it  could  not  have  prejudiced  the  party 
against  whom  it  was  given,  its  improper  admission  may  be 
disregarded.  But  we  are  not  only  unable  to  see  in  this  case 
that  it  could  not  have  prejudiced  the  accused,  but  are  satis- 
fied that  it  might  have  been  very  prejudicial.  This  was  per- 
jury, assigned  upon  an  alleged  oath  by  accused  that  he  was 
worth  $40,000,  and  that  the  hay,  he  said  he  owned,  was  free 
from  incumbrance.  The  prosecution  was  required  to  prove 
the  falsity  of  that  oath,  by  what  was  equivalent  to  the  testi- 
mony of  two  witnesses.  The  hearsay  evidence  had  a  direct 
tendency  to  show  that  the  alleged  statements  of  the  accused 
as  to  what  he  was  worth,  and  that  the  hay  was  free  from 
incumbrance,  were  both  false,  and  to  impress  the  jury,  that 
the  persons  from  whom  Metzner  received  his  information 
were  also  to  be  regarded  as  witnesses.  The  admission  of  the 
evidence  was  error,  therefore,  which  can  not  be  disregarded. 

The  next  question  arises  upon  the  propriety  of  the  first 
instruction,  above  quoted. 

It  is  a  well  settled  rule,  that  it  must  appear  on  the  face  of 
the  facts  set  forth  in  the  indictment,  that  the  matter  sworn  to 
and  upon  which  the  perjury  is  assigned,  was  material,  or 
there  must  be  an  express  averment  to  that  effect.  The  mate- 
riality of  the  matter  sworn  to  must  depend  upon  the  state  of 
the  cause  and  the  nature  of  the  question  in  issue.  Roscoe's 
Crim.  Ev.  758.  The  material  point  of  inquiry  upon  the  ex- 
amination of  the  accused,  as  to  his  qualifications  to  go  bail 
for  Clay  in  the  sum  of  $3,000,  was  not  whether  he  was  worth 
the  definite  sum  of  $40,000,  but  whether  he  was  fully  able  to 
respond  to  the  sum  of  $3,000.  If  that  amount,  with  costs 
and  interest,  could  readily  be  made  out  of  his  property,  it  was 
wholly  immaterial  whether  ten  times  the  amount  could  or 
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not.  So,  also,  as  to  the  hay.  We  have  said  that  it  was 
shown  by  a  clear  preponderance  of  the  evidence,  that  accused, 
at  the  time  of  his  oath,  owned  about  400  tons  of  hay;  but  it 
was  not  definitely  shown  that  this  hay  was  within  the  village 
of  Clintonville,  or  worth  precisely  $8  a  ton.  Now,  the  first 
instruction  contains  no  declaration  from  the  court  as  to  the 
materiality  of  any  of  the  matters  upon  which  perjury  was 
assigned,  nor  does  it  submit  that  question  to  the  jury.  And 
while  the  indictment  alleges  that  he  swore  that  he  was  worth 
$40,000,  the  instruction  authorizes  the  jury  to  find  him  guilty 
if  he  swore  he  was  worth  $35,000  or  $40,000,  and  was  not 
worth  either  of  those  sums,  but  was  insolvent.  It  virtually 
directs  the  jury  to  find  him  guilty,  if  the  hay  was  not  situated 
in  the  village  of  Clintonville ;  although  he  might  have  owned 
it  all,  but  it  was  situated  just  out  of  the  village.  It  author- 
izes the  jury  to  find  him  guilty,  if  the  hay  was  worth  any- 
thing less  that  $8  per  ton,  or  was  incumbered  to  the  amount 
of  a  single  dollar.  This  rule  of  criminality  is  subject  to  the 
condition  in  the  instruction,  that  the  jury  should  also  find 
from  the  evidence  that  the  accused  was  accepted  by  the  court 
as  bail  for  Clay,  "on  the  strength  of  such  statements." 

It  is  the  act  of  false  swearing  in  respect  to  a  matter  mate- 
rial to  the  point  of  inquiry,  which  constitutes  the  crime,  and 
not  the  injury  which  it  may  have  done  to  individuals,  or  the 
degree  of  credit  which  was  given  to  the  testimony.  If  it 
was  not  material  whether  the  hay  was  within  the  village  of 
Clintonville,  or  just  outside  of  it,  the  influence  which  the 
jury  may  suppose  that  statement  had  upon  the  mind  of  the 
court,  in  accepting  Pollard  as  bail,  will  not  supply,  or  consti- 
tute an  equivalent  for  such  want  of  materiality.  That  cir- 
cumstance was  clearly  not  material.  The  only  material  point 
in  the  statement,  as  to  the  hay,  was,  whether  the  witness 
owned  it  and  it  was  subject  to  the  process  of  the  court. 
"Where  a  witness  was  asked  by  a  judge  whether  he  brought 
a  certain  number  of  sheep  from  one  town  to  another,  alto- 
gether,   and    answered,   that    he  did    so,  whereas,  in   truth, 
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he  (lid  not  bring  them  all  together,  but  part  at  one  time 
and  part  at  another;  yet,  he  was  not  guilty  of  perjury, 
because  the  substance  of  the  question  was,  whether  he 
brought  them  all  or  not,  and  the  manner  of  bringing 
was  only  circumstance.  Upon  the  same  ground  it  is  said 
to  have  been  adjudged,  that  when  a  witness,  being  asked 
whether  such  a  sum  of  money  were  paid  for  two  things 
in  controversy  between  the  parties,  answered  it  was,  when  in 
truth  it  was  only  paid  for  one  of  them  by  agreement,  such 
witness  ought  not  to  be  punished  for  perjury,  because,  as 
the  case  was,  it  was  no  ways  material  whether  it  was  for  one 
or  for  both.  2  Rolle  42.  Also,  it  is  said  to  have  been  re- 
solved, that  a  witness  who  swore  that  one  drew  his  dagger 
and  beat  and  wounded  J.  S.,  when  in  truth  he  beat  him  with 
a  staff,  was  not  guilty  of  perjury,  because  the  beating  only 
was  material.  Hetley  97  ;  Hawk.  P.  C.  b.  1,  c.  69,  s.  8  ;'■' 
Roscoe  Crim.  Ev.  758. 

Lastly,  as  to  the  second  instruction  above  quoted.  That 
instruction  was  clearly  wrong.  It  omits  the  essential  element, 
that  the  witnesses  had  wilfully  and  knowingly  sworn  falsely. 
Brennan  v.  The  People,  15  111.  512;  City  of  Chicago  v.  Smith, 
48  111.  107. 

For  the  reasons  stated,  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Thomas  S.  Phillips  et  al. 

v. 

Robert  Moir  et  al. 

1.  Former  adjudication — against  agent,  when  binding  on  principal. 
Where  the  plaintiff's  commission  merchant,  who  had  purchased  and  de- 
livered highwines  in  performance  of  the  plaintiff's  contract,  who  had 
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exercised  due  care  and  prudence  in  the  matter,  upon  learning  that  the 
purchaser  had  shipped  a  part  of  the  same,  and  was  in  the  act  of  shipping 
the  balance  without  payment,  replevied  the  same,  giving  the  plaintiff 
notice  to  prosecute  the  suits,  which  he  failed  to  do,  and  the  commission 
merchant  was  defeated  in  the  suits,  the  bills  of  lading  having  been  trans- 
ferred  to  innocent  purchasers,  after  which  he  paid  over  the  proceeds  of 
the  wines  he  had  replevied  to  the  parties  entitled  to  the  same  in  the  re- 
plevin suit:  Held,  in  an  action  by  the  plaintiff  against  the  commission 
merchant  to  recover  the  proceeds  of  the  sale  of  the  wines,  that  the  plain- 
tiff could  not  recover,  as  the  adjudication  in  the  replevin  suits  was  bind- 
ing on  him,  and  showed  that  they  belonged  to  other  persons. 

2.  Factors — degree  of  care  required  of.  Factors  are  only  required  to 
act  with  reasonable  diligence  and  care  in  their  employment.  The  known 
usages  of  trade  and  business  enter  into  his  employment,  and  if  he  con- 
ducts his  business  according  to  such  usages,  he  will  be  exonerated  from 
all  responsibility. 

3.  Agency — powers  given  to  agent  explained  by  usages  of  trade.  The 
usages  of  a  particular  trade  or  business  are  properly  admitted  for  the 
purpose  of  interpreting  the  powers  given  to  an  agent  or  factor. 

4.  Commission  merchant — liability  to  principal  for  a  loss.  Where  the 
plaintiff  had  contracted  for  the  sale  and  future  delivery  of  a  lot  of  high- 
wines,  and  his  distillery  being  burned  before  he  was  called  on  for  deliv- 
ery, employed  his  commission  merchant  to  purchase  the  same  and  deliver 
for  him  when  demand i'-d,  and  to  draw  on  him  for  the  price,  which  was 
done,  the  delivery  being  made  according  to  the  usage  of  trade,  and  the 
factor  exercising  due  care  aud  diligence  to  protect  his  principal's  inter- 
ests, and  the  purchaser  having  credit  at  the  time,  and  it  turned  out  that 
the  wines  were  abstracted  on  the  night  of  delivery  before  the  proper  vouch- 
ers could  be  produced  on  the  following  morning  showing  the  payment  of 
taxes  and  inspection,  and  the  factor,  after  learning  that  the  wines  had 
been  removed,  took  all  reasonable  steps  to  recover  the  same,  but  without 
success,  it  was  held,  that  he  was  not  liable  to  the  plaintiff,  his  principal, 
for  the  loss. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Hrnry  Booth,  Judge,  presiding. 

This  was  an  action  of  indebitatus  assumpsit,  brought  by 
Robert  Moir  &  Co.,  the  appellees,  in  the  circuit  court  of 
Cook  county,  against  Phillips  &  Carmichael,  the  appellants, 
to  recover  for  money  had  and  received  from  one  Shufeldt, 
for  100  barrels  of  highwines  sold  to  the  latter,  and  claimed  to 
have  belonged  to  appellees. 
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The  court  below,  a  jury  being  waived,  found  for  the  plain- 
tiffs, and  rendered  a  judgment  against  the  defendants  for 
$7256,  from  which  the  defendants  appealed. 

The  errors  assigned  question  the  finding  of  the  court,  and 
the  judgment  rendered  thereon. 

It  appears  from  the  record  that,  on  the  19th  day  of  June, 
1870,  Robert  Moir,  of  the  firm  of  Robert  Moir  &  Co.,  distil- 
lers in  Oquawka,  111.,  was  in  Chicago  and  on  the  board  of 
trade,  of  which  he  was  a  member.  Phillips  &  Carmichael 
were  commission  merchants  in  Chicago,  and  had  acted  as 
brokers  for  Moir  &  Co.  On  that  day,  through  one  Wallace, 
a  broker,  at  the  request  of  Moir,  the  firm  of  Robert  Moir  & 
Co.  sold  to  one  Wilson  Ames,  doing  business  in  wines  and  as 
a  rectifier  in  Chicago,  200  barrels  of  highwines  for  $1.07  per 
gallon,  the  buyer  having  the  right  of  calling  for  a  delivery 
on  three  days'  notice  at  anytime  between  the  1st  and  20th  of 
July;  to  be  delivered  in  50  barrel  lots,  and  a  margin  of  $3 
per  barrel  to  be  put  up  by  each  party.  Thereupon  Moir  saw 
Ames,  and  taking  him  and  Wallace  to  Carmichael,  said  that 
Phillips  &  Carmichael  would  attend  to  the  matter,  and  see  to 
putting  up  the  margins.  The  margins  on  the  part  of  both 
parties  were  deposited  in  the  hands  of  Phillips  &  Carmichael. 
At  the  time  the  sale  was  made  to  Ames,  Moir  &  Co.  expected 
to  fill  the  contract  by  delivering  their  own  wines,  if  a  call 
was  made  under  the  contract;  but  their  warehouse  and  wines 
were  destroyed  by  fire  on  the  last  day  of  June. 

About  the  10th  of  July,  Moir  was  in  Chicago,  on  his  way 
East.  He  then  told  Phillips  &  Carmichael  that,  if  the  wines 
should  be  called  for  before  they  could  be  manufactured  at 
Moir's  distillery  in  Oquawka,  to  go  into  the  market  and  buy 
and  deliver  them,  drawing  on  Moir  &  Co.  at  Oquawka. 

On  the  15th  of  July,  which  was  Friday,  Ames  demanded 
the  delivery  of  100  barrels  on  the  18th,  the  following  Mon- 
day. Phillips  &  Carmichael  immediately  informed  Moir  & 
Co.,  at  Oquawka,  and  were  advised   by  them,  on  Saturday, 
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that  they  had  not  the  wines  at  Oquawka,  and  that  Phillips  & 
Carmichael  should  buy  and  deliver. 

On  Monday,  Carmichael  went  to  Ames  and  told  him  of  the 
burning  of  the  wines,  and  proposed  to  settle  with  him  at  the 
market  price  of  that  day.  Ames  refused,  on  the  ground  that 
he  wanted  the  wines  to  rectify.  Thereupon,  Carmichael  went 
on  the  board  of  trade  and  bought,  between  12  o'clock  M.  and 
1  P.  M.,  through  a  broker,  50  barrels  from  Conklin  &  Broth- 
ers, and  50  barrels  from  Lynch  &  Co.,  at  98  cents  per  gallon. 
He  sent  to  each  of  them  a  written  order  to  deliver  50  barrels 
at  Ames'  store  on  account  of  Moir,  and  collect  $1.07  per  gal- 
lon. Moil"  had  instructed  Phillips  &  Carmichael  to  have  the 
wines  delivered  directly  by  the  persons  from  whom  they  might 
buy,  to  Ames,  so  as  to  avoid  two  deliveries. 

The  wines  of  Conklin  &  Brothers  were  at  the  Pock  Island 
depot,  a  mile  or  more  from  Ames'  store,  and  those  of  Lvnch 
&  Co.  were  at  their  distillery,  about  the  same  distance  from 
Ames'  store.  They  commenced  the  delivery  in  the  afternoon 
of  Monday,  and  did  not  complete  it  until  about  six  o'clock. 
During  the  afternoon,  Phillips  went  twice  to  Ames'  store,  the 
first  time  about  four  o'clock,  when  he  waited  half  or  three- 
quarters  of  an  hour,  the  second  time,  near  six  o'clock.  Ames 
was  not  there,  nor  his  book-keeper,  nor  any  one  except  a 
porter,  who  rolled  the  barrels  in  the  store  as  they  were  deliv- 
ered. The  object  of  going  there  was  to  make  a  tender  of  the 
wines  on  Ames'  contract,  and,  as  Carmichael  says,  to  collect 
the  amount  due.  The  wines  being  about  all  delivered,  Phil- 
lips went  away,  telling  the  man  at  the  store  he  would  leave 
the  wines  in  his  charge,  and  would  be  there  as  soon  as  he  came 
down  in  the  morning.  The  next  morning,  immediately  after 
breakfast,  Phillips  went  to  Ames' store;  neither  Ames  nor  his 
book-keeper  was  there,  and  the  wines  were  gone.  It  was 
immediately  ascertained  that  a  part  had  been  sent  to  Detroit] 
and  a  part  was  at  the  Michigan  Central  depot.  Phillips  & 
Carmichael  at  once  replevied  the  wines  at  the  depot,  and  Phil- 
lips went  to  Detroit  and  replevied  the  wines  there,  and  had 
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them  sent  baek  to  Chicago.  They  then  sold  the  wines  at  market 
price  to  Shufeldt,  and  made  a  special  deposit  of  the  money 
received  from  him  with  the  Union  National  Bank.  Mean- 
while, Conklin  &  Lynch,  following  the  instructions  to  collect 
from  Ames,  on  the  next  morning  after  the  delivery,  about  9 
or  10  o'clock,  sent  the  account  for  the  price  for  collection  by 
clerks,  but  Ames  could  not  be  found,  nor  any  other  person 
from  whom  to  collect. 

Ames  having  procured  two  bills  of  lading  from  the  Michi- 
gan Central  Railroad  Company  dated  July  19,  1870,  each  for 
50  barrels  of  the  wines  shipped  by  him  to  be  delivered  in 
New  York,  went  to  the  National  Bank  of  Commerce,  at  the 
hour  of  opening,  and  procured  the  discount  of  two  drafts,  one 
for  $2800  and  the  other  for  $2900,  with  the  bills  of  lading  as 
security. 

Notice  was  given  to  Moir  &  Co.  of  the  replevin  suits  di- 
rectly after  they  were  commenced,  and  they  were  requested  to 
prosecute  them,  which  they  refused  to  do. 

The  National  Bank  of  Commerce  defended  the  suits.  Phil- 
lips &  Carmichael  recovered  in  the  circuit  court  of  Cook 
county,  but  the  bank  brought  the  case  to  this  court,  where  the 
judgment  was  reversed  at  the  September  term,  1871,  (M.  C 
R.  R,  Co.  v.' Phillips  et  al.  60  111.  192.)  this  court  holding  that 
the  bank  had  the  better  title  to  the  wines.  A  similar  judgment 
was  rendered  in  the  suit  in  Michigan  ;  and  under  these  judg- 
ments Phillips  &  Carmichael  paid  over  to  the  Bank  of  Com- 
merce the  money  they  had  received  from  Shufeldt  on  the  sale 
of  the  highwines.     This  money  is  the  subject  of  this  suit. 

The  evidence  shows  that  it  wTas  the  universal  custom  in 
Chicago,  when  highwines  were  sold  on  'Change  on  a  given 
day  to  be  delivered  on  that  day,  to  deliver  during  the  same 
afternoon  to  the  purchaser,  and  the  next  morning  the  neces- 
sary papers,  consisting  of  inspection  certificates,  government 
coupons  identifying  the  wines  and  showing  the  payment  of 
the  government  tax,  the  bill  of  sale  and  account,  are  pre- 
sented to  the  purchaser,  when  he  is  required  to  pay.     If  the 
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purchaser  requires  it,  the  wines  have  to  be  inspected  on  his 
premises  after  the  delivery.  If  he  does  not,  then  the  seller 
has  to  furnish  the  certificate  of  the  government  inspection. 
The  testimony  shows  Ames  to  have  been  in  good  credit  and 
standing  until  the  19th  of  July.  On  the  18th,  before  making 
the  delivery,  Phillips  inquired  of  three  different  persons  as 
to  the  responsibility  of  Ames,  and  received  a  favorable  report, 
and  learned  that  each  of  the  parties  was  then  actually  deliver- 
ing him  wines. 

Messrs.  Goudy  &  Chandler,  and  Messrs.  Lawrence, 
Winston,  Campbell  &  Lawrence,  for  the  appellants. 

Mr.  C.  M.  Harris,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  money  sued  for  in  this  case  was  not  that  of  the  plain- 
tiffs, but  belonged  to  the  National  Bank  of  Commerce,  as  has 
been  established  by  legal  adjudication,  made  under  such  cir- 
cumstances as  to  be  binding  upon  the  plaintiffs.  The  only 
ground  of  action  which  can  be  claimed  against  the  defend- 
ants is,  for  the  negligent  delivery  of  the  highwines  to  Ames, 
without  collecting  the  price.  And  it  is  objected,  that  there 
can  be  no  recovery  for  such  a  cause  of  action  under  a  declara- 
tion in  assumpsit  containing  the  common  counts  only,  as  in 
this  case,  but  that  there  must  be  a  special  count  thereon. 
Passing  over  this  objection,  we  will  consider  the  question  as 
to  the  liability  of  the  defendants  under  any  form  of  declara- 
tion which  might  be  framed. 

The  rule  in  regard  to  factors  and  brokers  is  familiar,  that 
they  are  only  required  to  act  with  reasonable  diligence  and 
care  in  their  employment.     Story  on  Agency,  sec.  186. 

The  known  usages  of  trade  and  business,  too,  enter  into 
the  engagement  of  the  agent,  and  if  he  conducts  his  business 
according  to  such  usages,  he  will  be  exonerated  from  all 
responsibility.     Id.  sec.  96. 
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It  seems  impossible,  on  an  examination  of  the  evidence  in 
this  record,  to  come  to  any  other  just  conclusion  than  that 
Phillips  &  Carmichael  fully  performed  the  duty  arising  out 
of  their  employment  as  agents.  So  far  as  we  can  perceive, 
they  used  all  the  diligence  and  care  that  a  prudent  man  would 
have  used  under  like  circumstances  in  the  transaction  of  his 
own  affairs. 

In  making  the  delivery  to  Ames  without  receiving  simul- 
taneous payment,  they  were  justified  by  the  usage  of  the 
particular  trade  or  business  prevailing  in  Chicago. 

We  see  no  pretext  of  a  ground  upon  which  to  charge  the 
appellants  with  a  liability  in  this  case,  except  the  one  of  a 
violation  of  orders.  There  is  some  evidence  in  the  record 
tending  to  show  a  disobedience  of  instructions. 

Moir  testifies  that,  at  the  time  he  was  in  Chicago,  on  his 
way  East,  about  the  10th  of  July — when  he  instructed  Car- 
michael how  to  act  in  the  event  of  the  wines  being  called  for 
before  Moir  &  Co.'s  wines  reached  market — wines  had  at 
that  time  declined  from  the  time  the  sale  had  been  made,  and 
he  insisted  upon  an  increased  margin  being  put  up;  that  it 
was  the  understanding  of  Moir  and  Wallace  that  the  margin 
was  to  be  kept  good  ;  that,  on  application  to  Ames  to  increase 
it,  the  latter  said  he  distinctly  understood  that  he  was  to  put 
up  but  $3  as  margin,  and  declined  to  increase  it;  that  there- 
upon Moir  walked  over  to  where  Carmichael  was  transacting 
business,  and  said:  "Mr.  Carmichael,  this  man  is  putting  a 
different  construction  on  the  contract  from  what  I  think  he 
ought  to  put.  Don't  trust  a  dollar's  worth  of  our  property 
in  his  hands  without  getting  your  pay  for  it;"  that  Carmichael 
gave  assurances  to  witness  he  would  not.  Carmichael  posi- 
tively denies  that  Moir  said  anything  of  the  sort. 

Phillips  swears   that,  on  the  same  day  when  Moir  was  in 

Chicago,  on   his  way  East,  he   said  to   Moir,   in  case  it  was 

necessary,  to  buy  in  the  wines  and  deliver  them,  that  there 

was  some  little  risk  in   delivering   wines;  that  they  did  not 

know   Ames   at   all;  never   had  a  transaction  with  him;  to 
11— 69th  III. 
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which  Moir  replied  that  we  must  be  as  careful  as  possible  ; 
that  that  was  about  the  sum  and  substance  of  the  conversa- 
tion.    Moir  denies  this  conversation. 

Here  is  not  a  preponderance  of  testimony  for  the  plaintiffs 
to  recover  upon.  The  reason,  too,  assigned  by  Moir  for  giv- 
ing the  direction  did  not  truly  exist,  for  the  contract,  in  plain 
words,  only  required  a  margin  of  $3  per  barrel,  which  had 
been  put  up,  and  there  was  no  just  cause  for  censure  or  sus- 
picion of  Ames  on  that  ground. 

But  even  if  Moir  did  say  to  Carmichael  what  the  former 
testifies,  we  can  not  admit  that  there  would  be  ground  for  a 
recovery. 

What  would  have  been  meant  and  understood  by  Moir's 
direction  not  to  trust  a  dollar's  worth  of  his  property  in  Ames' 
hands  without  getting  pay  for  it?  It  certainly  should  not 
have  been  taken  in  its  literal  meaning,  that  Moir  was  to  get 
his  pay  for  each  barrel,  or  each  dray-load  of  highwines,  as  it 
was  delivered.  That  would  be  impossible.  Phillips  &  Car- 
michael had  no  right  to  demand  payment  until  they  had 
delivered  the  wines,  had  them  inspected  on  the  premises,  if 
required  by  the  purchaser,  and  furnished  the  inspection  cer- 
tificate and  coupons.  The  article  was  bulky,  and  had  to  be 
delivered  in  successive  dray-loads  from  the  distance  of  a  mile. 
Phillips  went  twice  to  Ames'  store  during  the  afternoon  while 
the  delivery  was  going  on,  in  order  to  protect  Moir  &  Co.'s 
interest,  remaining  there  the  second  time  until  about  six 
o'clock,  when  the  wines  were  nearly  all  delivered. 

Up  to  this  point  it  can  not  be  said  that  Phillips  &  Car- 
michael had  failed  in  their  duty,  or  departed  from  their  in- 
structions, if  they  ever  received  any.  Not  meeting  with 
Ames  at  that  time,  what  was  then  the  duty  of  Phillips?  It 
would  have  been  well  nigh  impossible  for  him  at  that  time 
to  withdraw  the  wines  from  Ames'  store,  and  place  them  else- 
where in  safety.  But,  could  he  have  done  so,  it  would  have 
been  imprudent  to  remove  the  wines,  in  due  regard  to  Moir 
&  Co.'s  interest,  so  far  as  Phillips  could  then  judge.     Ames, 
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at  that  time,  was  in  good  credit.  He  might  claim  the  right 
to  insist  on  the  established  custom  in  regard  to  the  sale  and 
delivery  of  highwines.  There  was  nothing  in  the  contract  of 
sale  made  by  Moir  &  Co.  with  Ames  to  take  the  sale  from  the 
operation  of  the  custom.  Phillips  could  not  know  but  that 
Ames  would  require  to  have  the  wines  inspected  on  his  prem- 
ises, as  he  was  entitled  to  have  done,  by  the  custom.  He  was 
entitled,  by  the  custom,  to  have  the  certificate  of  inspection 
and  the  government  coupons  identifying  the  wines  and  show- 
ing the  payment  of  the  tax,  delivered  to  him  with  the  bill. 
The  custom  was,  not  to  deliver  these  papers,  and  not  to  pay 
for  the  wines,  until  the  morning  after  their  delivery.  If, 
then,  Phillips,  on  that  night  of  the  18th,  had  removed  the 
wines,  it  would  have  been,  as  he  might  reasonably  suppose,  at 
the  hazard  of  discharging  Ames  from  his  contract,  and  of 
Moir  &  Co.  losing  the  margins  of  $600  which  they  had  put 
up,  and  their  9  cents  per  gallon,  the  difference  between  the 
price  at  which  they  sold  and  that  at  which  they  had  pur- 
chased. 

The  only  course  for  Phillips  to  take,  with  a  view  to  protect 
the  interests  of  Moir,  would  seem  to  be  the  one  he  did  take. 

He  placed  the  wines  in  the  care  of  the  porter  in  the  store, 
to  be  kept  until  the  next  morning,  and  the  next  morning  he 
was  there  for  the  payment.  In  the  meantime  the  wines  had 
been  abstracted. 

The  loss  was  not  attributable  to  the  pecuniary  condition  of 
Ames,  but  to  the  fact  that  he  was  a  dishonest  man. 

The  special  instruction  claimed  as  having  been  given  by 
Moir,  as  before  remarked,  could  not  have  been  intended  to  be 
taken  literally.  The  language  of  it  requires  construction,  and 
it  must  have  a  reasonable  construction. 

The  usages  of  a  particular  trade  or  business  are  properly 
admissible  for  the  purpose  of  interpreting  the  powers  given 
to  an  agent.     Story  on  Agency,  sec.  77. 

The  only  reasonable  construction  to  be  placed  on  the  lan- 
guage of  such    instruction,  under  the  circumstances,  would 
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seem  to  be  that  Phillips  &  Carmichael  were  not  to  give  Ames 
any  indulgence,  but  to  insist  on  prompt  payment  according 
to  the  existing  usage  and  custom ;  that  they  were  not  to  trust 
Ames  with  the  possession  of  the  wines  beyond  the  customary 
course  of  delivery,  and  except  to  that  degree  that  it  was 
necessary  to  trust  him,  in  order  to  make  a  good  delivery,  and 
enable  Moir  &  Co.  to  collect  their  purchase  money  and  save 
the  forfeit  of  the  margins  which  they  had  put  up.  To  have 
required  anything  more,  we  incline  to  think  the  direction 
should  have  been  more  specific,  showing  an  unmistakable 
intention  to  depart  from  the  known  usage  and  custom  of  the 
particular  trade,  and  the  particular  wherein  the  variation 
should  be.  The  appellants  did  not  trust  the  wines  to  Ames 
without  payment,  any  further  than  was  in  strict  accordance 
with  the  known  usage  and  custom  of  the  business,  and  than 
seemed  necessary  under  the  circumstances,  and  under  a  con- 
tract which  was  of  the  appellee's  own  making. 

We  regard  the  finding  of  the  court  below  as  unwarranted 
by  the  evidence,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 

Mr.  Justice  Walker  :    I  can  not  concur  in  the  conclusion 
reached  by  the  majority  of  the  court. 


Solomon  Rothschild  et  al. 

V. 

The  Michigan  Central  Railroad  Company. 

Common  carrier — when  liability  of  ceases,  and  that  of  warehouseman  at- 
taches. Where  goods  have  reached  their  destination  either  in  the  night 
time  or  on  a  Sunday,  or  where,  for  any  other  reason,  the  consignee  is  not 
ready  to  receive  them  on  their  arrival,  and  the  carrier  puts  them  in  store, 
or  in  the  charge  of  competent  and  careful  servants,  ready  to  be  delivered 
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when  called  for,  the  carrier's  liability  as  insurer  ceases,  and  he  will  there- 
after be  liable  only  as  warehouseman,  and  if  the  goods  are  destroyed  by 
fire  without  fault  on  his  part,  he  will  not  be  responsible. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eogers,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Solomon  Eothschild 
and  Julius  Stern,  partners,  against  the  Michigan  Central  Eail- 
road  Company,  as  carriers,  to  recover  the  value  of  a  lot  of 
cigars.     The  opinion  states  the  facts  of  the  case. 

Mr.  E.  H.  Forrester,  for  the  appellants. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellants  brought  assumpsit  against  appellee,  as  a  common 
carrier,  in  the  court  below,  to  recover  the  value  of  10,000 
cigars  belonging  to  appellants,  which  appellee  undertook  to 
carry  from  Detroit  to  Chicago.  The  defense  set  up  by  appel- 
lee was,  that  it  safely  carried  the  cigars  from  Detroit  to  Chi- 
cago, and  there  safely  deposited  them  in  its  warehouse,  where 
they  were  destroyed  by  the  great  fire  in  October,  1871,  with- 
out the  fault  of  appellee. 

The  jury,  under  instructions  from  the  court,  brought  in  a 
verdict  in  favor  of  appellee.  A  motion  for  a  new  trial  was 
made  by  appellants,  which  the  court  overruled,  and  gave  judg- 
ment upon  the  verdict  of  the  jury. 

During  the  progress  of  the  trial,  appellants  took  various 
exceptions  to  the  rulings  of  the  court,  and  now  ask  that  the 
judgment  below  be  reversed,  because  : 

1st.  The  proof  does  not  show  that  the  goods  were  unloaded 
into  the  defendant's  warehouse. 

2d.  If  the  goods  were  unloaded  into  the  defendant's  ware- 
house, the  proof  does  not  establish  that  they  were  burned  in 
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it,  but  rather  tends  to  show  that  they  were  afterwards  reloaded 
into  a  car  during  the  progress  of  the  fire,  and  safely  removed. 

3d.  The  goods  having  been  unloaded  on  Sunday,  the  liability 
of  the  defendant  as  a  common  carrier  did  not  cease. 

It  is  a  sufficient  answer  to  the  first  two  objections  that  they 
involve  only  questions  of  fact,  which  it  was  within  the  pro- 
vince of  the  jury  to  determine;  and,  after  having  carefully 
examined  all  the  evidence  in  the  record,  we  are  satisfied  with 
the  correctness  of  the  conclusion  to  which  they  must  have 
come  to  authorize  their  verdict  as  returned. 

The  remaining  objection  is  fully  answered  by  the  opinion 
of  this  court  in  the  case  of  The  Mercliants*  Dispatch  Transpor- 
tation Company  v.  Hallock,  64  111.  284,  and  we  see  no  sufficient 
cause  to  change  from  the  views  expressed  in  the  opinion  then 
filed. 

It  was  there  held  that  the  duty  of  the  company  is  to  carry 
the  goods  safely  to  the  place  of  destination  and  discharge 
them  on  the  platform,  and  then  and  there  deliver  them  to  the 
consignee,  and  if,  on  account  of  their  arrival  in  the  night,  or 
at  any  other  time  when,  by  the  usage  or  course  of  business, 
the  doors  of  the  merchandize  depot  or  warehouse  are  closed, 
or  if.  for  any  other  reason,  the  consignee  is  not  ready  then  to 
receive  them,  it  is  the  duty  of  the  company  to  store  them 
safely  under  the  charge  of  competent  and  careful  servants, 
ready  to  be  delivered,  and  actually  deliver  them  when  duly 
called  for  by  parties  authorized  and  entitled  to  receive  them; 
and  for  the  performance  of  these  duties  after  the  goods  are 
delivered  from  the  cars,  the  company  are  liable  as  warehouse- 
men or  keepers  of  goods  for  hire. 

We  perceive  no  error  in  the  record  for  which  the  judgment 
of  the  court  below  should  be  reversed,  and  it  is  therefore 
affirmed. 

Judgment  affirmed. 
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Augustus  Newman 

V. 

Sarah  C.  Newman. 

1.  Divorce — alimony  and  solicitor's  fees  pendente  lite.  During  the 
pendency  of  a  suit  for  divorce,  the  court  may  rightfully  allow  the  wife 
alimony  pendente  lite  on  a  proper  showing,  where  she  has  no  means,  and 
also  a  reasonable  sum  for  her  solicitor's  fees,  and  money  to  enable  her  to 
develop  her  cause  of  action  and  bring  it  to  a  speedy  trial. 

2.  Same — solicitor's  fees  after  the  suit  is  terminated  adversely  to  wife. 
After  the  final  hearing  of  a  suit  for  divorce  brought  by  the  wife,  upon  her 
bill  and  cross-bill  of  the  husband,  in  which  the  wife  is  defeated,  and  her 
bill  dismissed,  and  a  divorce  granted  to  the  husband,  it  is  error  for  the 
court  to  require  the  husband  to  pay  the  wife's  solicitor's  fees. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

Mr.  J.  Henry  Truman,  for  the  appellant. 

Mr.  William  Hopkins,   and  Mr.  Arno  Voss,  for  the 

appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

Sarah  C.  Newman  filed  a  bill  for  divorce  against  her  hus- 
band, Augustus  Newman,  in  the  circuit  court  of  Cook  county, 
on  the  17th  day  of  December,  1870. 

The  bill  alleged,  as  a  ground  for  divorce,  willful  desertion 
and  absence  two  years. 

At  the  January  term,  1871,  the  defendant  answered  the 
bill,  denying  the  desertion,  and  charged  in  his  answer  that  in 
fact  the  complainant  deserted  him  at  the  time  she  alleged  he 
deserted  her.  At  the  same  time  he  filed  a  cross-bill,  praying 
for  divorce  in  his  behalf  on  the  ground  of  willful  desertion, 
as  charged  in  his  answer. 

At  this  same  term  of  court,  on  application  of  complainant, 
the  court  entered  a  decree  that  the  defendant  should  pay  com- 
plainant, as  alimony  pendente  lite,  $25  per  month  from  January 
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10th,  and  also  pay  Hopkins  &  Voss,  her  solicitors,  $50,  which 
decree  was  complied  with  by  the  defendant. 

On  the  3d  day  of  April,  1872,  the  cause  was  tried  before 
a  jury,  and  a  verdict  rendered  in  favor  of  the  defendant  on 
both  bill  and  cross-bill.  Application  was  then  made  by  com- 
plainant's solicitors  for  a  further  sum  in  liquidation  of  their 
fees.  This  motion  was  postponed,  but  a  decree  was  at  the 
time  entered  granting  a  divorce  to  the  defendant  on  his  cross- 
bill, and  dismissing  complainant's  bill.  Afterwards,  and  on 
the  1st  of  November,  1872,  the  court  made  an  order  that  the 
defendant  forthwith  pay  to  the  solicitors,  Hopkins  &  Voss, 
the  sum  of  $150  for  services  in  defending  in  the  suit  brought 
by  the  cross-bill.  From  this  judgment  of  the  court  the 
defendant  appealed. 

Courts  of  chancery  in  this  State,  while  a  cause  for  divorce 
is  pending  and  undetermined,  have  the  right  to  allow  alimony  , 
pendente  lite,  on  a  proper  showing,  where  the  wife  has  no  means. 
Petrie  v.  The  People,  40  111.  343. 

Courts  of  chancery  also  have  the  power,  where  the  wife 
sues  for  divorce,  and  a  decree  is  rendered  in  her  favor,  to 
grant  her  permanent  alimony  and  solicitor's  fees.  Armstrong 
v.  Armstrong,  35  111.  113. 

The  law  casts  upon  the  husband  the  duty  suitably  to  main- 
tain his  wife  according  to  his  ability  and  condition  in  life. 

In  the  case  of  Wheeler  v.  Wheeler,  18  111.  40,  this  court,  in 
discussing  the  liability  of  the  husband  to  furnish  support  to 
the  wife,  said:  "Alimony,  as  applied  to  the  marital  relation, 
is  that  maintenance  or  support  which  the  husband,  on  separa- 
tion, is  bound  to  provide  for  the  wife." 

In  a  divorce  suit  between  husband  and  wife,  while  the  mat- 
ters in  controversy  are  being  litigated,  the  wife  will  be  pre- 
sumed to  be  entitled  to  support  until  it  is  shown,  by  the  result 
of  the  trial,  that  her  claim  is  forfeited.  Growing  out  of,  in  a 
great  measure,  this  obligation  of  the  husband  to  support  the 
wife,  is  the  further  provision  of  our  equity  jurisprudence  that, 
while   the  suit  for   divorce   is    undetermined,  the  court  may, 
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upon  a  proper  showing,  decree  the  husband  to  pay  solicitor's 
fees  for  the  wife,  and  money  to  aid  her  to  develop  her  cause 
of  action  and  bring  it  to  a  speedy  trial. 

The  reason  for  this  is  obvious.  The  obligation  to  support 
implies  the  right  of  protection  from  the  wrongs  of  all  persons, 
and  the  necessary  means  to  enforce  such  remedies  as  the  laws 
provide,  and  where  the  husband  violates  the  law  and  his  sacred 
obligations  towards  his  wife,  it  is  but  right  that  he  should 
afford 'her  facilities  for  vindicating  her  rights  in  a  court  of 
justice. 

But  in  this  case  the  verdict  of  the  jury  demonstrated  the 
fact  that  the  husband  was  without  blame;  that  the  suit  of 
complainant  was  without  foundation.  Upon  what  principle 
or  authority  the  court  could  thus  compel  the  defendant  to 
pav  $150  to  the  solicitors  of  complainant,  we  are  at  a  loss  io 
understand. 

The  reason  for  the  rule  that  required  the  defendant  to  pay 
solicitor's  fees  to  aid  the  wife  to  develop  a  meritorious  case 
previous  to  the  verdict,  having  ceased,  that  rule  should  no 
longer  exist.  This  position  is  fully  sustained  by  the  author- 
ities. 

Bishop,  Vol.  2,  page  418,  says:  "-That  if  the  wife  omits  to 
make  any  application  to  the  court  until  after  the  suit  is  ended, 
or  if  she  makes  application  before,  but  receives  less  money 
than  she  needs,  and  if  she  has  failed  in  the  suit,  she  is  then 
too  late  to  make  any,  or  any  further  demand. 

"The  foundation  of  the  rule  of  the  Ecclesiastical  Court,  it 
was  observed,  was,  that  the  wife  should  be  enabled  to  bring 
her  case  to  a  hearing,  and  defend  herself;  and  so,  up  to  any 
time  previous  to  the  hearing,  the  husband  was  generally  liable 
to  have  the  wife's  costs  taxed  against  him,  and  the  court  has 
so  far  followed  the  rule;  but  if  the  wife  has  brought  her  case 
to  a  hearing,  however,  and  fails,  the  husband  has  never  then 
been  made  liable  to  her  costs." 

In  the  case  of  McCulloch  et  al.  v.  Murphy,  45  111.  256,  where 
the  wife  sued   for  divorce,  and,  by  decree  of  court,  $50  was 
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paid  her  solicitors,  at  the  next  succeeding  term  of  court  appli- 
cation was  made  by  her  solicitors  for  an  additional  allowance, 
and  made  proof  that  the  same  had  been  earned,  in  reply  to 
which  the  defendant  showed  that,  since  the  last  term  of  the 
court,  his  wife  had  returned  to  him  and  abandoned  the  case, 
This  court  held  that  the  solicitors  should  have  procured  the 
fees  while  the  suit  was  being  prosecuted,  and  as  the  wife  had 
abandoned  the  suit,  their  right  was  gone. 

The  judgment  of  the  court  requiring  $150  to  be  paid  by 
the  defendant  to  Hopkins  &  Yoss  will  be  reversed. 

Judgment  reversed. 


The  Chicago  West  Division  Kailway  Company 

v. 
John  Hughes. 

1.  Instruction — should  not  place  right  of  recovery  on  grounds  not 
involved  in  the  pleadings.  Where  the  gist  of  an  action  was  negligence  in 
the  servants  of  a  street  railwa}%  whereby  the  plaintiff  was  carelessly  run 
over  and  injured,  it  was  held  error  to  modify  an  instruction  asked  by  the 
defendant,  submitting  the  question  of  negligence  fairly  to  the  jury,  by 
submitting  other  matters  of  inducement  merely,  and  not  of  the  substance 
of  the  charge,  and  which,  if  true,  would  make  a  different  cause  of  action, 
and  especially  where  there  was  no  proof  of  such  other  matter. 

2.  Negligence — not  stopping  street  car.  Where  a  passenger  falls  off  a 
street  car  when  in  full  motion,  in  front  of  the  wheels,  and  the  servants  in 
charge  of  the  same  know  that  he  is  off  the  car,  and  holding  on  to  the  iron 
rail  to  save  himself  from  being  run  over,  it  is  culpable  negligence  if  they 
do  not  stop  the  car,  and  thereby  save  him  from  injury. 

3.  Excessive  damages — personal  injury.  Where  a  city  railway  com- 
pany was  sued  for  damages  sustained  through  the  negligence  of  its  ser- 
vants, and  it  was  alleged  that  the  plaintiff  was  pushed  off  the  end  of  the 
Car  in  front  of  the  wheels,  while  the  car  was  in  rapid  motion,  and  that  he 
caught  to  the  iron  railing  and  held  on  for  a  time  sufficient  to  have 
stopped  the  car  after  those  in  charge  knew  of  his  perilous  position,  but 
they  neglected  to  stop  the  same,  and  that  his  hold  finally  gave  way,  and 
the  wheels  run  over  his  arm,  it  was  held,  that  if  the  facts  had  justified  the 
finding  of  the  company  guilty,  $3000  damages  were  not  excessive. 
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Appeal  from  the  Circuit  Court  of  Du  Page  county  ;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

Messrs.  Ayer  &  Kales,  for  the  appellant. 

Messrs.  Bennett  &  Sherburne,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  commenced  in  the  Superior 
Court  of  Cook  county,  and  taken  by  change  of  venue  to 
Du  Page  county,  resulting  there  in  a  verdict  for  the  plaintiff 
of  five  thousand  dollars.  On  a  motion  for  a  new  trial  being 
made,  the  plaintiff  remitted  two  thousand  dollars,  and  judg- 
ment was  rendered  for  three  thousand  dollars.  To  reverse 
this  judgment  the  defendant  appeals. 

The  action  was  brought  against  the  Chicago  West  Division 
Railway  Company,  a  street  railway,  the  plaintiff  declaring  in 
three  counts,  the  first  two  for  driving  the  car  so  negligently 
that  the  plaintiff,  using  due  care,  was  thrown  from  the  car, 
run  over  and  greatly  injured.  In  the  third  count,  accom- 
panied by  the  requisite  preliminary  allegations,  it  is  charged, 
that  whilst  the  plaintiff  was  acting  with  all  due  care  and  dili- 
gence, one  of  the  servants  of  the  defendant,  who  was  control- 
ing  and  conducting  the  car,  while  passing  through  the  car,  in 
the  discharge  of  his  duty  as  such  servant,  carelessly  ran 
against  and  pushed  the  plaintiff  off  the  car,  by  means  whereof 
plaintiff  fell  from  the  car,  in  front  of  the  wheels,  while  the 
car  was  moving  at  full  speed,  and  plaintiff  seeing  and  realiz- 
ing he  wras  in  great  danger  of  being  crushed  thereby,  caught 
and  held  with  all  his  might  upon  the  front  part  of  the  car, 
and  was  dragged  for  some  distance  in  that  position,  and  while 
being  so  dragged,  he  called  in  a  loud  voice  to  defendant's 
servants  operating  the  car,  to  stop  it,  that  he  was  in  danger 
of  being  killed;  that  they  heard,  saw  and  knew  all  this,  and 
had   ample   time,   before  plaintiff's   hold   upon   the  car  was 
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broken,  to  have  stopped  the  car,  and  saved  plaintiff  from 
injury.  But  they  disregarded  all  this,  and  carelessly  and 
negligently  allowed  the  car  to  continue  on  at  full  speed,  and 
in  consequence  of  this  plaintiff's  hold  upon  the  car  was  broken, 
and  he  fell  upon  the  pavement  in  front  thereof,  and  was  run 
over,  his  arm  crushed,  wounded  and  mangled. 

Appellant  urges,  as  grounds  for  reversal,  giving  an  improper 
instruction  on  the  part  of  the  plaintiff,  refusing  to  give  proper 
instructions  on  behalf  of  the  defendants,  and  in  modifying 
their  instructions,  the  verdict  is  contrary  to  the  law  and  the 
evidence,  and  that  the  damages  are  excessive. 

Upon  the  point  that  the  verdict  is  contrary  to  the  evidence, 
asthe  case  will  have  to  be  tried  again,  we  forbear  any  par- 
ticular comments  on  the  evidence,  and  dismiss  its  considera- 
tion with  the  remark,  from  our  point  of  view,  and  fully  con- 
sidering the  testimony  with  surrounding  circumstances,  we 
should  be  very  unwilling  to  render  such  a  verdict.  The 
charge  that  he  was  kicked  off  or  pushed  off  the  car  is  not 
sustained,  save  by  his  own  oath,  and  he  is  flatly  contradicted 
by  the  driver  and  conductor,  who  were  both  in  a  better  con- 
dition to  know  the  facts  than  the  plaintiff,  for  he  was  most 
unquestionably  "under  the  influence  of  liquor"  at  the  time. 
He  stated,  in  one  part  of  his  testimony,  he  had  not  drank  a 
drop  on  that  day.  It  was  Sunday,  and  he  was  at  one  or  more 
saloons,  and  acknowledged  that  he  had  taken  one  glass  of 
beer.  Again  he  stated  he  had  taken  two  glasses  of  ale,  which 
he  called  beer.  How  much  whisky  he  had  taken,  he  did  not 
state.  Dr.  Skeer,  his  physician,  who  accompanied  him  in  the 
hack  immediately  after  the  accident,  says,  "I  noticed  at  once 
he  had  been  drinking,  one  of  the  best  evidences  of  which  was 
the  smell  of  his  breath.     His  general  conduct  denoted  that." 

We  have  directed  our  attention  chiefly  to  the  instructions, 
and  we  concur  with  appellant,  that  the  court  should  have 
given  their  fourth  instruction  as  asked. 

The  first  two  counts  of  the  declaration  were  for  negligence 
of  defendant;   the   third   count   claimed   that  a   servant   of 
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defendant,  passing  through  the  car,  carelessly  ran  against  and 
pushed  the  plaintiff  off  the  car,  whereby  he  fell  in  front  of 
the  wheels  while  it  was  moving  at  full  speed,  and  defendant's 
servants,  knowing  he  was  off  the  car  and  holding  on  to  save 
himself,  carelessly  and  negligently  failed  to  stop  the  car. 

The  gist  of  the  action  is  negligence,  and  nothing  else.  If 
the  plaintiff  was  pushed  from  the  car  intentionally  by  the 
servants  of  the  defendant,  the  action  would  be  trespass,  and 
if  death  resulted  from  it,  would  be  homicide  of  the  most 
atrocious  character.  There  is  no  proof  the  plaintiff  was 
pushed  from  the  car.  He  himself  states  he  was  thrown  off 
by  a  kick  from  behind;  did  not  see  who  kicked  him.  There 
were  several  persons  on  the  platform  at  the  time.  The  case 
on  trial  was  one  for  negligence  only,  and  plaintiff  was  bound 
to  establish  his  case  by  a  preponderance  of  evidence.  The 
charge  in  the  third  count  is  not  for  pushing  plaintiff  off  the 
car,  but  for  carelessly  and  negligently  proceeding  with  the  car, 
when  the  managers  of  the  car  knew  he  was  off,  and  hanging 
by  the  iron  rail  of  the  step.  This  was  the  culpable  negligence, 
and  the  instruction,  as  asked,  submitted  this  point  fairly  to 
the  jury.  The  modification  was  unnecessary,  and  might  have 
led  the  jury  off  to  the  consideration  of  matters  of  inducement 
merely,  and  not  the  substance  of  the  charge.  If  the  jury 
found  the  plaintiff  was  pushed  off  by  a  servant  of  the  com- 
pany, then  the  verdict  is  contrary  to  the  evidence,  and  ought 
not  to  stand.  The  instruction  as  modified  would  have  author- 
ized the  jury  to  find  against  the  defendant,  though  the  plain- 
tiff might  have  been  pushed  off  by  some  one  not  connected 
with  the  car.  It  is  complained  by  appellant  that  the  court 
improperly  modified  the  sixth  instruction.  We  fail  to  see 
wherein  the  court  erred  in  this  respect.  All  the  material 
parts  of  the  modification  are  alleged  in  the  declaration,  and 
testimony  was  heard  to  substantiate  them. 

Upon  the  point  the  damages  are  excessive,  we  are  not  satis- 
fied they  are,  if  the  jury  were  authorized  to  find  the  defendants 
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guilty.     If  the  facts  justify  the  finding,  the  damages  are  not 
excessive. 

For  the  reasons  given  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 


The  Illinois  Centkal  Kailkoad  Company 

V. 

Samuel  Benton. 

1.  Negligence — neglect  to  give  signal  on  approaching  a  crossing  by  rail- 
road company.  The  statute  onl}r  imposes  a  liability  upon  a  railroad  com- 
pany  for  neglecting  to  ring  a  bell  or  sound  a  whistle  as  its  train  approaches 
a  highway  crossing,  for  injury  resulting  from  that  neglect  of  duty. 
Where  it  appears  that  the  non-compliance  with  the  statute  did  not  result 
in  injury,  no  cause  of  action  wilr'arise.  The  injury  complained  of  must 
be  the  result  of  that  neglect,  either  in  whole  or  in  part. 

2.  If  the  companjr  are  guilty  of  other  negligence,  and  it  is  doubtful 
which  produced  the  injury,  or  if  both  combined  produced  the  injury, 
then  the  company  will  be  liable,  if  the  injured  party  is  not  also  in  default 
to  such  an  extent  as  to  relieve  the  company  from  liability. 

3.  Same — question  of  fact  whether  neglect  caused  the  injury.  Whether 
the  failure  to  ring  a  bell  or  sound  a  whistle  on  approaching  a  highway 
crossing  by  a  railroad  train,  as  required  by  the  statute,  was  the  cause  of 
an  injury  sustained,  is  a  question  of  fact  for  the  determination  of  the  jury. 

4.  Same — rule  as  to  comparative.  The  rule  adhered  to  by  this  court  is, 
that  negligence  in  the  plaintiff  which  may  have  contributed  to  the  injury 
will  not  prevent  a  recovery,  when  it  is  slight  and  that  of  defendant  is 
gross.  An  instruction  that  the  jury  may  find  for  the  plaintiff,  unless  his 
negligence  was  equal  to  or  greater  than  that  of  defendant,  is  not  the  law, 
and  therefore  erroneous. 

5.  Same — relative  rights  and  duties  of  railroad  company  and  traveler  at 
highway  crossings.  While  it  is  true  that  the  traveler  has  the  same  right 
to  cross  a  railroad  at  its  intersection  with  a  highway  that  the  railroad 
company  has  to  cross  the  highway,  yet  each  in  so  crossing  is  bound  to 
use  reasonable  care  and  effort  to  avoid  a  collision,  or  inflicting  an  injury 
on  the  other,  or  in  receiving  injury  from  the  other.  If  a  team  can  be 
checked  on  seeing  the  approach  of  a  train  more  readily  than  the  train,  it 
should  be  so  checked  up;  and  it  is  also  the  duty  of  the  person  having  it 
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in  charge  to  use  all  reasonable  efforts  to  see  and  avoid  the  danger.  And 
the  same  duty  devolves  on  those  having  charge  of  the  train.  Neither  has 
the  right  to  be  upon  the  crossing  at  the  same  instant  of  time. 

6.  Highway — what  is  evidence  of  its  existence.  Where  the  evidence 
showed  that  a  road  intersected  by  a  railroad  was  traveled  by  the  public 
and  had  been  worked  and  repaired  by  the  authorities  having  charge  of 
highways  in  that  district,  it  was  held  prima  facie  evidence  that  it  was  a 
public  highway,  legally  established,  and  sufficient  to  require  a  railroad 
company,  when  sued  for  injury  caused  by  a  neglect  to  ring  a  bell  or  sound 
a  whistle  when  approaching  the  same,  to  show  that  it  was  not  legally 
established,  in  order  to  excuse  itself  from  liability  for  neglect  of  this  duty. 

7.  Instruction — should  not  be  given  except  there  is  evidence  upon  which 
to  base  it.  Where  there  is  no  evidence  of  a  certain  state  of  fact,  an  instruc- 
tion based  upon  the  existence  of  such  state  of  fact  should  not  be  given. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Samuel  Benton 
against  the  appellant,  to  recover  damages  sustained  from  a 
collision  with  appellant's  train  of  cars,  at  a  highway  crossing. 
The  facts  of  the  case  are  stated  in  the  opinion. 

Messrs.  Eldridge  &  Lewis,  for  the  appellant. 

Mr.  R.  D.  McDonald,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  about  the  first  of  January,  1871,  the  servant 
of  appellee  was  driving  a  team  of  horses,  attached  to  a  wagon, 
along  a  road,  near  to  and  which  crossed  the  railroad  track  of 
appellant.  Appellee  had  sent  his  horses  to  a  blacksmith  shop 
to  have  them  shod,  after  which  the  driver  was  directed  to 
return  with  the  wagon  and  team,  by  the  way  of  the  village 
of  New  Rutland,  for  the  transaction  of  some  business.  In 
crossing  the  railroad,  one  of  appellant's  engines,  with  a  train 
attached,  struck  the  horses,  threw  them  and  the  wagon  into 
the  ditch  at  one  side  of  the  road,  killing  one  of  the  horses  and 
injuring  the  wagon.  The  declaration  was  in  case,  and  aver- 
red negligence  in  not  slackening  the  speed  of  the  train,  and 
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in  failing  to  ring  a  bell  or  sound  a  whistle  at  the  road  cross- 
ing, as  required  by  the  statute.  A  trial  was  had,  resulting  in 
a  verdict  and  judgment  against  the  company  for  the  sum  of 
$135.75,  from  which  this  appeal  is  prosecuted. 

It  is  urged  that  the  verdict  is  not  sustained  by  the  evidence, 
and  that  the  court  gave  improper  instructions,  by  which  the 
jury  were  misled  in  their  finding.  The  evidence  shows  that 
a  bell  was  not  rung  or  a  whistle  sounded,  at  the  time  of  the 
accident.  And  it  is  urged  that  the  evidence  fails  to  show 
that  the  highway  was  laid  out  or  otherwise  legally  established. 
The  evidence  shows  that  it  was  traveled  by  the  public,  and 
had  been  worked  and  repaired  by  the  authorities  having 
charge  of  the  highways  in  that  road  district.  This  was  prima 
facie  evidence  of  the  existence  of  a  public  highway,  legally 
established.  Chicago  and  Alton  Railroad  v.  Adler,  56  111. 
344. 

To  have  overcome  this  evidence,  appellant  should  have 
shown  that  the  road  had  no  legal  existence.  The  evidence, 
uncontradicted,  was  sufficient  to  require  them  to  show  that 
appellant  was  not  required  to  ring  a  bell  or  sound  a  whistle 
at  this  crossing. 

Whether  the  failure  to  ring  a  bell  or  sound  a  whistle,  as 
required  by  the  statute,  was  the  cause  of  the  injury,  was  a 
question  for  determination  by  the  jury.  The  statute  only 
imposes  liability  for  injuries  resulting  from  that  neglect  of 
duty.  And  Avhere  it  appears  that  the  non-compliance  with 
the  statute  did  not  result  in  injury,  no  such  cause  of  action 
would  arise  because  of  the  non-compliance  with  the  statute. 
The  injury  must  be  the  result  of  that  neglect,  either  in  whole 
or  in  part.  If  the  company  were  guilty  of  other  negligence, 
and  it  should  be  doubtful  which  produced  the  injury,  or  if 
both  combined  produced  the  injury,  then  the  company  would, 
no  doubt,  be  liable,  if  the  injured  party  was  not  in  default  to 
such  an  extent  as  to  relieve  the  company  from  liability. 

Both  parties  must  employ  all  reasonable  means  to  avoid 
the  infliction  of  injury  on  each  other,  and  to  avoid  receiving 
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it  themselves.  But  when  both  are  in  fault,  then  plaintiff 
can  not  recover,  unless  his  negligence  is  slight  and  that  of 
defendant  is  gross.  In  this  case,  the  servants  of  the  com- 
pany foiled  to  give  the  signal  on  their  approach  to  the  high- 
way. This  the  statute  required  them  to  do,  and  had  declared 
that,  failing  to  do  so,  they  should  be  liable  for  all  damages 
resulting  from  such  neglect.  But,  on  the  other  hand,  appel- 
lee's driver  was  acquainted  with  the  locality.  He  knew  that 
the  road  was  there  ;  that  it  approached  the  highway  through 
a  cut,  as  deep  as  the  top  of  the  cars,  and  yet  he  says  he  did 
not  think  about  the  railroad  or  the  approach  of  the  train, 
although  he  seems,  as  we  understand  the  evidence,  to  have 
been  meeting  the  train.  He  was  not  on  the  look-out,  as  he 
should  have  been.  Although  it  is  not  clear,  yet  the  proba- 
bilities seem  to  be  that,  had  he  been  looking  to  learn  whether 
a  train  was  approaching,  he  would  have  seen  it  in  time  to 
have  avoided  the  collision. 

But,  on  the  other  hand,  the  train  was  approaching 
through  a  cut,  above  which  only  the  smoke-stack  could  he 
seen.  The  train  was  running  down  grade,  and  the  steam 
had  been  cut  off  and  was  not  then  being  used.  This,  neces- 
sarily, made  the  approach  of  the  train  almost  noiseless, 
and,  being  out  of  view,  it  would  not  attract  attention,  as  it 
would  have  done  had  it  been  so  that  it  could  have  been 
readily  seen.  The  engine-driver  must  have  known  that  he 
was  approaching  the  road,  and  through  this  cut  ;  that  as 
he  was  not  using  steam,  persons  who  might  be  in  the  act 
of  crossing  the  road  would  not  be  as  likely  to  be  apprised  of 
its  approach  as  had  steam  been  used.  There  was  less  sound 
to  attract  the  ear,  and  left  the  person  passing  to  rely  on  his 
sight,  when  it  was  not,  perhaps,  easy  to  see  the  train  approach- 
ing. This  the  engine-driver  must  have  known,  and  hence 
he  must  have  been  apprised  of  the  greater  necessity  of  com- 
plying with  the  statute,  by  giving  the  required  signal. 

It  is  evident  that  both  parties  were  guilty  of  negligence; 

and  it  was  for  the  jury,  under  proper  instructions,  to  deter- 
12— 69th  III. 
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mine,  from  all  of  the  testimony,  whether  the  negligence  of 
the  servant  of  appellee  was  slight  and  that  of  appellant  was 
gross. 

Were  the  instructions  erroneous?  The  first  of  appellee's 
instructions  asserted  the  proposition  too  broadly,  by  informing 
the  jury  that  plaintiff  had  an  equal  right  with  the  defendant 
to  be  at  the  crossing  with  his  conveyance  at  the  time  of  the 
collision.  He  had  an  equal  right  to  cross  the  railroad  that 
the  company  had  to  cross  the  highway;  but  in  doing  so  each 
was  bound  to  use  reasonable  care  and  effort  to  avoid  receiv- 
ing or  inflicting  injury,  upon  themselves  or  others.  If  a  team 
could  be  brought  to  a  stand  more  readily  than  the  train,  which 
all  will  concede,  then  the  team  should  be  checked  up  on  see- 
ing an  approaching  train;  and  it  is  the  duty  of  the  person 
having  it  in  charge,  to  use  all  reasonable  efforts  to  see  and 
avoid  the  danger.  And  the  same  dutv  devolves  on  those 
having  charge  of  the  train.  Neither  has  the  right  to  be  on 
the  crossing  at  the  same  instant  of  time  with  the  other,  and 
this  instruction  seems  to  imply  the  plaintiff  had  that  right. 
As  we  have  repeatedly  said,  each  party  must  be  held  to  the  use 
of  all  reasonable  precautions  and  efforts  to  avoid  receiving  or 
inflicting  injury.  All  know  that  such  collisions  are  dangerous, 
both  to  the  passengers  and  property  of  the  company  as  well  as 
persons  traveling  the  highway  and  his  property.  The  traveler 
on  the  highway,  having  the  greater  facilities  for  controlling 
his  vehicle,  should,  on  the  approach  of  the  heavier  and  more 
uncontrollable  machinery,  be  expected  to  come  to  a  stand 
rather  than  the  train.  Yet,  if  the  engine-driver  sees  that, 
from  any  cause,  a  collision  will  occur  unless  he  checks  or 
stops  his  train,  it  is  his  unquestioned  duty  to  do  so,  if  within 
his  power. 

The  plaintiff's  seventh  instruction  was  wrong  in  two  par- 
ticulars. First,  as  we  understand  the  testimony,  it  does  not 
show  that  appellee's  servant  was  compelled  to  deviate  from 
the  line  of  the  highway  to  find  a  suitable  and  convenient 
crossing  over  the  railroad  ;    and  if  we  are  correct,  as  to  the 
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want  of  such  evidence,  there  was  nothing  upon  which  to 
base  that  part  of  the  instruction.  But,  be  this  as  it  may, 
the  instruction  is  fatally  defective  in  telling  the  jury  that 
thev  could  find  for  the  plaintiff,  unless  his  negligence  was 
equal  to  or  greater  than  that  of  defendants.  Such  is  not  the 
law.  The  rule  announced  and  adhered  to  by  this  court  is, 
that  negligence  which  may  have  contributed  to  the  injury 
will  not  prevent  a  recovery  when  it  is  slight  as  compared 
with  the  negligence  of  the  defendant,  or,  more  correctly 
stated,  the  negligence  of  the  defendant  must  be  gross  and  that 
of  the  plaintiff  slight,  when  the  negligence  is  compared.  As 
the  principal  question  in  this  case  was,  whether  the  negligence 
of  the  plaintiff's  servant  was  slight  and  that  of  the  servants 
of  the  defendant  was  gross,  as  compared  with  his,  this  instruc- 
tion was  well  calculated  to  mislead  the  jury,  and  should  not 
have  been  given. 

The  judgment  of  the  court   below   must  be  reversed,  and 

the  cause  remanded. 

Judgment  reversed. 


James  Tucker 

v. 

Abner  B.  Page. 

1.  Arbitration  and  award — must  embrace  all  matters  submitted.  The 
general  doctrine  is,  that,  an  award  of  arbitrators  well  be  void  unless  it  com- 
prehends all  the  matters  submitted  which  are  named  in  the  submission. 

2.  Award — presumption  in  favor  of .  Where  the  submission  is  general, 
and  an  award  of  one  or  more  things  is  made,  it  will  be  presumed,  until 
the  contrary  is  shown,  that  nothing  else  was  referred  or  submitted  to  the 
arbitrators. 

3.  Same — requisites  to  its  validity.  Whether  the  submission  be  gen- 
eral or  special,  or  made  by  parol  or  by  writing  under  seal,  it  must  be  sub- 
stantially pursued  in  making  the  award,  and  the  award  must  be  certain 
and  final  as  to  the  rights  of  the  parties.  But  certainty  to  a  common  in- 
tent is  all  that  is  required. 


180  Tucker  v.  Page.  [Sept.  T. 

Statement  of  the  case. 

4.  Same — accident,  fraud  or  mistake.  In  the  absence  of  proof  of  acci- 
dent, fraud  or  mistake,  it  will  be  presumed  that  an  award  is  just  and 
correct,  and  its  justness  or  correctness  will  not  be  re-tried  in  a  suit  to 
recover  the  amount  found  due  from  one  party  to  the  other. 

5.  Same— evidence  to  impeach.  Where  an  award  is  signed  by  all  the 
arbitrators,  evidence  can  not  be  received  to  show  that  one  of  them  signed 
it  under  the  belief  that  it  would  not  be  binding,  or  would  not  be  legal. 
An  arbitrator  will  not  be  permitted  to  impeach  the  integrity  of  his  own 
conduct  or  that  of  his  co-arbitrators  in  making  the  award,  either  as  to  its 
execution,  deliveiy,  or  the  binding  effect  it  is  to  have. 

6.  Same — whether  pursuant  to  submission.  "Where  two  partners  submit- 
ted to  arbitration  all  the  differences  between  them  in  respect  to  their  part- 
nership affairs,  in  general  terms,  it  was  held,  that  the  arbitrators  were 
authorized  to  adjust  every  question  of  dispute  arising  out  of  the  partner- 
ship transactions,  however  complicated,  and  that  the}'-  were  not  limited  to 
the  books  of  the  partnership  account. 

7.  Variance — as  to  terms  of  submission  to  arbitrators.  Where  the  dec- 
laration in  a  suit  upon  an  award  averred  that  the  partnership  matters  sub- 
mitted covered  a  period  of  twelve  or  thirteen  years,  and  the  testimony 
showed  the  same  thing,  there  will  be  no  variance  from  the  fact  that  the 
arbitrators  and  the  parties  on  the  hearing  acted  upon  a  settlement  made 
some  five  years  before,  as  the  settlement  was  merely  evidence  upon  which 
the  arbitrators  acted  in  stating  the  account  for  the  whole  period  of  the 
partnership. 

8.  Interest — on  award.  Interest  may  be  recovered  upon  the  amount 
of  an  award  after  the  snme  is  clue  and  after  demand,  under  the  common 
counts,  although  the  declaration  contains  no  count  for  interest,  it  being 
but  an  incident  to  the  principal  sum. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Abner  B.  Page 
against  James  Tucker,  upon  an  award  of  arbitrators.  The 
proof  of  the  submission  and  its  terms  was  by  parol  evidence, 
there  being  no  written  submission.  The  following  is  a  copy 
of  the  award: 

"We,  the  subscribers,  appointed  by  the  agreement  of  the 
within  named  parties,  having  notified  and  met  with  said  par- 
ties, and  heard  their  several  allegations,  proofs  and  argu- 
ments, and  duly  considered  the  same,  do  award  and  determine 
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that  Abner  B.  Page  (party  1st  part,)  shall  recover  of  James 
Tucker  (party  2d  part,)  the  sum  of  $3500,  and  that  the  same 
shall  be  in  full  of  all  matters  referred  to  us. 

"Witness  our  hands,  this  1st  day  of  October,  1870." 

The  jury  returned  a  verdict  of  $3678.33  damages  in  favor 
of  the  plaintiff.  The  court  refused  a  motion  for  a  new  trial, 
and  rendered  judgment  on  the  verdict,  and  the  defendant 
brings  the  case  to  this  court  on  writ  of  error. 

Messrs.  Davidson  &  Glenn,  for  the  plaintiff  in  error. 

Messrs.  Stewart,  Phelps  &  Stewart,  for  the  defendant 
in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Liberal  constructions  should  always  be  given  to  arbitra- 
tions. It  is  for  the  reason  they  are  tribunals  of  the  parties' 
own  choosing,  and  afford  an  expeditious  mode,  in  many  in- 
stances, of  settling,  with  trifling  expense,  most  complicated 
litigation.  But,  to  prevent  any  abuse  that  might  defeat  the 
end  to  be  attained,  viz:  the  promotion  of  justice,  certain  fun- 
damental principles  should  never  be  disregarded. 

The  general  doctrine  is,  the  award  will  be  void,  unless  it 
comprehends  all  the  matters  submitted  which  are  named  in 
the  submission.  But  where  the  submission  is  general,  and  an 
award  of  one  or  more  things  is  made,  it  will  be  presumed, 
until  the  contrary  is  shown,  that  nothing  else  was  referred  or 
submitted  to  the  arbitrators.  Hubbard  v.  Furman,  29  111.  90; 
Wright  v.  Wright,  5  Co  wen,  197. 

The  arbitrators  must,  as  a  general  rule,  pursue  their  author- 
ity, and  any  marked  departure  will  render  their  award  inop- 
erative and  void.  In  such  cases  it  is  immaterial  whether  the 
submission  is  special  or  general,  or  whether  it  is  by  parol  or 
obligation  under  seal.  In  either  case,  the  submission  must 
be  substantially  followed.     It  must  be  certain  and  final  as  to 
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the  rights  of  the  parties.  Certainty  to  a  common  intent,  how- 
ever, is  all  that  is  required  under  the  rule  that  an  award  must 
be  certain  and  final.  Henriehson  v.  Remback,  33  111.  299; 
Jackson  v.  Ambler,  14  Johns.  96. 

The  submission  in  this  case  was  by  parol,  and  counsel  seek 
to  maintain  there  was  no  valid  submission  ever  made  definitely 
specifying  or  stating  what  the  arbitrators  were  to  decide. 

The  evidence  shows  that  all  the  differences  between  the 
parties  in  regard  to  their  partnership  affairs  were  submitted 
to  the  arbitrament  of  the  arbitrators  mutually  chosen.  The 
language  used  in  making  the  submission  is  general,  but  it  is 
comprehensive,  and,  under  the  authority  given,  no  reason  is 
perceived  why  the  arbitrators  could  not  adjust  every  question 
of  dispute  arising  out  of  the  partnership  transactions.  It 
would  be  a  narrow  and  illiberal  construction  of  the  terms  of 
the  submission,  as  shown  in  evidence  by  all  the  witnesses,  to 
adopt  the  views  of  counsel,  and  hold  the  submission  only  had 
reference  to  the  books  of  the  parties.  This  would  make  non- 
sense of  that  which  is  obviously  plain  by  the  use  of  intelli- 
gent terms  employed. 

It  is  apparent  that  neither  of  the  parties  nor  the  arbitrators 
understood  the  investigation  was  to  be  restricted  within  such 
narrow  limits.  The  contrary  unmistakably  appears  in  all 
they  did,  and  we  have  no  hesitation  in  coming  to  the  conclu- 
sion it  was  the  intention  to  submit  everything  in  dispute  in 
relation  to  their  complicated  partnership  transactions,  extend- 
ing through  a  series  of  years.  The  language  used  is  broad 
enough  to  bear  this  construction,  and  we  may  say  it  will  bear 
no  other  consistently  with  the  meaning  of  the  words  em- 
ployed. 

Regarding  this  as  the  true  meaning  of  the  agreement  be- 
tween the  parties,  the  award  follows  the  submission,  and  has 
all  the  elements  of  certainty  and  finality  required  by  the 
strictest  construction.  It  will  bar  any  future  litigation  in  regard 
to  the  matters  submitted. 
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We  are  unable  to  discover  any  foundation  for  the  sugges- 
tion that  there  is  a  variance  between  the  proof  and  the  decla- 
ration. The  averment  is,  the  matters  of  partnership  business 
submitted  covered  a  period  of  twelve  or  thirteen  years.  And 
so  we  understand  the  testimony. 

On  the  hearing  before  the  arbitrators,  it  was  agreed  the 
parties  had  a  settlement  in  1865,  and  there  was  a  certain  bal- 
ance found  due.  This  was  mere  evidence,  and  the  stipulation 
was,  no  doubt,  made  with  a  view  to  lighten  the  labors  of  the 
arbitrators.  Both  parties  being  satisfied  with  the  previous 
settlement,  it  was  not  deemed  necessary  to  open  the  investiga- 
tion. What  was  said  in  regard  to  the  settlement  did  not  and 
could  not  operate  to  change  the  terms  of  submission  previously 
made. 

No  means  is  afforded  us  of  knowing  whether  the  award 
will  do  justice  between  the  parties;  whether  it  is  correct  or 
erroneous.  No  accident,  fraud  or  mistake  being  shown,  it 
will  be  presumed  to  be  just  and  correct.  That  question  can 
not  be  retried  in  this  proceeding. 

The  award  is  signed  by  all  the  arbitrators,  and  evidence 
could  not  be  heard  to  show  that  one  of  them  signed  it  under 
the  belief  "it  would  not  be  binding,  or  would  not  be  the  last 
of  it,  or  would  not  be  legal."  An  arbitrator  can  not  be  per- 
mitted to  impeach  the  integrity  of  his  own  conduct  or  that 
of  his  co-arbitrators  in  making  the  award,  either  as  to  its 
execution,  delivery,  or  the  binding  effect  it  is  to  have.  Den- 
man  v  Bayless,  22  111.  302. 

Objection  is  taken  to  the  first  instruction  given  for  appellee, 
for  the  reason  it  authorized  the  jury  to  allow  interest  on  the 
amount  of  the  award  after  demand  of  payment.  It  is  con- 
ceded the  instruction  announces  a  correct  principle  of  law, 
but  the  objection  proceeds  on  the  ground  the  declaration  con- 
tains no  count  for  interest.  It  contains,  however,  the  common 
counts,  and  under  them,  we  think,  interest  is  recoverable  as 
an  incident  to  the  principal  sum  due,  after  demand,  without 
being  specially  claimed.     MeConnell  v.  Thomas,  2  Scam.  213. 
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Iii  Noyes  v.  MeLaflin,  62  111.  474,  it  was  held  that  interest 
might  be  recovered  on  an  award. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Josiah  H.  Bissell 

V. 

William  Terry  et  al. 

1.  Contract — by  what  law  governed.  A  conveyance  on  contract  for 
the  sale  of  land,  situate  in  this  State,  is  governed  by  the  laws  of  this 
State,  and  not  by  those  of  the  State  where  the  contract  is  made. 

2.  Powers — strict  construction  applied  to  agent's  authority  to  sell  land 
required  by  Statute  of  Frauds.  The  written  authority  of  an  agent  to  sell 
lands  of  his  principal,  required  by  the  Statute  of  Frauds,  must  receive 
the  same  strict  interpretation  as  ordinary  written  powers,  such  as  letters 
of  attorney  or  letters  of  instruction,  in  which  the  authority  is  never  ex- 
tended beyond  that  which  is  given  in  terms,  or  is  absolutely  necessary 
for  carrying  into  effect  that  which  is  expressly  given. 

3.  Same — construed  with  reference  to  surrounding  circumstances.  Where 
letters  written  by  the  owner  of  land  are  relied  on  as  conferring  an  author- 
ity to  sell  the  same,  they  will  be  construed  with  reference  to  the  sur- 
rounding facts  and  circumstances,  in  determining  whether  they  were,  in 
fact,  intended  to  authorize  the  party  addressed  to  make  a  sale. 

4.  Sale — by  one  claiming  to  be  agent.  Where  a  real  estate  agent  of 
Chicago  called  upon  the  owner  of  lots,  situate  in  that  city,  to  know  if  they 
were  for  sale,  and  the  owner  informed  him  they  were,  and  fixed  his  lowest 
price  thereon,  but  requested  information  as  to  their  real  value,  and  for 
the  purpose  of  learning  such  fact  wrote  to  the  agent,  giving  their  num- 
bers, and  the  latter,  instead  of  giving  the  desired  information,  sent  an  offer 
for  their  purchase,  which  was  declined,  the  owner  replying  that  he  ad- 
hered to  the  price  first  named  by  him,  and  the  agent,  on  receipt  of  this, 
contracted,  in  writing,  for  the  sale  of  the  lots  at  the  price  named,  which  pro- 
vided that  if  the  owner  should  not  ratify  the  same  as  to  the  incum- 
brances to  be  taken  to  secure  the  deferred  payments,  the  purchaser  should 
have  the  right  to  rescind  the  contract,  and  a  cop}r  of  the  contract  wras 
sent  to  the  owner  for  his  ratification,  and   the  owner,  on  receipt  thereof, 
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immediately  returned  the  same,  with  a  letter  stating  that  he  had  previous- 
ly sold  the  lots,  and  expressing  regret  that  the  offer  had  not  come  sooner: 
Held,  on  bill  by  the  purchaser  for  specific  performance,  that  the  writing, 
given  by  the  agent,  under  the  circumstances,  never  became  a  complete 
and  binding  contract  upon  the  owner. 

5.  In  such  case,  even  if  the  agent  had  written  authority  to  sell  the 
lots,  but  did  not  choose  to  exercise  it  without  the  personal  approval  of 
his  principal,  and  sent  the  written  contract  to  him  to  be  ratified,  this 
would  leave  the  sale  incomplete;  and  the  agent,  after  notice  from  his 
principal  that  he  had  sold  the  property  to  another,  would  have  no  power 
to  complete  the  same. 

6.  Agency — revocation  oy  implication  of  law.  Where  the  principal 
disposes  of  the  subject  matter  of  the  agencj-,  this,  by  implication  of  law, 
will  operate  as  a  revocation  of  the  power  of  his  agent  to  sell   the  same. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  William  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  equity,  in  the  circuit  court  of  Cook 
county,  by  appellant,  Bissell,  against  William  Terry  and 
others,  the  appellees,  to  enforce  specific  performance  by  Terry 
of  a  contract  for  the  sale  of  certain  real  estate  therein  de- 
scribed, situate  in  the  city  of  Chicago,  which  contract  was 
alleged  to  have  been  made  by  Terry,  through  his  legally 
authorized  agent,  M.  N.  Lord,  and  is  as  follows: 

"Sold  to  Josiah  H.  Bissell  the  following  described  pieces, 
parcels  of  land,  situate  in  the  city  of  Chicago,  county  of 
Cook,  and  State  of  Illinois,  to-wit  :  Lots  5,  6,  7,  8,  9,  and 
16,  17,  18,  19,  20,  21  and  22,  all  in  block  5,  on  Milwaukee 
Avenue;  lots  31  to  35  inclusive,  and  37  to  45  inclusive,  in 
block  12,  on  Milwaukee  Avenue  ;  lots  45  to  48  inclusive,  in 
block  7,  all  the  above  in  Pierce's  addition  to  Holstein,  for  the 
price  and  sum  of  five  hundred  and  fifty  dollars  ($550)  per 
lot,  to  be  paid  as  follows:  One-third  cash,  upon  a  delivery 
of  a  good  and  sufficient  warranty  deed,  with  release  of  dower, 
after  title  has  been  examined  and  found  good,  and  the  balance 
in  two  equal  annual  payments,  with  interest  at  eight  per  cent 
per  annum,  payable  annually,  to  be  secured  back  upon  said 
property,  to  be  in  not  less  than  three  separate  incumbrances, 
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adjoining  lots  to  be  placed  together,  and  the  one  year  notes 
to  be  separated  from  the  two  year  notes,  and  each  deed  of 
incumbrance  to  contain  a  proviso  that  upon  payment  of  the 
proportionate  amount  for  which  one  or  more  lots  are  incum- 
bered, they  shall  be  duly  released. 

Abstract,  showing  a  perfect  title,  to  be  furnished  by  vendor. 
It  is  understood  that  if  the  owner  shall  refuse  to  ratify  the  separa- 
tion of  incumbrances,  Bissell  has  the  right  to  rescind  this  contract. 
Abstract  to  be  furnished  within  thirty  days,  or  as  soon  there- 
after as  it  can  be  reasonably  procured. 

Received,  on  account  of  the  above  purchase  money,  one 
hundred  dollars. 

Dated  this  18th  day  of  November,  A.  D.  1872. 
(Signed)  Wm.   Terry, 

per  M.  N.  Lord,  Agent." 

Terry,  in  his  answer,  denied  the  contract,  and  the  authority 
of  Lord  to  make  it,  setting  up  the  Statute  of  Frauds  requir- 
ing such  authority  to  be  in  writing.  Answers  were  filed  by 
the  other  defendants,  and  upon  issues  formed  by  replica- 
tions, the  cause  was  heard  upon  pleadings  and  proofs,  and  a 
decree  passed  dismissing  complainant's  bill,  and  he  appealed 
to  this  court,  assigning  error  upon  that  decree. 

It  appears,  from  the  evidence,  that  Terry  resided  in  Louis- 
ville, Ky.,  and  Lord  was  a  real  estate  broker,  residing  in 
Chicago;  that  on  the  26th  of  October,  1872,  Lord,  being  in 
Louisville,  inquired  of  Terry  whether  he  had  some  real 
estate  in  Chicago  which  he  wished  to  sell.  The  latter  replied 
that  he  had,  and  had  a  day  or  two  previously  received  an  offer 
for  it.  Lord  wished  to  know  the  location  of  it.  Terry  not 
having  the  papers  at  hand,  was  then  unable  to  give  it.  Upon 
Lord  stating  that  he  was  in  the  real  estate  business,  it  was 
then  arranged  that  Terry  should,  as  soon  as  convenient,  send 
descriptions  to  Lord  at  Chicago,  and  as  the  latter  was  expect- 
ing to  return  home  on  the  following  Mondav,  he  was  to  ascer- 
tain  the  value  and  inform  Terry.     Lord  testified  that  Terry 
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then  told  him  that  if  he  could  sell  the  lots  at  $550  a  lot,  to 
sell  them.  This,  Terry  denies,  and  denies  that  he  gave  him 
any  authority  to  sell.  Neither  party  is  corroborated  on  this 
point,  except  so  far  as  the  letters  go.  Two  days  after  this 
interview  Terry  wrote  Lord  at  Chicago  the  following  letter  : 

"Louisvilee,  Oct.  28,  1872. 
"Bro.  Lord  :  The  numbers  of  lots  fronting  on  the  ave- 
nue are  as  follows  :  Block  five  (5),  5  to  9,  inclusive  ;  16  to 
22  inclusive.  Block  12,  31  to  35,  and  37  to  45,  inclusive. 
Block  7,  fronting  on  Courtland  street,  45,  46,  47,  48.  I 
don't  feel  willing  to  take  less  that  $550  per  lot ;  one-third 
cash,  one  and  two  years,  with  eight  per  cent  interest,  and 
would  like  to  have  more  if  to  be  had.  Let  me  hear  from 
you  at  your  earliest  convenience. 

"Yours  truly, 

"W.  Terry." 

Not  hearing  from  Lord,  on  the  9th  of  November,  1872, 
Terry  wrote  him  again  : 

aLouisviLLE,Nov.  9,  1872. 
"Bro.  Lord  :  I  wrote  you  some  two  weeks  ago  in  rela- 
tion to  lots  on  Milwaukee  Avenue,  with  numbers  of  same. 
I  would  like  to  hear  from  you  on  receipt  of  this,  as  to  their 
value.  I  am  offered  $500  per  lot,  one-third  cash,  balance 
one  and  two  years  with  eight  per  cent  interest. 

" Yours  truly, 

"W.  Terry." 

Bissell  having  meanwhile  made  a  proposition  to  Lord  to 
purchase  the  lots  ;it  $525  each,  the  latter,  November  12,  ad- 
dressed a  letter  to  Terry,  as  follows : 

^Chicago,  Nov.  12,  1872. 
"Dear  Bro.  Terry:     I   am  offered    $525  per  lot  for  the 
whole  of  your  lots;  one-third  cash,  balance  in  two  years  at 
eight  per  cent   interest,  payable  annually.     You  are    to  fur- 
nish the  purchaser  an  abstract,  and  title   to  be  good  in  you  ; 
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you  to  pay  all  taxes  levied  in  1872.     Let  me  know  by  return 

mail.  "Yours, 

"M.  N.  Lord." 
To  which  was  the  following  reply  : 

"Louisville,  Ky.,  Nov.  14,  1872. 

"Bro.  Lord  :  Yours  of  the  12th  inst.  is  to  hand.  I  must 
adhere  to  my  original  proposition,  $550  each,  for  all;  one- 
third  cash,  balance  one  and  two  years,  with  eight  per  cent 
interest.  I  am  offered  my  price,  with  little  variation  in 
amount  paid  down.  "Yours  truly, 

"W.  Terry." 

This  last  letter  was  received  by  Lord  on  the  18th,  same 
month,  and  Bissell  being  in  Lord's  office  at  the  time,  the  let- 
ter was  read  to  him.  Immediately,  on  that  day,  the  instru- 
ment set  out  in  the  bill  was  drawn  up  by  Bissell,  who  is  an 
attorney,  residing  in  Chicago.  It  was  signed  by  Lord,  as  it 
now  appears,  and  by  arrangement  between  him  and  Bissell,  it 
was  to  be  submitted  by  Lord  to  Terry,  for  his  approval,  by 
sending  the  latter  a  copy.  The  letter,  inclosing  the  copy  to 
Terry,  is  as  follows  : 

"Chicago,  Nov.  18,1872. 

William  Terry — Bear  Bro. :  Yours  of  the  1.4th  inst. 
received  this  afternoon.  My  party  was  in  the  office  at  the 
time,  and  I  closed  the  sale  on  your  description  and  terms, 
and  stated  in  the  contract,  first,  that  the  one  year  note  should 
cover  one-half  of  the  property,  and  the  other  half  in  the 
trust  deed,  and  to  be  released  in  one-third  parcels,  or  in  lots, 
if  necessary;  i.  e.  all  that  were  included  in  the  trust  deed  un- 
der the  first  note,  to  be  released  on  payment  thereof  at  the 
end  of  the  first  year,  if  not  released  before  ;  and  so  with  the 
second  note  at  the  end  of  two  years.  This  is  a  sort  of  neces- 
sity, on  account  of  the  fact  that  it  is  retailed  to  Germans  : 
however,  it  generally  amounts  to  nothing  the  first  year,  and 
not  much  the  second  year.  Still,  if  one  wants  to  pay  an 
eight  per  cent  mortgage,  when  money  is  worth  ten  per  cent, 
all  right;  it    is  not  likely  that  it  will   be  paid  beforehand. 
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You  will  notice,  in  the  copy  of  the  contract  which  I  send 
you,  that  you  are  to  ratify  or  reject  that  part.  It  is  our 
usual  way  with  such  property,  and  I  do  hope  you  will  not 
object,  as  money  is  awful  tight,  and  I  have  worked  hard  to 
earn  my  2J  per  cent  commission.  How  about  abstracts?  If 
you  have  one,  please  send  it,  or  give  me  an  order,  with 
instructions  when  and  where  to  get  it,  and  I  will  attend  to  it 
immediately.  The  papers  I  will  make,  and  no  cost,  and  for- 
ward to  you.  I  consider  the  sale  a  good  one,  our  market 
being  so  close  that  not  much  will  be  done  till  spring.  Please 
to  return  the  contract,  with  approval,  and  directions  about 
abstract,  etc.  If  you  want  to  place  the  money  on  good  paper, 
I  can  get  you  two  per  cent  a  month.  Hoping  this  will  meet 
your  approval,  I  remain, 

"Fraternally  yours, 

M.  N.  Lord." 

Terry,  upon  the  receipt  of  this  letter,  replied  immediately, 
as  follows : 

"Louisville,  Nov.  20,  1872. 

"Bro.  Lord:  Yours,  with  copy  of  contract,  came  to  hand 
this  morning.  I  wrote  you  on  yesterday  that  the  property 
was  sold.  Parties  advised  me  yesterday,  or  rather  their  letter 
came  to  hand  advising  me,  and  I  accepted  and  then  advised 
you.  Inclosed  I  return  you  the  copy  of  contract.  I  wish 
you  had  gotten  your  parties  to  the  point  sooner. 

"Yours  truly,  W.  Terry." 

It  further  appeared  that  Bissell  did  not,  in  fact,  pay  the 
one  hundred  dollars  acknowledged  in  the  supposed  contract, 
but  instead  thereof  gave  Lord  his  check  for  that  amount, 
which,  on  the  19th  of  November,  1872,  he  demanded  back  of 
Lord.     This  check  has  never  been  paid. 

Messrs.  Upton,  Boutell  &  Waterman,  for  the  appellant. 
Messrs.  Cooper,  Garnett  &  Packard,  for  the  appellees. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  principal  question  in  this  case  is,  whether  the  instru- 
ment set  out  in  the  bill,  which  the  complainant  sought  to 
have  specifically  enforced  in  equity,  as  the  contract  of  Terrv, 
ever  became  obligatory  upon  him.  That  question,  under  the 
issues  formed,  involves  two  others:  First — Whether  Lord, 
the  alleged  agent,  was  duly  authorized,  within  the  meaning 
of  the  Statute  of  Frauds,  to  make  that  contract  in  the  name 
of  Terry.  Second — Whether,  if  he  was,  a  contract  as  alleged 
was  completely  made  before  the  authority  was  revoked. 

Counsel  for  appellant  raised  a  question,  in  limine,  that  by 
the  laws  of  Kentucky  the  authority  of  an  agent  to  make 
such  a  contract  is  not  required  to  be  in  writing.  And  they 
say  that  Terry,  at  the  interview  with  Lord,  at  Louisville,  in 
that  State,  on  the  26th  of  October,  1872,  gave  the  latter  full 
and  complete  verbal  authority  to  make  a  contract  for  the  sale 
of  the  lands  in  question,  and  that  therefore  no  question  under 
the  Statute  of  Frauds  of  the  State  of  Illinois,  can  arise. 

The  first  answer  we  make  to  that  position  is,  that  the  fact 
is  not  established  by  a  preponderance  of  evidence.  Lord  is 
the  only  witness  who  testifies  to  it,  and  who  is  interested,  to 
the  extent  of  his  commissions,  to  make  out  the  authority.  But 
it  is  denied  by  Terry,  who  testifies  that  Lord  was  simply  em- 
ployed to  ascertain  and  advise  him  as  to  the  value  of  the  lots, 
and  in  this,  Terry  is  strongly  corroborated  by  the  correspon- 
dence. The  second  answer  to  this  point  is  perfectly  conclu- 
sive. The  lands  in  question  are  situate  in  this  State.  That 
being  so,  any  conveyance,  or  contract  for  the  sale  of  them, 
would  be  governed  by  the  lex  situs.  This  is  familiar  doctrine, 
and  scarcely  needs  the  citation  of  authority  for  its  support. 
Sherman  v.  Gassett,  4  Gilm.  521,  and  cases  there  cited;  Story's 
Confl.  of  Laws,  sec.  363  et  seq.,  sec.  435. 

The  statute  provides  that  "no  action  shall  be  brought  to 
charge  any  person  upon  any  contract   for  the  sale  of  lands, 
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tenements  or  hereditaments,  or  any  interest  in  or  concerning 
them,  for  a  longer  term  than  one  year,  unless  such  contract 
or  some  memorandum  or  note  thereof  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized,  in  writing,  signed  by 
such  party." 

The  same  question  might  arise  under  this  last  clause,  as 
upon  the  first  branch  of  the  section,  as  to  what  would  con- 
stitute a  sufficient  "siarnins;"  within  the  meaning1  of  the  act. 
Otherwise  the  clause  is  clear  and  unambiguous,  and  not  open 
to  construction.  But  a  question  does  arise,  when  a  paper  is 
produced,  which  is  claimed  to  constitute  an  authority  to 
make  a  contract  for  the  sale  of  lands,  etc.,  on  behalf  of  an- 
other, as  to  what  rule  of  construction  will  be  applied  to  such 
writing.  Upon  due  consideration  of  the  evils  which  led  to 
its  adoption,  its  object  and  purpose,  we  are  inclined  to  hold 
that  the  rule  of  construction  to  which  such  writings  should 
be  subject,  is  the  ordinary  common  law  rule,  which  is,  that 
all  written  powers,  such  as  letters  of  attorney,  or  letters  of 
instructions,  must  receive  a  strict  interpretation  ;  the  author- 
ity never  being  extended  beyond  that  which  is  given  in 
terms,  or  is  absolutely  necessary  for  carrying  the  authority  so 
given  into  effect.  Dunlap's  Paley  on  Ag.  192  ;  Story  on  Ag. 
sees.  68.  69. 

It  is  not  claimed  in  this  case,  that  there  was  any  other 
authority  from  Terry  to  Lord,  except  what  is  contained  in  the 
letters  of  the  former.  These  letters  should  be  construed 
Avith  reference  to  the  surrounding  circumstances.  In  the 
first  place,  Terry  did  not  apply  to  Lord  with  reference  to 
these  lots;  but  the  latter,  being  a  land  agent  in  Chicago, 
where  the  lots  were,  while  on  a  visit  to  Louisville,  called  on 
Terry  and  made  inquiries  about  the  property  and  whether  it 
was  for  sale.  He  then  found  that  they  were  for  sale,  and 
that  Terry  had  received  a  proposition  of  purchase  from  some 
other  party;  that  Terry  was  in  doubt  as  to  their  real  value, 
and  whether  he   ought  to  accept  the  offer  which   had  been 
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made.  Lord,  being  in  the  business  of  real  estate,  volunteered 
his  services  to  investigate,  ascertain  their  real  value  and  so 
inform  Terry,  and  for  this  purpose  wanted  a  description  of 
them.  This,  Terry  could  not  give,  because  he  had  not  the 
requisite  data  'at  hand,  but  promised  to  send  the  numbers, 
etc.,  in  a  short  time.  We  are  satisfied,  from  the  testimony  of 
these  witnesses,  and  the  subsequent  letters,  that  nothing  more 
was  intended  by  Terry  than  merely  to  avail  himself  of  his 
friend's  knowledge  and  facilities  to  ascertain  the  real  market 
value  of  his  lots.  He  had  fixed  in  his  own  mind  a  minimum, 
but  was  evidently  in  doubt  whether  it  was  not  too  low.  This 
interview  was  October  26,  1872.  Accordingly  we  find  that 
on  the  28th,  same  month,  Terry  sent  on  to  Lord  the  numbers 
and  description  of  his  lots,  stating  that  he  did  not  feel  will- 
ing to  take  less  than  $550  per  lot,  one-third  cash  and  balance 
in  one  and  two  years,  with  eight  per  cent  interest,  saying  he 
would  like  to  get  more  if  he  could,  and  calling  upon  Lord 
to  let  him  hear  from  him  at  his  earliest  convenience.  Not 
hearing  from  him,  on  November  9th,  1872,  he  addressed  an- 
other letter  to  Lord,  referring  to  his  former  letter,  and  sav- 
ing, "I  would  like  to  hear  from  you,  on  receipt  of  this,  as  to 
their  value.  I  am  offered  $500  per  lot,  one-third  cash,  bal- 
ance one  and  two  years,  with  eight  per  cent  interest." 

Lord,  having  conceived  the  idea  of  making  commissions  for 
himself,  not  only  kept  silent  as  to  the  value  of  the  lots,  but 
received  a  proposition  from  Bissell  to  purchase  them  for  $525 
per  lot,  one-third  cash,  and  balance  in  two  years  at  eight  per 
cent  interest.  Up  to  this  time  Lord  had  no  supposition  of 
authority  in  him  to  enter  into  a  contract  in  the  name  of  Terry. 
Nor  had  Bissell  ;  for,  at  his  request,  Lord  sent  on  this  propo- 
sition to  Terry  for  his  approval  or  rejection.  It  was  received 
by  the  latter  and  rejected.  In  Terry's  reply  of  date  Novem- 
ber 14,  1872,  he  says,  "I  must  adhere  to  my  original  propo- 
sition, $550  each,  for  all,  one-third  cash,  balance  one  and  two 
years,  with  eight  per  cent  interest.  I  am  offered  my  price, 
with  little  variation  in  amount  paid  down.7' 
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Now,  it  is  from  these  letters,  alone,  that  the  authority  in 
Lord  to  make  the  alleged  contract  set  out  in  the  bill  is  de- 
rived j  for,  on  the  same  day  of  the  receipt  of  the  letter  last 
above  mentioned,  the  instrument  was  drawn.  Tested  by  the 
rule  of  strict  interpretation  above  laid  down,  and  considered 
in  the  light  of  surrounding  circumstances,  no  such  authority 
was  intended  to  be  conferred,  nor  did  the  letters  purport  to 
confer  it.  Terry  had  fixed  upon  his  minimum,  and  was  de- 
sirous of  obtaining  Lord's  opinion  as  to  their  real  value.  The 
latter  skillfully  abstained  from  giving  an  opinion,  and  kept 
putting  propositions  before  Terry  instead,  thereby  hoping  to 
make  his  commissions  of  2J  per  cent,  as  is  shown  by  his  let- 
ter of  the  18th  November,  inclosing  Bissell's  second  propo- 
sition. And  besides,  these  letters  of  Terry  disclose  the  fact 
that  he  was  negotiating  in  his  own  behalf  as  to  the  property, 
all  the  time.  Whatever  authority  Lord  had,  was  that  of  a 
special  agent.  Bissell  was  bound  to  know  the  extent  of  that 
authority,  and  the  evidence  shows  that  he,  in  fact,  did  know. 
But  the  controlling  circumstance  in  this  respect  is,  that 
neither  Lord  nor  Bissell  acted,  in  the  preparation  of  the  in- 
strument set  out,  upon  the  assumption  that  Lord  possessed 
the  authority,  as  agent  of  Terry,  to  make  that  a  complete  and 
binding  contract  upon  the  latter,  without  his  personal  ap- 
proval. It  was  not  delivered,  but,  with  their  mutual  under- 
standing and  assent,  was  to  be  forwarded  to  Terry  for  his 
approval,  which  was  accordingly  done  by  inclosing  it  in 
Lord's  letter  to  Terry,  of  the  same  date  of  the  instrument, 
November  18,  1872.  As  consonant  with  this  purpose,  Bissell 
did  not  in  fact  pay  to  Lord  the  $100,  the  receipt  of  which  is 
recited  in  the  instrument  called  a  contract,  but  gave  Lord  his 
check  for  that  amount,  under  the  arrangement  that  the  latter 
was  to  hold  it  pending  the  submission  of  Bissell's  second 
proposition  of  purchase  to  Terry  for  his  approval,  and  if  the 
latter  approved,  the  amount  was  to  be  credited  on  the  pur- 
chase money ;  if  not,  the  check  was  to  be  returned.  And  on 
the  next  dav  after  giving  it,  November  19th.  Bissell  declared 
13— 69th  III, 


194  BrssET/L  v.  Terry  et  at.  [Sept.  T. 

Opinion  of  the  Court. 

his  purpose  to  withdraw   his  proposition,  and  demanded  his 
check  back  of  Lord.     This  check  has  never  been  paid. 

Now,  can  it  be  maintained,  upon  any  of  the  settled  prin- 
ciples of  contracts,  that,  under  the  circumstances  of  this  case, 
the  instrument  set  out  became  a  complete  and  binding  con- 
tract upon  Terry,  on  the  day  when  it  was  signed  by  Lord  and 
sent  to  Terry  for  his  approval  ?  We  do  not  understand  appel- 
lant's counsel  as  so  claiming.  If  not,  then  when  and  how 
did  it  afterwards  become  so?  Terry  received  the  letter 
inclosing  it  to  him  for  his  approval,  November  20,  1872. 
But  on  the  day  previous — the  19th — he  had  sold  the  propertv 
himself  to  another  party,  and  by  letter  of  that  date  advised 
Lord  of  the  fact.  So  that,  by  reply  to  Lord,  sent  on  the  same 
day  of  the  receipt  of  his  letter  inclosing  the  contract  for 
approval,  Terry  returns  the  contract  without  his  approval, 
stating,  and  of  course  as  a  reason,  that  he  had,  previously  to 
the  receipt  of  it,  and  on  the  19th  of  November,  sold  the  prop- 
erty to  another  party,  and  expressing  his  wish  that  Lord  had 
brought  this  thing  about  sooner.  He  did  not  say  in  so  many 
words  that  he  did  not  approve  of  the  proposition  sent,  because 
he  had  previously  sold  the  property,  but  that  is  its  meaning, 
and  the  only  fair  meaning  to  be  put  upon  it.  It  would,  there- 
fore, be  a  forced  and  unnatural  construction  of  that  letter  to 
say  that  it  directly  or  impliedly  ratified  the  act  of  Lord  in 
signing  the  instrument.  Then,  it  follows  that,  down  to  the 
time  of  the  return  of  the  instrument  by  Terry  to  Lord,  with- 
out the  approval  of  the  former,  it  had  received  no  validity  as 
a  contract.  Could  Lord  give  it  any  by  any  subsequent  act  on 
his  part?  Concede,  for  the  sake  of  the  argument,  that,  at  the 
time  of  making  it,  he  in  fact  had  the  authority  in  writing  to 
make  it,  but  had  not  chosen  to  exercise  it  without  the  personal 
approval  of  his  principal,  so  that  it  was  left  incomplete,  could 
he  complete  it  after  being  notified  that  Terry  had  disposed 
of  the  subject  matter  of  the  agency?  We  think  not.  The 
power  was  subject  to  revocation  at  the  pleasure  of  the  prin- 
cipal, and   when    he  disposed   of  the  subject   matter   of  the 


1873.]  The  People  ex  rel.  v.  Crossley  et  al  195 

Statement  of  the  case. 

agency,  such  act  occasioned  such  a  change  of  condition,  such 
incapacity,  as  that  Lord's  authority  would  be  revoked  by 
operation  of  law.  Story  on  Ag.  481;  Gilbert  et  al.  v.  Holmes, 
64  111.  548. 

We  are  of  opinion  that  the  contract  set  out  was  never 
obligatory  upon  Terry,  and  for  that  reason  the  decree  of  the 
circuit  court  should  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Jacob  Cheitzman  et  al. 

V. 

Geoege  W.  Ceossley  et  al. 

1.  Private  corporation  —right  to  vote  at  elections  by  proxy.  Where 
the  charter  of  a  private  benevolent  society  authorized  the  society  to  elect 
its  "directors  or  managers  at  such  time  and  place,  in  such  manner  as  may 
be  specified  in  its  by-laws,"  and  gave  power  to  make  by-laws  not  incon- 
sistent with  the  constitution  and  laws  of  this  State,  or  of  the  United 
States:  Held,  that  a  b}*-law  authorizing  its  members  to  vote  at  all  elec- 
tions, etc ,  either  in  person  or  by  proxy,  was  valid,  and  not  inconsistent 
with  the  constitution  and  laws  of  the  State. 

2.  Same — objections  to  election  of  officers  confined  to  the  same  made  at  the 
election.  Where,  at  an  election  of  directors  of  an  incorporated  benevolent 
society,  the  only  objection  made  was  to  the  right  to  vote  by  proxy,  it  was 
held,  on  quo  warranto  against  the  directors  elected,  in  the  absence  of  proof 
that  the  persons  executing  the  proxies  were  members  of  the  society,  or 
that  the  proxies  were  properly  executed,  that  it  would  be  presumed  that 
the  proxies  were  regular  and  proper. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  E.  S.  Leland,  Judge,  presiding. 

This  was  an  information  in  the  nature  of  a  quo  ivarranto, 
filed  on  the  relation  of  Jacob  Chritzman,  Stephen  G.  Pad- 
dock, Charles   Baldwin   and   Jacob  L.  Sweet,  against  George 

■  SO 

W.  Crosslev,  Hiram   W.  Hubbard,   Reuben   B.  Foster   and 
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Levi  R.  Jerome,  questioning  the  validity  of  the  election  of 
the  defendants  as  directors  of  the  Illinois  Masons'  Benevolent 
Society. 

Mr.  Charles  C.  Warren,  State's  Attorney,  and  Messrs. 
Eckels,  Trimble  &  Gibons,  for  the  appellants. 

Mr.  George  Welch,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
on  the  relation  of  appellants  against  appellees,  to  determine 
the  question  of  the  right  of  the  latter  to  hold  the  office  of 
directors  of  the  Illinois  Masons'  Benevolent  Society,  to  which 
office  they  claim  to  have  been  elected  at  the  annual  meeting 
of  the  society  on  April  2,  1873. 

The  real  question  presented  by  the  record  is,  whether  at 
such  election  the  members  had  the  right  to  vote  by  proxy. 
If  so,  and  the  votes  by  proxy  were  properly  received,  the 
appellees  were  elected,  otherwise  not. 

The  society  was  organized  under  the  act  of  February  24, 
1859,  (Laws  of  1859,  p.  20,)  for  the  incorporation  of  benev- 
olent, etc.,  societies..  Its  sole  object  was,  to  make  a  provision, 
upon  the  death  of  any  member,  for  his  family,  being  a  sum 
of  money  raised  by  assessment,  according  to  the  age  of  each 
member,  upon  all  the  surviving  members.  The  third  section 
of  the  act  provides  that,  "  The  society  so  incorporated  may 
annually,  or  oftener,  elect,  from  its  members,  its  trustees, 
directors  or  managers,  at  such  time  and  place,  in  such  man- 
ner as  may  be  specified  in  its  by-laws,"  etc.  The  second  sec- 
tion authorizes  the  corporation  "to  make  by-laws  not  incon- 
sistent with  the  constitution  and  laws  of  this  State  or  of  the 
United  States."  By  Art.  11,  sec.  1,  of  the  constitution  adopted 
by  the  society,  which  is  but  a  part  of  the  by-laws,  it  is  pro- 
vided as  follows:  "These  articles,  or  any  of  them,  may  be 
suspended,  amended,  or  abolished  by  a  two-thirds  vote  of  all 
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the  members  present,  or  voting  by  proxy,  at  a  special  meet- 
ing called  for  that  purpose,  or  at  a  regular  annual  meeting 
of  the  society."  At  the  regular  annual  meeting  of  1873,  and 
before  the  election  in  question  of  directors,  the  constitution 
(or  by-laws,)  was  duly  amended  so  as  to  permit  each  member 
to  have  one  vote  in  all  elections  for  directors,  and  upon  all 
questions  before  the  society,  either  in  person  or  by  proxy.  So 
that  voting  by  proxy  in  the  election  of  the  directors  was 
authorized  by  the  constitution  or  by-laws  of  the  society. 

In  Taylor  v.  GriswoJd,  2  Green,  (N.  J.)  222,  the  power  of  a 
corporation  to  make  a  by-law  permitting  its  members  to  vote 
by  proxy,  was  denied.  The  corporation  there,  was  prohibited 
from  making  any  by-laws  repugnant  to  the  law  of  the  land. 
And  it  was  held,  that  as  the  common  law  required  all  votes  to 
be  given  in  person,  and  that  being  a  part  of  the  law  of  the 
land,  the  by-law  authorizing  the  voting  by  proxy  was  repug- 
nant thereto,  and  consequently  void.  The  contrary  was  decided 
in  The  State  v.  Tudor,  5  Day,  329,  in  relation  to  private  cor- 
porations for  the  transaction  of  private  business,  like  the  one 
here.  The  rule  of  the  latter  case  appears  to  be  one  promotive 
of  convenience,  and  has  to  recommend  it  that  it  allows  mem- 
bers of  a  private  corporation,  instituted  for  merely  private 
purposes,  to  regulate  their  manner  of  voting  in  a  way  to  suit 
their  own  sense  of  convenience  and  interest.  In  view  of  the 
statutory  authority  to  elect  the  directors  in  such  manner  as 
might  be  specified  in  the  by-laws  of  the  society,  we  are  dis- 
posed to  concur  with  the  latter  authority  above  cited,  and 
hold  the  by-law  authorizing  the  voting  by  proxy  in  elections 
to  be  valid,  especially  so,  in  view  of  sec.  3,  art.  11,  of  the 
present  constitution  of  the  State,  which  directs  that  "  The 
General  Assembly  shall  provide  by  law,  that  in  all  elections 
for  directors  or  managers  of  incorporated  companies,  every 
stockholder  shall  have  the  right  to  vote,  in  person  or  by  proxy, 
for  the  number  of  shares  of  stock  owned  by  him,  for  as  many 
persons  as  there  are  directors  or  managers  to  be  elected,  or 
to  cumulate  said  shares,"  etc. 
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Whether  or  not  this  provision  may  be  considered  as  apply- 
ing to  a  corporation  of  this  character,  it  is  a  constitutional 
expression  in  favor  of  the  policy  of  voting  by  proxy  in  private 
corporations,  which  may  well  be  regarded  and  given  heed  to 
in  determining  the  present  question.  We  do  not  think  it  can 
be  said  that  the  by-law  in  question  is  inconsistent  with  the 
constitution  and  laws  of  this  State. 

It  is  objected  that  there  was  no  testimony  offered  that  the 
persons  executing  the  proxies  were  members  of  the  society, 
or  that  the  proxies  were  properly  executed.  The  objections 
at  the  time  of  the  election,  as  shown  by  the  testimony,  were 
to  the  right  of  voting  by  proxy.  It  does  not  appear  that  any 
objection  was  made  to  the  form,  the  execution  or  the  validity 
of  the  proxies  themselves.  They  were  received  and  acted 
upon  as  regular;  it  is  to  be  presumed  that  they  were  such. 

The  court  below  found  the  defendants  not  guilty  of  usurp- 
ing the  office.    We  perceive  no  error  in  the  record  and  affirm 

the  judgment. 

Judgment  affirmed. 


The  Chicago  and  Alton  Eaileoad  Company 


Samuel   Umphenouk. 

1.  Negligence — in  fencing  railroad  track.  The  statute  makes  it  the 
duty  of  railroad  companies  4'to  erect  and  maintain  fences  suitable  and 
sufficient  to  prevent  cattle,  horses,  sheep  and  hogs"  from  getting  upon 
their  road.  Where  the  proof  shows  that  their  fence,  at  the  place  where 
plaintiffs  mare  got  upon  the  track  of  defendant's  railroad  and  was  killed, 
was  not  of  that  description,  the  defendant  will  be  liable  to  the  owner. 

2.  Same — temporary  insufficiency  of  fence.  A  railroad  company  will 
not  be  liable  for  the  temporary  insufficient  condition  of  its  fence,  unless 
it  has  notice  thereof,  and  neglected  thereafter  to  repair. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 
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This  was  an  action  on  the  case,  by  Samuel  Umphenour 
against  the  Chicago  and  Alton  Railroad  Company,  to  recover 
damages  for  the  killing  of  plaintiff's  stock,  which  had  got 
upon  the  defendant's  track  through  the  insufficient  condition 
of  its  fence.  The  plaintiff  recovered  and  the  defendant  ap- 
pealed. 

Mr.  L.  E.  Payson,  for  the  appellant. 

Mr.  A.  E.  Harding,  and  Mr.  J.  T.  Terry,  for  the  appellee. 

Mr.  Justice  Scholfiekd  delivered  the  opinion  of  the 
Court : 

The  duty  imposed  upon  railroad  companies  by  statute,  (1st 
Gross,  539,  sec.  1,)  is  "to  erect  and  maintain  fences  suitable 
and  sufficient  to  prevent  cattle,  horses,  sheep  and  hogs  from 
getting  on  to  such  railroad." 

It  was  proved  on  the  trial,  in  the  court  below,  by  the  testi- 
mony of  appellee,  and  also  by  that  of  Burns  and  Henry,  that 
the  fence  of  appellant,  where  appellee's  mare  got  upon  the 
railroad,  was  not  of  that  description,  and  we  think  the  jury 
were  clearly  authorized  to  find  as  they  did. 

We  perceive  no  error  in  refusing  the  instruction  asked  by 
appellant.  The  court  had  previously,  at  its  instance,  instructed 
the  jury,  "that  if  the  fence  in  question,  at  the  place  where  it 
was  broken  down,  and  where  the  mare  got  upon  the  right  of 
way,  had  been  sufficient  during  the  summer  to  turn  appellee's 
stock,  and  that  it  was  in  the  same  condition  on  the  afternoon 
of  the  day  preceding  the  night  that  the  mare  was  killed,  then 
the  defendant  is  not  liable  for  the  value  of  the  mare.  The 
company  are  not  liable  for  temporary  insufficient  condition 
of  their  fences,  unless  they  have  notice  thereof,  and  neglect 
thereafter  to  repair."  This  stated  the  law,  applicable  to  the 
case,  quite  as  favorably  to  the  appellant  as  was  proper. 
Whether  the  fence  was  sufficient  to  prevent  cattle,  horses, 
sheep  and  hogs  from  getting  on  to  the  railroad,  was  properly 
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determined  by  an  examination  of  the  fence  itself,  and  not  by 
the  previous  conduct  of  animals  which  had  been  pastured  on 
the  ground  which  it?  in  part,  inclosed. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Walter  L.  Peck  et  al. 

V. 

The  Brighton  Company. 

1.  Forfeiture  op  contract — vendor  must  first  offer  to  perform  if  all 
the  payments  are  due.  Where  time  was  made  of  the  essence  of  a  contract 
for  the  sale  of  real  estate,  and  it  was  provided  that  the  vendor  might 
declare  a  forfeiture  for  default  in  making  payments  when  due,  and  the 
vendor  never  exercised  his  right  to  declare  a  forfeiture  in  his  lifetime, 
though  the  payments  had  all  matured,  and  after  his  death  his  heirs 
declared  the  contract  forfeited  for  non-payment,  it  not  appearing  that 
they  were  prepared  to  make  the  conveyance  to  the  vendee,  it  was  held, 
that  as  the  payment  of  the  purchase  money  and  the  making  of  the  con- 
veyance were  concurrent  acts,  the  heirs  of  the  vendor  could  not  legally 
declare  the  forfeiture  without  showing  that  they  offered  to  convey  the 
land,  or  that  they  were  ready  and  able  to  convey  as  required  by  the  con- 
tract. 

2.  Where  the  payment  of  the  purchase  money  and  the  making  of  a 
conveyance  are  concurrent  acts,  the  vendor,  or  his  heirs  after  his  death, 
have  no  power  to  declare  a  forfeiture  of  a  contract  of  sale  of  land,  unless 
they  at  the  time  are  ready  and  have  the  ability  to  convey  according  to  its 
terms. 

3.  Same — how  readiness  to  perform  should  he  shown.  Where  the  vendor 
of  land  is  dead,  and  the  last  installment  of  the  purchase  money  is  due, 
under  a  contract  making  time  of  the  essence  of  the  contract,  and  a  failure 
to  pay  at  the  time  when  clue  ground  of  forfeiture,  a  deed  should  be  exe- 
cuted by  the  heirs  and  widow  of  the  vendor  and  tendered  to  the  pur- 
chaser, and  payment  demanded,  and  on  refusal  to  pay,  the  heirs  may 
declare  a  forfeiture. 

4.  Specific  performance — laches.  Although  the  purchaser  of  land 
may  be  chargeable  with  laches  in  performing  on  his  part  by  making  pa3r- 
meut,  )et  if  his  laches  is  waived  by  the  vendor  in  his  lifetime,  and,  on 
bill  for  specific  performance  against  his  heirs,  they  do  not  set  up  and 
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insist  on  his  laches  in  defense,  hut  rely  upon  their  right  to  declare  a 
forfeiture  under  the  terms  of  the  contract,  which  they  were  not  in  a  posi- 
tion to  enforce,  a  specific  performance  of  the  contract  may  be  had. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joskph  E.  Gary,  Judge,  presiding. 

Mr.  J.  V.  Le  Moyne,  and  Mr.  Joseph  E.  Lock  wood,  for 

the  appellants. 

Messrs.  Dent  &  Black,  for  the  appellee. 

Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  by  The  Brighton  Company 
against  appellants,  the  heirs  at  law  of  P.  F.  W.  Peck,  to 
enforce  the  specific  performance  of  a  written  contract,  by 
which  Peck,  in  his  lifetime,  sold  a  certain  lot  in  the  city  of 
Chicago,  to  Nicholas  P.  Iglehart. 

The  contract,  as  shown  by  the  record,  bears  date  Nov.  1, 
1857,  by  which  Peck  sold  the  lot  to  Iglehart  for  $3375, 
payable  as  follows  :  cash,  $375  ;  $1500  the  29th  of  November, 
1857;  $375,  April  28,1858;  $375,  Oct.  29,  1858;  $375,  April 
28,  1859,  and  $375,  Oct.  29,  1859.  Notes  were  given  for  the 
payments,  with  ten  per  cent  interest  after  due.  The  contract 
provided  that  Iglehart  should  pay  all  taxes  assessed  upon  the 
property  after  1854;  that  upon  performance  of  the  contract 
by  Iglehart,  Peck  should  convey  the  premises  by  deed,  with 
covenants  of  warranty  against  his  own  acts.  It  was  further 
provided,  that  in  case  of  default  of  the  payments  by  Iglehart, 
Peck  had  the  right  to  declare  the  contract  forfeited,  and 
retain  all  payments  made  thereon. 

There  was  credited  upon  the  $1500  note,  $200,  Dec.  12, 
1857,  $300  Jan.  6,  1858. 

Peck  died,  October,  1871,  intestate.  The  contract  and 
notes  were  found  in  an  envelope  marked,  N.  P.  Iglehart, 
among  other  papers  of  deceased.  No  other  writing  or  papers 
were  found  in  relation  to  this  transaction. 
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On  the  18th  of  January,  1868,  Iglehart  conveyed  the  prop- 
erty to  Woodward,  and  on  the  4th  of  May,  1870,  Woodward 
conveyed  to  appellee.  It  also  appears  that  Iglehart  took 
possession  of  the  property  soon  after  he  made  the  purchase, 
and  he  and  his  grantees  have  occupied  it  ever  since,  paid  the 
taxes,  and  made  improvements  to  the  value  of  $3000. 

There  is  no  evidence  whatever  that  Peck  in  his  lifetime 
declared  a  forfeiture  of  the  contract,  or  took  any  steps  in  that 
direction. 

The  appellants  called  upon  Iglehart  for  payment  of  the 
notes,  and  he  declined  payment,  insisting  that  they  had  been 
paid  to  Peck  in  his  lifetime.  On  the  4th  day  of  March,  1872, 
they  served  a  notice  upon  him  that  the  contract  was  forfeited. 
On  the  same  day,  a  deed  was  demanded  of  appellants,  and  a 
tender  of  $6000  made  them.  The  tender  was  also  renewed 
on  the  day  following. 

The  Superior  Court,  upon  the  evidence,  decreed  that 
appellee  should  pay  appellants  $5343.93,  the  balance  due 
upon  the  contract,  and  that  appellants  should  convey  the 
premises. 

It  is  claimed  by  appellants  that  they  had  the  right,  and 
did  forfeit  the  contract,  and  that  the  decree  compelling  a 
specific  performance  is  erroneous.  It  is  not  pretended  that 
Peck,  in  his  lifetime,  took  any  steps  to  declare  the  contract 
forfeited,  or  that  he  ever  regarded  the  contract  in  any  other 
light  than  as  being  in  full  force  and  effect.  Iglehart  and 
his  grantees  occupied,  controlled  and  improved  the  property 
in  all  respects  as  owners,  without  objection  from  Peck. 

There  can  be  no  doubt  but  time  was  of  the  essence  of  the 
contract,  and  it  is  clear,  by  the  terms  of  the  contract,  Peck  had 
the  right  to  declare  a  forfeiture,  on  default  of  payment  by 
Iglehart.  It  is  equally  clear  that  appellants,  as  heirs  of  Peck, 
under  the  contract,  had  the  right  of  forfeiture,  but  the  ques- 
tion for  determination  is,  whether  they  have  exercised  that 
right  in  a  legal  and  equitable  manner,  and  in  such  a  way  as  a 
court  of  equity  can  sanction,  and  sustain  their  acts  in  that 
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regard.  At  the  time  appellants  undertook  to  terminate  the 
contract  the  whole  of  the  purchase  money  was  due.  The  con- 
veyance of  the  land,  and  the  payment  of  the  balance  of  the 
purchase  money,  were  then  concurrent  and  dependent  acts. 
Had  appellants  undertaken  to  enforce  payment  of  the  pur- 
chase money  by  suit  at  law,  they  could  not  have  obtained  judg- 
ment without  first  tendering  a  deed  for  the  premises,  executed 
by  the  widow  and  heirs  at  law  of  P.  F.  W.  Peck,  and  this  is 
upon  the  principle  that,  before  they  could  enforce  the  contract, 
they  must  show  that  they  were  ready  and  willing  and  had  the 
ability  to  comply  with  it. 

It  does  not  appear  that  appellants  have  ever  offered  Igle- 
hart or  his  grantee  a  deed  of'the  premises,  neither  is  it  shown 
that  they  could  make  a  deed,  conveying  as  required  by  the 
contract. 

Peck,  at  the  time  of  his  death,  left  a  widow,  who  was  a 
necessary  party  to  a  deed  to  convey  the  title  he  had  con- 
tracted to  Iglehart.  While  it  is  true  she  joined  in  a  notice 
of  forfeiture  served  upon  Iglehart,  yet  it  nowhere  appears 
that  she  was  willing  to  join  with  the  heirs  in  a  deed  to  convey 
the  property.  On  the  contrary,  she  had  a  direct  interest  in 
having  the  contract  forfeited,  in  order  that  she  could  hold 
dower  in  the  premises. 

We  think  it  is  a  clear  proposition  that  appellants  had  no 
power  to  forfeit  the  contract,  unless  they  at  the  time  were 
ready  and  had  the  ability  to  convey  according  to  its  terms. 
Bishop  v.  Newton,  20  111.  178;  Brown  v.  Cannon,  5  Gilman, 
174;  Baker  v.  Bishop  Hill  Colony,  45  111.  270. 

How  should  appellants  have  shown  that  they  could  convev, 
and  were  ready  so  to  do?  The  answer  to  this  is  obvious.  A 
deed  should  have  been  executed  by  them  and  the  widow,  and 
tendered  to  Iglehart,  and  payment  demanded.  Had  Iglehart 
refused  to  pay  and  accept  the  deed,  then  they  might  clearly 
have  declared  the  contract  forfeited,  and  terminated  it.  Mix 
v.  Beach,  46  111.  311. 
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In  the  case  last  cited,  the  court,  in  discussing  this  question, 
say  :  "  Had  Mix  procured  a  conveyance  and  tendered  a  deed, 
or  perhaps  only  notified  Beach  of  the  fact,  and  the  latter  had 
failed  to  make  payment,  then  he  would  have  been  in  default. 
The  doctrine  of  equity  is  compensation,  and  not  forfeiture, 
and  in  a  case  where,  as  in  the  present,  the  party  claiming  the 
forfeiture  was  himself  in  default,  or  unable  to  perform  his 
part  of  the  agreement,  a  court  of  equity  will  not  rescind  the 
agreement."  So,  in  this  case,  as  appellants  have  failed  to 
show  that  they  were  ready  and  had  the  ability  to  perform  the 
contract  by  the  tender  of  a  deed,  they  were  in  no  position  to 
insist  upon  a  forfeiture  of  it,  and  their  attempt  to  terminate 
the  contract  can  not  be  regarded  as  legal  or  binding  on  Igle- 
hart. 

The  authorities  cited  by  the  counsel  for  appellants  on  the 
question  of  forfeiture,  have  no  application  here,  for  the  rea- 
son that  appellants  failed  to  show  they  and  the  widow  of 
Peck  were  ready  and  offered  to  convey  at  the  time  the  attempt 
was  made  to  forfeit  the  contract. 

The  only  remaining  question  to  be  considered  is,  the  con- 
tract not  having  been  forfeited,  was  appellee  entitled  to  a 
decree  for  specific  performance? 

It  is  not  claimed  by  appellants,  either  by  their  answer  to 
the  bill,  or  in  their  argument,  that  laches  is  to  be  imputed  to 
Iglehart  or  his  grantee.  They  do  not  pretend  that  it  would 
not  have  been  timely  for  Iglehart  to  have  tendered  the  pur- 
chase money  to  Peck  at  any  time  prior  to  his  death,  or  to  his 
heirs  afterwards,  and  before  they  declared  a  forfeiture,  and 
thus  secured  a  conveyance  of  the  property. 

They  rely,  as  we  understand  their  position,  solely  upon 
the  strict  terms  of  the  contract,  authorizing  a  forfeiture  for 
non-payment,  which,  when  followed  by  the  declaration  of 
forfeiture  by  them,  terminated  the  contract,  and  the  right 
of  Iglehart  or  his  grantee  to  enforce  it. 

It  is  a  conceded  fact  that  Iglehart  did  not  pay  promptly  ; 
that  a  long  time  was  suffered   by  him   to  elapse  in  which  he 
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should  have  performed  on  his  part,  and  which  under  ordinary 
circumstances  would  justify  a  court  of  equity  in  refusing  a 
specific  performance  of  the  contract;  but  this  delay  in  pay- 
ment seems  to  have  been  acquiesced  in  and  overlooked  by 
Peck. 

The  notes  were  drawn  to  bear  interest  after  maturity,  which 
would  seem  to  imply  that  Peck  did  not  expect  to  enforce 
payment  promptly.  Two  payments  were  made  and  accepted 
on  the  $1500  note  after  it  became  due.  Peck  saw  Iglehart 
and  his  grantee  using  and  improving  the  property,  and  in  all 
respects  treating  it  as  their  own,  and  no  objection  is  made  by 
him,  or  disapprobation  expressed. 

No  efforts  whatever  were  made  by  Peck  to  obtain  payment, 
and  although  time  was  of  the  essence  of  the  contract,  this, 
by  his  silence  and  inaction,  must  be  regarded  as  waived. 
Murphy  v.  Lochvood,  21  111.  611;  Steele  v.  Biggs,  22  111.  654. 

The  prompt  payment  having  been  waived  by  Peck,  in  his 
lifetime,  and  appellants  having  failed  to  legally  forfeit  the 
contract,  all  the  facts  considered,  we  think  the  decree  should 
be  affirmed. 

Decree  affirmed. 


John  C.  Cokbtts  et  al. 


John  S.  Teed. 

1.  Specific  performance — tender  of  deed,  whether  to  purchaser  or  his 
assignee.  Where  the  purchaser  of  land  assigns  his  contract  for  a  deed 
before  payment,  and  the  assignee  neglects  to  make  the  payments,  a  tender 
of  a  conveyance  preliminary  to  the  filing  of  a  bill  for  specific  performance 
by  the  vendor,  is  properly  made  to  the  original  purchaser. 

2.  Same — in  case  of  assignment  by  purchaser.  In  case  the  purchaser  of 
land  assigns  his  contract  to  a  third  party,  the  assignee  will  have  the  right 
or  option  of  completing  the  contract,  and  thereupon  to  insist  upon  a  con- 
veyance to  himself;  but  the  vendor  can  not  compel  him  to  perform,  even 
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though  the  assignee  may  have  paid  something  on  the  contract,  for  the 
reason  that  there  is  no  contract  between  them.  The  vendor,  in  such  a 
case,  must  enforce  the  contract  against  the  original  vendee. 

3.  Chancery — presumption  as  to  sufficiency  of  proof .  Where  the  court, 
in  its  decree  in  a  suit  in  equit\r,  finds  that  a  deed  was  properly  executed 
and  tendered,  and  the  certificate  of  evidence  does  not  purport  to  contain 
all  the  evidence,  it  will  be  presumed  that  the  court  heard  proof  sufficient 
to  justify  the  finding,  although  it  does  not  appear  in  the  record. 

4.  Tender — -formal  objections  toaived.  Where  a  deed  is  tendered  of  land 
sold,  in  pursuance  of  the  contract,  which  is  refused  generally,  it  will  be 
too  late  to  object  to  the  tender,  on  bill  for  specific  performance,  that  the 
deed  was  executed  by  an  attorney  in  fact  of  the  vendor,  and  no  power  of 
attorney  was  shown,  as  it  is  an  objection  that  could  have  been  readily 
removed  if  made  at  the  time. 

5.  Chancery  practice — taking  answer  as  true.  The  statute  which 
provides  that  the  defendant's  answer  shall  be  taken  as  true  on  hearing 
upon  bill  and  answer,  without  replication,  applies  only  to  cases  where  a 
hearing  is  formally  set  or  ordered  on  bill  and  answer.  It  does  not  apply 
to  a  hearing  upon  bill,  answer  and  proofs,  without  any  formal  order  for 
the  same. 

6.  Where  parties  to  a  chancery  suit  willingly  go  into  trial  without  the 
issues  being  made  up  by  the  filing  of  a  replication,  and  the  cause  is  heard 
upon  evidence,  they  will  be  considered  as  having  waived  the  formality  of 
such  an  issue,  and  the  answer  will  have  no  greater  effect  as  evidence  than 
if  a  replication  had  been  filed. 

7.  Specific  performance— proper  decree  on  bill  by  vendor.  On  bill  by 
the  vendor  of  land  for  specific  performance,  there  is  no  valid  objection  to 
a  decree  in  favor  of  the  vendor,  which  makes  the  clerk  of  the  court  cus- 
todian of  the  deed  tendered  by  the  complainant,  to  be  delivered  to  the 
vendee  on  payment  of  the  purchase  money  found  to  be  due.  The  vendor 
is  not  bound  to  part  with  his  title  until  the  money  is  paid  to  him,  or  until 
the  time  of  redemption  has  expired,  in  case  of  a  sale  of  the  vendee's  in- 
terest. 

8.  Same — decree  awarding  execution.  A  decree  in  favor  of  the  vendor 
of  land,  on  bill  by  him  for  specific  performance  of  the  contract  of  pur- 
chase, finding  the  sum  due  the  vendor,  and  ordering  the  sale  of  the  bar- 
gained premises,  and  awarding  the  vendor  an  execution  for  any  unsatisfied 
balance  of  the  purchase  money  that  may  remain  after  the  sale,  is  proper. 

Appeal  from  the  Circuit  Court  of  LaSalle  county  ;    the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Eedridge  &  Leavis,  for  the  appellants. 
Messrs.  Bushnell  &  Bull,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  in  chancery,  in  the  LaSalle  circuit  court, 
by  John  S.  Teed  against  John  C.  Corbus  and  James  Hastings, 
to  enforce  the  specific  performance  of  a  written  agreement, 
entered  into  by  complainant  with  defendant  Corbus,  and  to 
which,  it  is  alleged,  his  co-defendant,  Hastings,  has  some  claim, 
by  assignment  or  otherwise. 

The  defendants  filed  their  answer,  and  the  cause  went  to 
a  hearing,  and  testimony  was  heard,  and  a  decree  passed  in 
favor  of  complainant — to  reverse  which  defendants  appeal, 
and  make  several  points,  which  will  be  noticed. 

The  first  point  made  by  appellants  is,  that  the  contract  set 
out  in  the  bill  of  complaint  was  executed  in  duplicate,  and 
that  he,  Corbus,  over  his  hand  and  seal,  executed,  upon  the 
back  of  the  duplicate  held  by  him,  an  assignment  of  the  con- 
tract to  Hastings,  of  which  complainant  had  notice,  and 
received  payment  upon  the  contract  from  Hastings  as  such 
assignee,  which  complainant  indorsed  upon  the  contract  and 
appropriated  to  his  own  use,  and  which  he  never  offered  to 
refund  to  Hastings,  but,  in  violation  of  his  contract,  executed 
and  tendered  such  deed  to  him,  Corbus.  In  this  connection 
appellant  Corbus  questions  the  proper  execution  of  the  deed 
so  tendered. 

We  do  not  suppose  it  was  incumbent  on  complainant  to 
take  the  hazard  of  the  validity  of  the  alleged  assignment  of 
the  contract  to  Hastings.  Had  Hastings  offered  to  pay  the 
money  stipulated  by  the  contract  to  be  paid,  and  produced  the 
assignment,  complainant  would  have  been  justified,  no  doubt, 
in  executing  the  conveyance  to  him  and  taking  up  the  contract 
for  cancellation.  But  Hastings  has  done  no  such  thing,  nor 
has  he  offered  to  do  so,  and  complainant  had  a  clear  right 
to  hold  Corbus,  the  party  with  whom  he  contracted,  to  the 
contract,  and  tender  the  deed  to  him  in  fulfillment  of  the 
contract.     As  this  court  -aid  in  Comstock  v.  EM,  37  111.  542, 
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it  was  optional  with  Hastings  to  perform  or  not — complain- 
ant could  not  compel  him  to  perform.  Should  he  file  a  bill  for 
such  purpose,  the  answer  would  be,  that  he  had  made  no  con- 
tract with  complainant.  Hastings,  by  the  assignment,  had 
right  to  pay  the  money  and  demand  a  deed.  In  such  case 
a  court  of  equity  would,  undoubtedly,  compel  a  conveyance, 
if  the  transaction  was  bona  fide.  The  oifer  of  the  deed  to 
Corbus  was  according  to  the  contract. 

As  to  the  proper  execution  of  the  deed  tendered,  it  appears 
to  have  been  executed  by  the  wife  of  complainant,  as  his 
attorney  in  fact.  It  is  complained  there  was  no  evidence  of 
the  authority  so  to  act.  The  certificate  of  evidence  does  not 
purport  to  contain  all  the  evidence.  The  court  finds  the  deed 
was  properly  executed  and  tendered,  and  we  must  presume 
there  was  evidence  which  the  court  deemed  sufficient  to  jus- 
tify its  finding.  It  does  not  appear,  when  the  deed  was  ten- 
dered to  Corbus  he  made  any  objection  of  this  kind.  Had 
that  been  the  objection  to  receiving  the  deed,  it  could  have 
been  readily  removed,  by  complainant  executing  one  in  his 
own  name.  There  is  no  objection  the  deed  does  not  fulfill 
the  covenants  in  the  contract,  nor  does  it  appear  when  the 
deed  was  tendered,  Corbus  declined  it  for  the  reason  he  had 
assigned  the  contract  to  Hastings. 

The  answer  also  alleges,  that,  after  the  execution  of  the 
contract,  and  after  Corbus  had  assigned  to  Hastings,  com- 
plainant executed  a  mortgage  on  the  premises  to  one  Gilman, 
to  secure  the  sum  of  six  hundred  dollars,  which  was  unpaid, 
and  was  a  subsisting  lien. 

There  is  no  proof  whatever  of  the  existence  of  any  such 
mortgage  lien  or  any  other  incumbrance  on  the  premises  ; 
but  appellants  insist,  as  no  replication  was  put  in  to  the 
answer,  the  answer  must  be  taken  as  true,  and  on  this  prin- 
ciple, the  existence  of  the  mortgage  is  established  as  an  ad- 
mission by  complainant. 

Section  32,  of  chapter  21,  title  "Chancery,"  provides,  after 
replication   is   filed,  the  cause  shall  be  deemed  at  issue,  and 
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stand  for  hearing  at  the  next  term;  or,  in  default  of  filing 
such  replication,  the  cause  may  be  set  for  hearing  iipon  the 
bill  and  answer — in  which  case  the  answer  shall  be  taken  as 
true,  and  no  evidence  shall  be  received  unless  it  be  matter  of 
record  to  which  the  answer  refers. 

The  record  does  not  show  this  cause  was  set  for  hearing  on 
the  bill  and  answer,  but  it  was  heard  without  having  been 
set  for  hearing,  formally,  on  bill,  answer,  and  proofs  offered 
by  both  parties.  In  such  case,  this  court  has  uniformly  held 
that  filing  a  replication  was  waived.  The  cause  was  tried  by 
the  court  on  evidence  heard  in  open  court,  the  parties  wil- 
linglv  going  into  the  trial  on  the  understanding  the  issues 
were  made  up  in  due  form.  If  so,  then  no  advantage  can  be 
taken  of  the  absence  of  a  replication,  but  the  facts  alleged  in 
the  answer  must  be  proved  as  in  other  cases.  The  cause  was 
tried  in  form,  evidence  on  both  sides  heard,  which  can  not  be, 
under  the  section  cited,  if  the  cause  was  heard  on  bill  and 
answer.  This  court  has  often  held,  that  parties  going  to  trial 
Avillingly,  without  formal  issues  made  up,  will  be  considered 
as  having  waived  the  required  formality  to  make  up  an  issue. 
Webb  v.  Alton  Ins.  Co.  5  Gilm.  223;  Armstrong  v.  Mock,  17 
111.  166  ;  Beesky  v.  Hamilton,  50  ib.  88,  which  cases  are  refer- 
red to  in  Strohm  v.  Hayes,  decided  at  the  present  term,  where 
this  point  wras  made.  There  is,  then,  no  proof  of  this  or  any 
other  incumbrance  on  these  premises. 

We  do  not  perceive  that  complainant  has  been  unmindful  of 
his  obligation  under  the  contract.  He  tendered  a  deed,  with 
fuller  covenants  than  he  had  entered  into,  properly  executed, 
and  free  from  objection.  It  was  then  Corbus'  duty  to  pav 
the  money.  Headley  v.  Shaw,  39  111.  354.  As  to  Hastings, 
if  he  was  a  bona  fide  assignee  of  the  contract,  he  could  have 
filed  a  cross-bill,  tendered  the  money  due,  and  had  a  decree 
in  his  favor. 

We  see  no  objection  to  the  specific  clauses  of  the  decree 
suggested  by  appellants.  The  clerk  was  a  proper  custodian 
of  the  deed,  with  power  to  deliver  it  on  pavment  of  the  pur- 
14— 69th  111. 
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chase  money.  Complainant  was  not  bound  to  divest  himself 
of  the  title,  until  the  money  was  paid  to  him,  or  until  the 
time  of  redemption  expired.  If  the  premises  sold  for  a  small 
fraction  of  the  amount  due,  and  there  was  a  redemption  by 
either  of  the  defendants,  they  would  become  the  owners,  and 
the  complainant  deprived  of  his  money.  Equal  and  exact 
justice  required  this  security  should  remain  to  appellee. 

The  objection  to  that  part  of  the  decree  which  awards  an 
execution  against  Corbus,  for  any  unsatisfied  balance  of  the 
purchase  money  that  may  remain  after  the  sale,  is  in  conform- 
ity with  the  ruling  in  Burger  v.  Potter,  32  111.  QQ. 

We  perceive  no   error    in    the  record,  and  must  affirm  the 

decree. 

Decree  affirmed. 


John  Lynch 

V. 

Nehemiah  A.  Baldwin. 

1.  Landlord  and  tenant — ichat  act  of  landlord  will  release  the  tenant 
from  the  payment  of  rent.  If  the  tenant  loses  the  benefit  of  the  enjoyment 
of  any  portion  of  the  demised  premises  by  the  act  of  the  landlord,  the 
rent  is  thereby  suspended.  The  act  of  the  landlord  must  be  something- 
more  than  a  mere  trespass,  to  have  this  effect.  It  must  be  something  of  a 
grave  and  permanent  character,  done  with  the  intention  of  depriving  the 
tenant  of  the  enjoyment  of  the  premises. 

2  Same— intention  of  landlord,  a  question  of  fact.  As  there  are  some 
acts  of  interference  by  the  landlord  with  the  tenant's  enjoyment  of  the 
premises  which  do  not  amount  to  an  eviction,  but  which  may  be  either 
acts  of  trespass  or  eviction,  according  to  the  intention  with  which  they 
are  done,  it  follows  that,  whether  the  acts  complained  of  amount  to  an 
eviction  depends  upon  circumstances,  and  is  a  question  in  all  cases  for 
the  jury. 

3.  On  the  trial  of  a  distress  for  rent,  where  an  eviction  was  set  up  in 
defense,  the  court  instructed  the  jury  that  the  acts  of  the  landlord  in  put- 
ting in  a  water-pipe  and  a  pump  and  sink  in  an  upper  room  of  the  demised 
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premises  without  the  tenant's  consent,  amounted  to  an  eviction:  Held, 
that  the  instruction  was  erroneous,  as  it  was  a  question  of  fact  for  the 
jury  to  say  whether  the  act  amounted  to  an  eviction  or  not,  depending  on 
the  intention  with  which  it  was  done,  as  shown  by  the  facts  and  circum- 
stances. 

4.  Same — breach  of  independent  agreement,  not  an  eviction.  Where  a 
house  was  leased  to  a  tenant,  and  the  landlord,  outside  the  lease,  verbally 
agreed  that  the  tenant  should  have  the  use  of  a  well  and  water-cioset  on 
another  lot,  and  the  tenant  was  deprived  of  those  by  reason  of  the  land- 
lord failing  to  pay  the  rent  of  the  same,  it  was  held,  that  this  could  not 
amount  to  an  eviction  so  as  to  defeat  the  collection  of  rent,  as  they  were 
not  named  in  the  lease,  but  the  tenant's  right  in  respect  to  them  grew  out 
of  a  different  contract. 

5.  Distress  for  rent — recoupment  of  damages.  As  the  object  of  in- 
quiry on  the  trial  of  a  distress  for  rent  is  to  ascertain  the  amount  of  rent 
due,  any  acts  of  the  landlord  impairing  the  value  of  the  use  of  the  de- 
mised premises  may  be  shown,  and  the  damages  caused  thereby  may  be 
recouped. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

Mr.  S.  W.  Brown,  and  Mr.  A.  J.  Hopkins,  for  the  appel- 
lant. 

Mr.  B.  F.  Parks,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant,  as  landlord,  issued  a  distress  warrant  against 
appellee,  as  his  tenant.  The  bailiff  made  a  return  to  the 
Court  of  Common  Pleas  of  the  city  of  Aurora,  and  a  sum- 
mons was  duly  issued  returnable  to  the  March  term,  1873,  of 
that  court.  The  amount  claimed  to  be  due  was  $350,  for  the 
rent  of  a  house  and  lot  in  the  city.  The  property  distrained 
consisted  of  a  general  assortment  of  groceries,  show  cases, 
stoves,  etc.  The  plea  of  the  general  issue  was  filed,  and  a 
stipulation  that  all  defenses  might  be  introduced  under  it  that 
could  be  made  in  such  a  proceeding.  On  the  trial,  the  jury 
found  a  verdict  for  the  defendant,  and,  after  overruling  a 
motion  for  a  new  trial,  a  judgment  was  rendered  in  his  favor. 
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The  defense  interposed  was,  that  appellant,  after  leasing  the 
premises  to  appellee,  put  a  water-pipe  through  one  corner  of 
the  store,  about  one  foot  from  the  walls,  and  put  in  a  pump 
and  sink  in  the  upper  room/ which  he  had  rented  appellee. 
He  claims  that  this  was  done  without  his  knowledge  or  con- 
sent. Appellee  kept  an  oyster  saloon  and  eating  house  im- 
mediately under  the  room  in  which  the  sink  and  pump  were 
placed,  and  it  is  claimed  that  the  water  leaked  through  and 
injured  the  room  below. 

It  was  also  claimed  that,  at  the  time  of  renting,  a  water- 
closet  and  well  were  on  adjoining  premises,  and  appellee  had 
authority  to  use  them,  but  appellant  failing  to  pay  for  their 
use,  appellee  was  prevented  from  using  them.  There  was  evi- 
dence tending  to  sustain  the  defense,  and  upon  which  the  jurv 
found  for  defendant;  and  the  question  before  the  jury  was, 
whether  these  acts,  if  true,  amounted  to  an  eviction.  They 
were  not  urged  to  obtain  a  recoupment  of  damages  inflicted 
by  the  landlord  on  the  tenant.  It  is  claimed  that,  as  the 
landlord  had  leased  both  the  upper  and  lower  rooms  to  appel- 
lee, and  had  thus  entered  upon  his  possession,  and  had  thereby 
inflicted  a  substantial  injury,  it  operated  as  an  eviction;  and 
being  thus  evicted,  he  was  not  liable  to  pay  rent. 

This  question  has  been  before  us  in  several  cases,  but  the 
last,  and  in  which  the  authorities  were  reviewed,  and  a  rule 
deduced  from  them,  is  Hayner  v.  Smith,  63  111.  430.  In  that 
case  it  was  held,  that,  i;if  the  tenant  loses  the  benefit  of  the 
enjoyment  of  any  portion  of  the  demised  premises  by  the  act 
of  the  landlord,  the  rent  is  thereby  suspended.  The  term 
*  eviction'  is  now  popularly  applied  to  every  class  of  expul- 
sion or  amotion.  That  it  might  be  taken  to  mean  this,  not  a 
mere  trespass  and  nothing  more,  but  something  of  a  grasTe  and 
permanent  character,  done  by  the  landlord  with  the  intention 
of  depriving  the  tenant  of  the  enjoyment  of  the  demised 
premises.  The  question,  therefore,  of  eviction,  depends  upon 
the  circumstances,  and  is  in  all  cases  to  be  determined  by  the 
jury." 
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That,  "there  are  clearly  some  acts  of  interference  by  the 
landlord  with  the  tenant's  enjoyment  of  the  premises  which 
do  not  amount  to  an  eviction,  but  which  may  be  either  acts 
of  trespass  or  eviction,  according  to  the  intention  with  which 
they  are  done.  If  those  acts  amount  to  a  clear  indication  on 
the  landlord's  part  that  the  tenant  shall  no  longer  continue  to 
hold  the  premises,  they  would  constitute  an  eviction." 

This  case  may  limit  to  some  extent  what  has  been  said  in 
former  cases  in  this  court,  but  it  is  in  view  of  the  many  cases 
which  are  arising  between  landlords  and  tenants,  in  which 
this  defense  is  attempted  to  be  interposed,  where  there  is  no 
more  than  a  mere  trespass  by  the  landlord,  that  the  fair  ad- 
ministration of  justice  seemed  to  require  some  limitation  to 
what  had  been  previously  said. 

The  court  below  told  the  jury  that  the  acts  of  putting  in 
the  pipe,  pump  and  sink  amounted  to  an  eviction.  This  was 
wrong,  as  that  was  a  question  for  determination  by  the  jury, 
under  instructions  in  accordance  with  the  rule  announced  in 
Hayner  v.  Smith,  supra.  The  deprivation  of  the  tenant  of  the 
use  of  the  well  and  water-closet  was  not  an  eviction,  nor  could 
it  be,  inasmuch  as  their  use  was  not  embraced  in  the  lease. 
All  of  his  rights  to  their  use  grew,  as  we  understand  it,  out 
of  a  verbal  agreement.  Inasmuch  as  the  instructions  were 
not  in  accord  with  the  law,  the  judgment  of  the  court  below 
Avill  have  to  be  reversed. 

As  to  recouping  damages  for  any  loss  or  injury  sustained  by 
the  tenant,  we  have  no  doubt  that  it  may  be  done,  as  they 
grow  out  of  the  same  transaction. 

The  object  of  this  inquiry  is  to  ascertain  the  amount  of 
rent  due;  and  if  the  acts  of  the  landlord  impaired  the  value 
of  the  use  of  the  premises,  then  the  tenant  should  not  pay  the 
same  rent  as  if  the  landlord  had  done  no  act  to  reduce  such 
value.  It  is  not  like  a  demand  growing  out  of  or  owing  on 
some  other  account,  which,  by  the  repeated  decisions  of  this 
court,  can  not  be  set  off  or  recouped  in  a  proceeding  of  this 
character;    but    damages    growing    out  of    a   breach   of  the 
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terras  of  the  lease  by  the  landlord,  may.    IAndley  v.  Miller,  67 
111.  244. 

For  the  error  in  giving  improper  instructions,  the  judgment 
of  the  court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Mary  C.  Williams 

v. 
Hiram  L.  Hlgunto. 

1.  Married  woman — on  what  contracts  is  her  separate  estate  liable.  To 
render  the  separate  estate  of  a  married  woman  liable  in  this  State,  the 
debt  must  have  been  contracted  by  her  in  reference  to  it,  or  for  her  own 
benefit  on  the  credit  of  her  separate  property,  or  by  some  appropriate 
instrument  executed  by  her  with  a  view  to  make  the  debt  a  specific 
charge  upon  it.  A  general  engagement  to  pay  a  debt,  contracted  b}-  a 
single  bill  or  note,  having  no  reference  to  her  separate  property,  will  cre- 
ate no  such  charge  upon  it  as  can  be  enforced  in  a  court  of  equity. 

2.  Where  the  husband  executed  his  promissory  note  to  bis  creditor, 
and  his  wife  indorsed  the  same,  in  pa}mient  of  his  individual  indebtedness, 
and  it  was  silent  as  to  the  separate  estate  of  the  wife,  or  of  any  intention  to 
make  its  payment  a  charge  upon  such  separate  estate,  it  was  held,  that  it 
could  not  be  construed  into  a  contract  to  pay  it  out  of  her  estate,  and  that 
it  could  not  be  enforced  against  her  estate  in  a  court  of  equity. 

3.  Same — act  of  1861  has  not  conferred  the  right  to  contract  generally. 
Under  the  Married  Woman's  act  of  1861,  the  common  law  disability  ot  a 
feme  covert  to  contract  is  not  changed,  except  so  far  as  the  power  to  con- 
tract is  a  necessary  incident  to  the  right  to  hold  and  enjoy  her  separate 
property,  and  her  capacity  to  make  contracts  respecting  her  separate  prop- 
erty is  an  implication  of  law,  and  not  of  equity,  and  consequently  all  con- 
tracts made  by  her  within  the  scope  of  that  legal  capacitj^,  are  legal  con- 
tracts and  cognizable  in  the  courts  of  law. 

4.  Same — doctrine  of  the  English  cases  making  her  contracts  an  equitable 
charge,  not  applicable  in  this  State.  The  separate  estates  of  femes  covert, 
under  our  laws,  not  being  the  creatures  of  equity,  but  being  legal  estates, 
the  reasons  upon  which  the  doctrine  of  the  English  cases  subjecting  the 
separate  estates  of  married  women  to  the  payment  of  debts  contracted  by 
them,  are  not  applicable  in  this  State. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  Hiram  L.  Hugunin  against 
Mary  C.  Williams,  to  subject  her  separate  estate  to  the  pay- 
ment of  a  note  of  her  husband,  which  she  had  indorsed.  The 
opinion  of  the  court  states  the  facts  of  the  case. 

Messrs.  Page  &  Plum,  for  the  appellant. 

Mr.  E.  A.  Otis,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  to  subject  the  separate  estate  of  a  married 
woman  to  the  payment  of  a  debt  which,  it  is  alleged,  was,  by 
implication,  charged   upon  it. 

It  is  alleged,  in  substance,  the  husband  of  appellant  exe- 
cuted the  note  in  controversy,  payable  to  the  order  of  appel- 
lee, upon  which  appellant  indorsed  her  name  before  its  deliv- 
ery; that  she  had  separate  property  over  which  she  exercised 
the  powers  of  a  feme  sole;  that  the  note  was  executed  and 
indorsed  with  the  intention  of  charging  it  upon  such  separate 
estate.  Appellant  admits  she  has  separate  property;  that 
she  indorsed  the  note  substantially  as  charged,  but  denies 
that  her  separate  estate  received  the  benefit  of  the  considera- 
tion, and  alleges  it  was  done  solely  to  secure  the  indebtedness 
of  her  husband;  hence,  she  insists,  it  was  of  no  legal  or  bind- 
ing effect  on  her  or  her  property.  The  evidence  shows 
appellant  was  merely  indorser  for  her  husband;  that  she 
never  received  any  part  of  the  consideration  for  which  the 
note  was  given,  nor  was  it  given  in  relation  to  or  for  the  bene- 
fit of  her  separate  estate.  It  is  not  claimed  she  expressed 
any  intention  to  charge  her  separate  estate  with  the  payment 
of  the  indebtedness  of  her  husband  by  any  act  other  than 
indorsing  the  note  itself. 

It  is  insisted  the  indorsement  or  guaranty  of  the  note  by 
appellant,  without   any  other  act  on  her  part  expressing  an 
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intention  so  to  do,  charged  her  separate  property  with  its  pay- 
ment. This  exact  question  has  not  heretofore  been  passed 
upon  by  this  court. 

The  English  cases  most  generally  follow  the  doctrine  in  the 
case  of  Hulme  v.  Tennant,  1  White's  Leading  Cases  in  Equity, 
324.  That  was  a  bill  brought  by  the  obligee  on  the  joint 
bond  of  the  husband  and  wife,  to  enforce  payment  out  of  the 
separate  property  of  the  wife.  Her  separate  property  was 
held  liable  on  the  principle  stated  by  the  Chancellor,  that  "if 
a  court  of  equity  says  a  feme-covert  may  have  a  separate  estate, 
the  court  will  bind  her  to  the  whole  extent  as  to  making;  that 
estate  liable  to  her  own  engagements,  as,  for  instance,  the  pay- 
ment of  debts,  etc."  The  case  rested  on  the  doctrine  that  a 
feme  covert,  acting  with  respect  of  her  separate  property,  is 
competent  to  act  in  all  respects  as  if  she  was  feme  sole,  and 
that  rule  was  said  to  be  necessary  to  support  the  decisions  on 
this  subject. 

The  rule  adopted  in  that  case  was  substantially  followed  in 
Murray  v.  Bonlee,  3  Myl.  &.  K.  209,  and  in  Owens  v.  Dickin- 
son, Craig  &  Phillips,  58,  but  the  conclusion  was  readied 
upon  a  somewhat  different  process  of  reasoning,  and  the  relief 
decreed  placed  on  different  grounds. 

In' Murray  v.  Bonlee,  supra,  the  foundation  of  this  doctrine 
was  said  to  be  this:  "The  wife  has  a  separate  estate  subject 
to  her  own  control  and  exempt  from  all  other  interference  or 
authority.  If  she  can  not  affect  it,  no  one  can,  and  the  very 
object  of  the  settlement  which  vests  it  in  her  exclusively  is, 
to  enable  her  to  deal  with  it  as  if  she  were  discovert.  At 
first,  the  court  seems  to  have  supposed  that  nothing  could 
touch  it  but  some  real  charge,  as  a  mortgage,  or  an  instrument 
amounting  to  an  execution  of  a  power,  where  that  view  was 
supported  by  the  nature  of  the  settlement.  But  afterwards 
her  intention  was  more  regarded,  and  the  court  only  required 
to  be  satisfied  that  she  intended  to  deal  with  her  separate 
property."  Thus,  if  she  only  executed  a  bond  or  made  a  note, 
or  accepted  a  bill,  because  these  acts  would  have  been  nuga- 
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tory  if  done  by  a  feme  covert  without  any  reference  to  her  sep- 
arate estate,  it  was  held  that  she  must  have  designed  a  charge 
On  that  estate,  since  in  no  other  way  could  the  instrument 
made  by  her  have  any  validity  or  operation. 

In  Owens  v.  Dickinson,  supra,  relief  was  granted  on  the 
principle  that  the  separate  property  of  a  married  woman 
being  the  creature  of  equity,  if  she  has  the  power  to  deal  with 
it,  she  has  the  other  power  incident  to  property  generally, 
viz:  to  contract  debts  to  be  paid  out  of  it;  and  inasmuch  as 
her  creditors  have  not  the  means  at  law  of  compelling  pay- 
ment of  those  debts,  a  court  of  equity  takes  upon  itself  to 
give  effect  to  them,  not  as  personal  liabilities,  but  by  laying 
hold  of  the  separate  property  as  the  only  means  by  which 
they  can  be  satisfied. 

The  difficulty  of  obtaining  a  satisfactory  reason  for  the  rule 
may  be  seen  in  the  language  used  by  the  Chancellor  where  he 
says,  i;it  is  quite  clear  there  is  nothing  in  such  a  transaction 
which  has  any  resemblance  to  the  execution  of  a  power. 
What  it  is,  it  is  not  easy  to  define.  It  has  sometimes  been 
treated  as  a  disposing  of  a  particular  estate,  but  the  contract 
is  silent  as  to  the  separate  estate,  for  a  promissory  note  is 
merely  a  contract  to  pay,  not  saying  out  of  what  it  is  to  be 
paid,  or  by  what  means  it  is  to  be  paid,  and  it  is  not  correct, 
according  to  legal  principles,  to  say  that  a  contract  to  pay  is 
to  be  construed  into  a  contract  to  pay  out  of  a  particular 
property,  so  as  to  constitute  a  lien  on  that  property." 

All  the  authorities,  however,  seem  to  concur  in  holding 
there  must  be  an  intention  manifested  to  charge  the  separate 
estate,  otherwise  the  debt  will  not  affect  it. 

Mr.  Story  says,  the  difficulty  has  always  been,  to  ascertain 
what  circumstances,  in  the  absence  of  any  positive  expres- 
sion of  intention,  will  be  sufficient  to  create  a  charge  on  her 
separate  estate,  or  what  sufficient  to  demonstrate  an  intention 
to  create  a  general  debt.  He  states  the  rule  as  follows  :  "The 
fact  that  the  debt  has  been  contracted  during  coverture,  either 
as  principal  or  surety,  for  herself  or  her  husband,  or  jointly 
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with  him,  seems  ordinarily  to  be  held  prima  facie  evidence  to 
charge  her  separate  estate  without  any  proof  of  a  positive 
agreement  or  intention  so  to  do."     2  Story  Eq.  Jut.  sec.  1400. 

The  rule,  no  doubt,  had  its  origin  more  in  a  desire  to  do 
justice  than  in  any  satisfactory  reasoning.  The  principle,  as 
stated  in  all  the  text  books,  and  which  lies  at  the  foundation 
of  the  decisions  adopting  the  rule,  is,  that  such  securities 
executed  by  a  married  woman  must  be  supposed  to  have  been 
made  with  the  intention  that  they  should  operate  in  some  wav, 
and  no  effect  could  be  given  to  them  except  as  against  her 
separate  estate.  Hill  on  Trustees,  424;  2  Story  Eq.  Jur.  sec. 
1400. 

The  courts  in  many  of  the  States  have  followed  the  doc- 
trine of  the  English  cases,  but  others,  of  equal  respectability 
and  authority,  have  held  that  a  debt  contracted  by  a  married 
woman  for  the  accommodation  of  another  person,  without  con- 
sideration received  by  her,  will  not  be  enforced  in  equity 
against  her  separate  property  unless  made  a  specific  charge  upon 
it  by  an  express  instrument.  The  authorities  showing  depart- 
ure from  the  English  cases  are  very  fully  collated  in  Hare  & 
Wallace's  Notes  to  Hulme  v.  Tennant,  supra. 

Without  entering  upon  any  extended  consideration  of  the 
conflicting  decisions  bearing  on  this  question,  we  think  the 
doctrine  of  the  latter  class  of  cases  is  more  in  harmony  with 
our  previous  decisions  on  analogous  questions,  and  with  the 
policy  of  our  laws. 

At  common  law,  a  married  woman  could  not  enter  into  gen- 
eral engagements  to  pay  money  that  would  be  personally 
binding  on  her;  and,  in  Carpenter  v.  Mitchell,  50  111.  470,  it 
was  held  our  statute  of  1861  had  not  changed  the  rule  except 
the  power  to  make  contracts  such  as  might  be  considered 
necessarily  incident  to  the  right  to  hold  and  enjoy  her  sepa- 
rate property. 

In  Cookson  v.  Toole,  59  111.  515,  it  was  held,  the  implication 
of  capacity  in  a  married  woman  to  contract  in  respect  to  her 
separate  property,  arising  under  the  statute,  is  an  implication 
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of  law,  and  not  of  equity,  and  therefore  all  contracts  made 
within  the  scope  of  that  legal  capacity  are  legal  contracts, 
and  cognizable  in  the  courts  at  law. 

The  rule  deducible  from  these  cases  is,  that  the  only  con- 
tracts of  a  married  woman  that  can  be  enforced  against  her 
are  such  as  relate  to  her  separate  estate  as  necessarily  inci- 
dent to  its  enjoyment.  This  conclusion  would  seem  to  fol- 
low as  a  corollary  from  the  doctrine  of  those  cases. 

The  reasoning  in  the  case  of  Carpenter  v.  Mitchell,  supra,  is 
against  the  right  to  make  contracts,  which  belongs  to  a  feme 
sole,  and  declares  that  power  is  not  given  to  a  married  woman 
by  the  express  language  of  the  law  of  1861,  nor  by  its  impli- 
cations. It  was  said,  the  legislature  had  not  seen  fit  to  confer 
upon  them  any  such  power,  and  this  court  would  be  going 
beyond  the  proper  limits  of  its  authority  to  seek  to  give  it  by 
any  forced  construction  of  the  statute. 

The  separate  estates  of  femes  covert  under  our  laws  are  not 
mere  creatures  of  equity,  but  are  legal  estates,  and  hence  the 
reasoning  that  lies  at  the  foundation  of  the  English  cases  can 
not  apply.  The  principle  first  announced  was,  that  the  execu- 
tion of  a  bond,  bill  or  note  by  a  married  woman  was  itself 
construed  into  an  act  to  charge  her  separate  property  with  its 
payment.  This  ground  of  liability  was  subsequently  declared 
to  be  untenable,  and  the  liability  was  placed  on  the  principle 
that  equity  will  seize  the  separate  estate  of  a  feme  covert  and 
appropriate  it  to  the  payment  of  her  debts,  no  matter  how  con- 
tracted, whether  by  written  or  parol  engagements.  Under 
our  laws,  she  may  contract  in  reference  to  her  separate  prop- 
erty the  same  as  a  feme  sole,  and  this  fact  excludes  the  idea  she 
may  contract  in  any  other  manner,  and  especially  where  the 
separate  estate  is  a  legal,  and  not  simply  an  equitable,  one. 
The  mere  fact  a  feme,  sole  contracts  indebtedness  in  writing  or 
by  verbal  engagements,  creates  no  special  charge  upon  her 
property,  real  or  personal,  as  will  constitute  grounds  of  equit- 
able relief.  It  is  a  legal  liability  to  be  enforced  in  the  law 
courts. 
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The  case  of  Yale  v.  Dedere,  which  was  twice  before  the 
New  York  Court  of  Appeals,  and  is  reported  in  18  N.  Y.  265, 
and  22  ib.  450,  involved  the  question  of  the  power  of  a  mar- 
ried woman  to  charge  her  separate  estate,  either  under  the 
statute  or  independently  of  it,  and  the  court  held,  while  the 
statute  of  that  State  conferred  upon  a  married  woman  the 
right  to  hold,  convey  and  devise  her  real  and  personal  prop- 
erty, it  did  not  remove  her  common  law  incapacity  to  contract 
debts,  and  for  that  reason  her  promissory  note  is  void  unless 
given  under  such  circumstances  and  in  such  manner  as  would 
induce  a  court  of  equity  to  make  it  a  charge  upon  her  sepa- 
rate estate  independently  of  the  statute.  Carpenter  v.  Mitchell, 
supra. 

The  case  of  Willard  v.  Eastham,  15  Gray,  328,  is  an  elabo- 
rate and  well  considered  case  on  this  subject.  The  court 
expressly  approves  of  the  doctrine  of  Yale  v.  Dedere,  supra, 
and  adds,  that  where  a  married  woman  is  a  mere  surety,  or 
makes  the  contract  for  the  accommodation  of  another,  with- 
out consideration  received  by  her,  the  contract  being  void  at 
law,  equity  will  not  enforce  it  against  her  estate  unless  an 
express  instrument  makes  the  debt  a  charge  upon  it. 

The  estate  alleged  to  belong  to  appellant  is  a  legal  one,  and 
whatever  contracts  she  may  make  in  regard  to  it,  she  is  liable 
therefor  at  law.  But  no  contract  is  proven  in  relation  to  her 
Separate  property,  and  it  seems  to  us  most  illogical  to  hold, 
by  the  mere  execution  of  a  single  bill  or  note,  which  contains 
no  reference  whatever  to  her  separate  estate,  she  directly,  or 
even  by  implication,  intended  to  make  the  debt  a  charge 
upon  it. 

The  conclusion  we  have  reached,  and  we  think  it  is  sus- 
tained by  reason  and  authority,  is,  that,  to  render  the  separate 
estate  of  a  married  woman  liable,  the  debt  must  have  been 
contracted  in  regard  to  it,  or  for  her  own  benefit  on  the  credit 
of  her  own  separate  property,  or  by  some  appropriate  instru- 
ment executed  by  her  with  a  view  to  make  the  debt  a 
specific  charge  upon  it.    A  general  engagement  to  pay  a  debt, 
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contracted  by  a  single  bill  or  note,  having  no  reference  to  her 
separate  property,  will  create  no  such  charge  upon  it  as  can 
be  enforced  in  a  court  of  equity.  Such  was  the  case  at 
bar.  The  liability  sought  to  be  enforced  arose  out  of  the  fact 
appellant  indorsed  the  note  given  by  her  husband  in  payment 
of  his  own  indebtedness.  It  is  silent  as  to  the  separate  estate 
of  the  wife,  and  it  would  be  making  an  agreement  for  the 
parties  which  they  never  contemplated  making  for  themselves, 
to  construe  the  note  into  a  contract  to  pay  out  of  a  particular 
property. 

The  facts  alleged  presenting  no  grounds  for  relief  in  a  court 
of  equity,  the  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Cyeus  P.  Emery 

V. 

Geoege  Mohler. 

1.  Parol  evidence — to  explain  or  vary  written  contract.  It  is  a  gen- 
eral  rule  of  law,  that  where  parties  have  deliberately  put  their  engage- 
ments in  writing,  in  such  terms  as  import  a  legal  obligation  without  any 
uncertainty  as  to  the  object  or  the  extent  of  such  engagement,  it  is  con- 
clusively presumed  that  the  whole  engagement  of  the  parties,  and  the 
extent  and  manner  of  their  undertaking,  was  reduced  to  writing,  and  there 
is  an  end  of  parol  evidence  to  show  what  the  parties  meant. 

2.  Same — to  show  a  mistake.  Where  a  party  in  his  bond  bound  him- 
self to  convey  to  another  280  acres  of  Wisconsin  land,  to  be  selected  by 
the  latter  from  a  list  of  lands  described  in  the  bond  itself,  and  made  no 
reference  to  any  other  paper  for  their  identification,  it  was  held,  that  the 
obligor  could  not  allege  in  his  bill,  to  reform  the  bond  for  a  mistake  in 
the  description  of  one  of  the  tracts  which  had  been  selected,  a  parol  con- 
tract, and  prove  by  parol  that  the  obligee  was  to  select  his  land  from  those 
described  in  a  registered  certificate  of  purchase. 

3.  It  follows,  from  the  general  rules  of  evidence,  that  a  party  who 
resorts  to  equity  for  the  correction  of  a  written  instrument  in  a  certain 
specified  particular,  can  not  introduce  parol  evidence  of  an  original  parol 
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contract,  or  terms  or  stipulations  at  variance  with  the  other  provisions  of 
the  written  instrument,  as  to  which  no  fraud,  mistake  or  surprise  is  alleged. 

4.  Mistake — must  be  clearly  shown.  It  is  incumbent  on  a  party  seek- 
ing in  equity  to  reform  a  written  contract,  on  the  ground  of  an  alleged 
mistake,  to  show,  b.y  clear  and  satisfactory  evidence,  the  fact  of  such 
mistake  as  to  both  parties — in  other  words,  that  the  mistake  was  mutual. 
It  is  not  sufficient  to  show  a  mis-description  of  land  in  the  contract,  occur- 
ring through  the  party's  own  negligence  and  mistake. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county  ; 
the  Hon.  W.  W.  Heaton,  Judge,  presiding. 

Messrs.  Woodruff  Bros.,  for  the  plaintiff  in  error. 

Messrs.  Sackett  &  Bennett,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court  : 

This  was  a  bill  in  equity,  brought  in  the  circuit  court  of 
Whiteside  county,  by  Mohler  against  Emery,  to  enjoin  the 
further  prosecution  of  a  suit  at  law,  brought  by  the  latter 
against  the  former,  in  the  same  court,  for  the  alleged  breach 
of  a  certain  bond  executed  by  Mohler  to  Emery,  for  the  con- 
veyance by  the  former  of  certain  lands  to  the  latter,  and  to 
correct  said  bond  in  respect  to  the  description  of  a  parcel  of 
land  therein  contained. 

The  bond  in  question  bore  date  March  1,  1871,  was  in  the 
penal  sum  of  $2000,  and  the  condition,  after  reciting  that 
Emery  had  conveyed,  by  warranty  deed  to  Mohler,  a  certain 
parcel  of  land,  describing  it,  which  was  situate  in  Whiteside 
county,  aforesaid,  and  containing  four  ~$  acres  of  land,  val- 
ued at  $1000,  provided  that  if  Mohler  should,  whenever 
requested,  execute  and  deliver  to  Emery  a  good  and  sufficient 
deed,  conveying  to  him  the  amount  of  280  acres  of  land  situ- 
ated in  the  State  of  Wisconsin,  and  selected  by  Emery  within 
six  months  from  date,  out  of  the  following  described  1480 
acres  of  land,  free  and  clear  of  all  incumbrances,  etc.,  then 
the  obligation  to  be  void.  This  condition  was  followed  by 
this  : 
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"The  following  is  a  description  of  the  above  mentioned  1480 
acres  of  land  that  said  Emery  is  to  select  his  280  acres  from, 
that  George  Mohler  is  to  make  to  said  Emery  said  deed  : 
north-west  quarter  of  section  4,  township  26,  range  5;  num- 
ber of  acres,  160." 

Then  followed  fifteen  other  parcels,  as  to  which  there  is  no 
question. 

After  the  making  and  delivery  of  the  bond,  and  within  the 
time  limited,  Emery  went  to  Wisconsin,  found  the  lands  de- 
scribed, and,  in  selecting  the  quantity  he  was  to  have,  made 
choice  of  the  north  half  of  the  above  described  quarter  sec- 
tion. He  thereupon  notified  Mohler  of  his  selection,  and 
demanded  a  deed  in  pursuance  of  the  bond.  Mohler  refused 
to  give  such  deed  of  the  said  north  half,  on  the  ground  that 
he  had  no  title  to  it.  By  arrangement,  however,  Emery, 
without  waiving  his  claim  to  that  portion,  accepted  a  deed 
of  the  other  portions  selected,  and  brought  an  action  at  law 
upon  the  bond,  to  recover  damages  for  a  breach  thereof, 
whereupon  Mohler  filed  the  bill  in  this  case  to  restrain  the 
prosecution  of  that  suit,  and  to  have  the  description  in  the 
bond,  as  to  the  above  mentioned  quarter  section,  corrected, 
and  the  bond  reformed,  so  as  to  make  such  description  read  : 
the  "south  half"  of  section  4,  town.  26,  etc.,  on  the  ground 
that  the  words  "south  half"  were  omitted  by  mistake,  and 
the  description,  as  it  was,  was  contrary  to  the  intention  of 
both  parties  in  making  their  contract  for  exchange  of  lands. 

To  this  bill  Emery  filed  an  answer,  denying  the  mistake, 
and  that  the  intention  was  otherwise  than  as  expressed  in  the 
bond,  and  filed  a  cross-bill  for  specific  performance  of  the 
contract,  as  made,  to  which  Mohler  filed  his  answer.  Issues 
having  been  formed  by  replications,  the  causes  were  heard 
upon  the  pleadings  and  proofs,  and  a  decree  passed  dismiss- 
ing the  cross  bill  and  granting  relief  upon  the  original  bill, 
by  perpetually  enjoining  the  further  prosecution  of  said  action 
at   law,   and    decreeing   a   correction  of  the  bond,  as  prayed. 
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To  this   decree   Emery   prosecutes  a  writ  of  error  from  this 
court. 

The  bill  alleges  the  entry,  previous  to  March  1,  1871,  at  the 
United  States  land  office,  in  Wisconsin,  by  Mohler,  of  a  large 
number  of  tracts  of  government  lands,  which  are  described, 
and  for  which  he  received  the  register's  certificates;  that 
about  the  date  just  mentioned,  he  and  Emery  entered  into  a 
contract  for  an  exchange  of  lands,  by  the  terms  of  which  Em- 
ery was  to  convey  to  complainant  certain  lands  lying  in  the 
county  of  Whiteside,  and  the  latter  to  convey  to  defendant 
280  acres  of  the  lands,  and  to  be  selected  therefrom  by  defend- 
ant after  he  should  have  an  opportunity  to  examine  the  same  ; 
that  complainant,  at  the  time  of  making  the  contract,  pro- 
duced said  certificates  to  defendant,  as  containing  the  des- 
cription of  his  lands,  from  which  said  280  acres  so  to  be 
exchanged  by  complainant,  were  to  be  selected  by  the  defend- 
ant, and  no  other  list  or  memorandum  of  the  same  was  pro- 
duced at  the  time  of  the  contract,  and  no  other  but  said  certi- 
ficates were  spoken  of  between  the  parties,  as  owned  by  com- 
plainant or  as  proposed  to  be  exchanged  by  him.  "And  it  was 
distinctly  understood  and  agreed,  at  the  time  of  making  such 
contract  by  and  between  the  parties  thereto,  that  the  280  acres 
so  to  be  selected  by  said  defendant  were  to  be  selected  from 
the  lands  included  and  described  in  said  register's  certificates, 
so  produced  and  shown  by  your  orator,  as  aforesaid,  and  no 
others,  and  which  are  the  same  hereinbefore  more  particularly 
described  ;  that,  as  a  part  of  the  same  agreement,  it  was  fur- 
ther agreed  between  the  parties,  that  said  Emery  should, 
forthwith,  deed  to  your  orator  the  land  so  to  be  exchanged 
and  deeded  by  said  Emery,  and  that  your  orator  should  exe- 
cute to  the  said  defendant  a  bond,  conditioned  for  the  con- 
veyance to  said  Emery  of  280  acres,  to  be  selected  by  him  from 
the  lands  embraced  in  said  certificates,  at  some  future  day,  after 
giving  said  Emery  a  reasonable  time  for  making  an  examina- 
tion of  said  lands  and  a  selection  of  280  acres." 
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It  is  thus  the  bill  sets  out  the  original  contract,  which  was 
by  parol.  It  then  alleges  the  mistake  in  describing  the  whole 
of  said  north-west  quarter  of  section  4,  when,  by  the  certifi- 
cates, it  should  have  been  the  south  half  of  said  quarter. 

We  have  critically  examined  Emery's  answer  to  this  bill, 
to  ascertain  if  he  admitted  the  original  contract,  as  set  out 
in  the  bill,  and  are  satisfied  the  answer  does  not  so  admit  it. 
The  contract  admitted  by  the  answer  varies  in  a  manner 
essentially  affecting  the  contract.  Harris  v.  Knickerbocker,  5 
Wend.  638;   Willard's  Eq.  Jur.   283. 

The  answer  denies  a  material  circumstance,  viz  :  that,  at 
the  time  of  entering  into  the  contract,  Mohler  produced  the 
certificates  referred  to  in  the  bill,  but  avers  that,  instead,  he 
made  out  a  list  of  the  lands  he  claimed  to  own,  from  which 
the  280  acres  were  to  be  selected  by  Emery,  and  requested 
the  latter  to  draw  the  bond  from  such  list,  and  that  such  list 
contained  the  description  of  said  north-west  quarter  as  it  is 
in  the  bond.  It  also  avers  that  the  bond,  being  drawn,  was 
then  submitted  by  Emery  to  Mohler  and  his  attorney  for 
examination,  who,  after  carefully  examining  it,  made  several 
corrections  as  to  descriptions  of  lands  before  execution.  So 
much  for  the  case  as  it  stands  upon  the  pleadings,  with  this 
further  observation  :  that  there  is  no  pretense  in  the  bill  of 
any  other  mistake  in  framing  the  bond,  except  the  alleged 
omission  of  the  words  "south  half/'  as  respects  the  description 
of  said  quarter  section. 

It  appears,  by  the  evidence,  that  the  bond  was.  drawn  by 
Emery  ;  but  he  insists  in  his  answer,  and  so  testifies,  that 
instead  of  making  up  the  descriptions  of  the  Wisconsin  lands, 
from  which  he  was  to  select  his  280  acres,  from  the  register's 
certificates  held  by  Mohler,  the  latter  gave  him  a  list  of  the 
parcels  he  claimed  to  own,  and  from  that  list,  which  con- 
tained the  quarter  section  described  as  it  is  in  the  bond,  he, 
Emery,  drew  the  bond.  Mohler,  in  his  evidence,  admits  that 
he  called  off  the  descriptions  from  his  certificates,  to  Emery, 
and  the  latter  took  them  down;  but  he  claims,  in  addition 
15— 69th  III. 
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to  that  circumstance,  that  Emery  afterwards  took  the  certifi- 
cates into  his  possession,  from  which  he  made  another  list 
before  drawing  the  bond.  Mohler  does  not  profess  to  have 
a  clear  recollection  of  what  took  place,  and  this  latter  fact  is 
expressly  denied  by  Emery,  who  says  he  drew  the  bond  put- 
ting in  the  description  of  the  land  as  Mohler  gave  it  to  him. 
And  when  the  language  of  the  bond  is  considered,  there  is  no 
preponderance  of  evidence  against  Emery  on  that  point, 

Mohler's  theory  is,  that  the  very  lands  described  in  the 
register's  certificates,  and  none  other,  were  the  basis  of  the 
original  contract.  And  he  goes  further  in  his  bill,  and  alleges 
that  it  was  a  part  of  that  contract  that  Emery  should  forth- 
with deed  to  him  the  land  to  be  so  exchanged  and  deeded  by 
Emery  to  him,  and  that  he,  Mohler,  should  execute  to  Emery 
a  bond,  conditioned  for  the  conveyance  to  Emery  of  280  acres, 
to  be  selected  by  him  from  the  lands  embraced  in  said  certifi- 
cates. Now,  there  is  not  a  word  in  the  bond  about  the  lands 
being  to  be  selected  by  Emery  from  the  lands  embraced  in 
any  certificates,  nor  is  any  mistake  in  the  bond  alleged  as  to 
that,  Mohler,  in  his  testimony,  does  not  pretend  to  state  any 
such  terms  to  the  parol  contract,  and  it  would  be  incompetent 
evidence  if  he  had. 

It  is  a  general  rule  of  law,  that  when  parties  have  deliber- 
ately put  their  engagements  in  writing,  in  such  terms  as  import 
a  legal  obligation,  without  any  uncertainty  as  to  the  object  or 
the  extent  of  such  engagement,  it  is  conclusively  presumed 
that  the  whole  engagement  of  the  parties  and  the  extent  and 
manner  of  their  undertaking  was  reduced  to  writing.  Mer- 
chants Ins.  Co.  v.  Morrison,  62  111.  212. 

In  Davis  v.  Symonds,  1  Cox,  402,  Lord  Chief  Baron  Eyre 
said  :  "The  foundation  of  the  rule  in  which  parol  evidence 
has  been  holden  inadmissible,  is  in  the  general  rules  of  evi- 
dence, in  which  writing  stands  higher  in  the  scale  than  parol 
testimony;  and  when  treaties  are  reduced  into  writing,  such 
writing  is  taken  to  express  the  ultimate  sense  of  the  parties, 
and  is  to  speak  for  itself.     Indeed,  nothing  is  so  familiar  as 
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this  idea.  At  Nisi  Prius,  when  an  agreement  is  spoken  of, 
the  first  question  always  asked  is.  whether  the  agreement  is 
in  writing.  If  so,  there  is  an  end  of  all  parol  evidence  ;  for 
when  parties  express  their  meaning  with  solemnity,  this  is 
very  proper  to  be  taken  as  their  final  sense  of  the  agreement. 
In  the  case  of  a  contract  respecting  land,  this  general  idea 
receives  weight  from  the  circumstance  that  you  can  not  con- 
tract at  all  on  that  subject,  but  in  writing  ;  and  this,  there- 
fore, is  a  further  reason  for  rejecting  parol  evidence.  In  this 
way,  only,  is  the  Statute  of  Frauds  material,  for  the  founda- 
tion and  bottom  of  the  objection  is  in  the  general  rules  of 
evidence.  I  take  this  rule  to  apply  in  every  case  where  the 
question  is,  what  is  the  agreement  ?" 

In  the  present  case,  the  pleader,  in  drawing  the  bill,  felt 
the  necessity  of  laying  such  a  foundation  for  the  correction 
of  the  alleged  mistake  in  description  of  the  parcel  in  question. 
But  it  is  clear  that  such  a  stipulation  would  be  totally  at 
variance  with  the  language  and  plain  import  of  the  bond, 
which  provides  that  the  selection  of  280  acres  by  Emery  is  to 
be  made  from  the  lands  described  in  the  bond,  and  makes  no 
reference  to  such  as  are  embraced  in  register's  certificates  held 
by  him. 

It  must  follow,  from  the  general  rules  of  evidence  above 
adverted  to,  that  a  party  who  resorts  to  equity  for  the  correc- 
tion of  a  written  instrument,  in  a  certain  specified  particular, 
can  not  introduce  parol  evidence  of  an  original  parol  contract, 
or  terms  or  stipulations  at  variance  with  the  other  provisions 
of  the  written  instrument,  as  to  which  no  fraud,  mistake  or 
surprise  is  alleged.  See  1  Sug.  on  Vend,  and  P.  161.  From 
this  doctrine  flows  the  legal  conclusion,  that,  inasmuch  as  the 
bond  makes  no  mention  of  the  register's  certificates  as  em- 
bracing the  lands  from  which  Emery's  280  acres  were  to  be 
selected,  and  there  is  no  basis  in  the  bill  or  bv  the  evidence 
for  attributing  the  omission  to  fraud,  mistake  or  surprise,  it 
must,  therefore,  be  conclusively  presumed  there  was  no  such 
stipulation  or  understanding  between  the  parties. 
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In  this  view,  the  evidence  wholly  fails  to  establish  a  case 
for  the  correction  of  the  bond  in  the  particular  sought,  because, 
it  was  incumbent  upon  the  complainant  to  show,  by  clear  and 
satisfactory  evidence,  that  the  description  as  it  was,  and  which 
is  alleged  to  be  erroneous,  was  the  result  of  mistake  in  both 
parties — in  other  words,  that  the  mistake  was  mutual. 

As  regards  a  mistake  on  Emery's  part,  the  evidence  is  far 
from  satisfactory.  He  owned  this  four  j-^-q  acres,  near  the 
town  of  Morrison,  in  Whiteside  county,  of  the  value,  as  stip- 
ulated in  the  bond,  of  $1000.  He  did  not  seek  Mohler  to 
exchange  this  for  the  wild  lands  of  the  latter  in  Wisconsin, 
but  the  latter  sought  him  and  urged  the  exchange,  represent- 
ing, and,  as  it  appears,  falsely,  that  his  were  good  pine  lands, 
but  of  which  Emery  had  no  knowledge  until  he  went  to  make 
the  selection.  Mohler  gave  Emery  a  list  of  the  lands  he 
claimed  to  own,  from  which  the  280  acres  were  to  be  selected, 
and  requested  him  to  draw  the  bond.  Emery  testifies  that  he 
drew  the  bond  in  accordance  with  the  description  so  given. 
Mohler  does  not  undertake  to  testify,  that  when  he  gave  off 
the  descriptions  to  Emery  he  gave  the  parcel  in  question 
otherwise  than  it  is  in  the  bond. 

But  this  is  not  all.  It  is  a  fact,  not  disputed,  that  when  the 
bond  was  drawn,  it  was,  by  previous  arrangement,  taken  by 
Emery  to  the  office  of  Mohler's  attorney,  in  order  that  it 
might  be  examined  by  Mohler  and  his  attorney  before  execu- 
tion. It  received  such  an  examination  by  them,  that  it  was 
corrected  in  several  particulars,  as  to  description.  The  reg- 
ister's certificates  were  there,  and  every  reasonable  opportunity 
given  to  secure  accuracy.  After  it  had  passed  this  scrutiny, 
it  was  executed,  and  on  the  faith  of  it  Emery  delivered  over 
the  deed  to  his  land  near  Morrison,  valued  as  we  have  stated. 
Acting  further  upon  the  faith  of  it,  he  went  to  Wisconsin  and 
selected  his  280  acres  in  accordance  with  its  terms.  It  now 
turns  out,  that  the  north  half  selected  by  him  from  the  quar- 
ter section  in  question,  is  the  only  parcel  of  any  appreciable 
value  of  all  the  parcels  described  in  the  bond.     Kotwithstaud- 
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ino;  these  circumstances.  Mohler  seeks  to  take  advantage  of 
his  own  mere  laches,  or  mistake,  and  by  this  proceeding  for 
the  correction  of  the  bond  deprive  Emery  of  both  the  land  and 
all  remedy  upon  the  bond  for  damages.  His  mistake  may 
constitute  a  defense  to  Emery's  cross-bill  for  specific  perform- 
ance, but  can  afford  no  ground  for  the  correction  of  the  bond. 
The  decree  of  the  court  below  must  be  reversed,  and  the 
bill  dismissed. 

Decree  reversed. 


Henry  Fuller 


John  Z.  Little, 


1.  Chancery — granting  new  trial  in  suit  at  law.  A  court  of  equity 
will  not  grant  relief  against  a  judgment  at  law,  on  grounds  that  might 
have  been  available  on  a  motion  for  a  new  trial,  nor  on  the  ground  of 
newly  discovered  evidence,  unless  it  appears  that  all  reasonable  means 
and  efforts  had  been  exhausted  to  discover  it  before  the  trial,  and  that  the 
evidence  is  of  a  material  character;  and  the  existence  of  the  newly  dis- 
covered evidence  must  be  shown  by  the  affidavits  of  the  witnesses.  The 
unsupported  oath  of  the  complainant  is  not  sufficient,  when  denied. 

2.  Same — new  trial  on  ground  of  surprise.  One  of  the  grounds  relied 
on  for  relief  against  a  judgment  at  law  and  for  a  new  trial,  was  that  of 
surprise  in  the  testimony  of  the  plaintiff,  in  testifying  to  the  terms  and 
duration  of  a  contract.  It  appeared  that  he  testified  to  the  contract  as  set 
forth  in  his  declaration:  Held,  that  the  testimony  could  not  afford  a  rea- 
sonable ground  of  surprise. 

3.  Where  it  is  urged  as  a  ground  for  a  court  of  equity  to  grant  a  new 
trial  at  law,  that  certain  letters  were  introduced  in  evidence  by  the  adverse 
party  in  corroboration  of  his  testimony,  which  the  complainant,  since  the 
trial,  has  discovered  were  not  genuine,  but  fraudulently  written  by  the 
other  party  to  himself,  after  the  commencement  of  the  suit,  but  the  bill 
does  not  give  copies  of  any  of  the  letters  or  their  contents,  except  that  they 
related  to  matters  connected  with  the  original  contract:  Held,  that  a  new 
trial  could  not  be  granted  on  this  ground,  as  the  court  could  not  see  that 
the  result  would  have  been  different  had  the  letters  not  been  introduced 
in  evidence. 
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4.  Same — relief  against  judgment — negligence  in  not  preparing  for  trial. 
A  court  of  equity  will  not  open  a  judgment  at  law  where  the  defendant 
was  duly  served  and  had  reasonable  time  to  prepare  his  defense,  but  neg- 
lected to  do  so.  If,  by  the  exercise  of  ordinary  diligence,  the  defendant 
could  have  found  the  evidence  relied  on  for  a  new  trial  in  time  for  the 
trial,  and  did  not,  he  can  not  be  relieved  from  the  judgment. 

5.  Same — negligence  of  counsel.  The  negligence  or  mistake  of  counsel 
in  the  progress  or  trial  of  a  suit  at  law,  in  not  making  a  defense  that  was 
available,  can  not  be  relieved  against  in  equity. 

6.  The  same  reason  exists  for  rejecting  an  application  for  a  new  trial 
made  to  a  court  of  chancery,  on  the  ground  of  newly  discovered  evidence, 
which  would  determine  a  court  of  law  upon  a  motion  for  a  new  trial. 

7.  It  was  alleged  in  a  bill  for  a  new  trial,  that  the  contract,  as  sworn 
to  hy  the  plaintiff  in  the  suit  at  law,  was  not  to  be  performed  within  a 
year  from  its  date,  and  so  was  void  under  the  Statute  of  Frauds,  while  the 
contract  set  out  in  the  declaration  was  not  within  the  statute,  and  so  the 
defendant  was  misled,  and  prevented  from  pleading  the  statute :  Held,  that, 
as  against  any  such  supposed  fraud,  there  was  ample  opportunity  to  have 
had  relief  in  the  suit  at  law,  before  the  entry  of  the  judgment. 

8.  Same — relief  against  order  restoring  destroyed  record.  Where  the 
record  of  a  judgment  which  was  destroyed  by  fire  was  restored  by  order 
of  the  court,  without  notice  to  the  defendant,  a  court  of  equity  will  not, 
for  that  reason,  declare  such  order  and  the  execution  issued  upon  the 
judgment  to  be  void,  in  the  absence  of  any  allegation  and  proof  showing 
that  the  record,  as  restored,  was  not  the  true  one. 

9.  Pleading  and  evidence — general  issue.  Under  the  general  issue 
in  an  action  of  assumpsit  to  recover  damages  of  the  defendant  for  dis- 
charging the  plaintiff  before  the  end  of  the  term  of  his  employment, 
evidence  is  admissible  of  the  net  earnings  of  the  plaintiff  during  the 
unexpired  term,  in  diminution  of  damages. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  for  an  injunction,  filed  by  Henry  Fuller 
against  John  Z.  Little,  to  enjoin  the  collection  of  a  judgment 
at  law  and  for  a  new  trial.  The  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Messrs.  Story  &  King,  for  the  appellant. 

Messrs.  Merriam  &  Alexander,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  equity,  brought  by  Fuller,  the  appellant, 
against  Little  and  Bradley,  the  appellees,  to  enjoin  proceedings 
under  a  judgment  against  Fuller,  in  favor  of  Little,  and  to 
obtain  a  new  trial  in  the  suit  at  law  wherein  the  judgment 
was  rendered. 

The  judgment,  being  for  $2880,  was  recovered  by  Little  in 
an  action  of  assumpsit,  upon  an  alleged  special  contract  with 
Fuller  to  employ  Little  as  stage  manager  of  the  theatre  of  the 
former  in  the  city  of  Chicago,  for  one  year,  from  July  4,  1869, 
at  a  salary  of  $30  per  week  until  August  1,  1869,  and  $60 
per  week  after  that  date. 

The  bill  avers  that  the  complainant  only  carried  on  the 
theatre  till  August  1,  1869,  when  he  disposed  of  it  to  one 
Aiken,  and  that  the  only  employment  of  Little,  and  the  only 
services  rendered  by  the  latter  to  Fuller,  were  from  about 
March  10,  1869,  until  August  1,  1869,  at  a  salary  of  $30  per 
reek,  which  was  paid  in  full  to  Little  at  the  time  last  named; 
md  alleges  that  the  judgment  was  procured  by  fraud  and 
false  swearing  on  the  part  of  Little  ;  that  there  has  been 
newly  discovered  testimony  since  the  trial,  as  well  as  some 
other  matters,  which  will  be  hereafter  noticed. 

The  court  below,  on  motion  of  the  defendants,  dissolved  the 
injunction  which  had  been  granted,  for  want  of  equity  appear- 
ing on  the  face  of  the  bill,  and  afterwards,  on  motion  of 
defendants,  dismissed  the  bill  without  prejudice.  The  com- 
plainant appealed. 

The  bill  first  alleges,  that  the  complainant  was  taken  by 
surprise  by  the  testimony  of  Little  of  his  employment  by 
Fuller  for  a  year.  But  this  employment  was  alleged  in  the 
declaration,  and  it  can  not  be  held  to  be  a  reasonable  ground 
of  surprise  on  the  part  of  a  suitor  at  law,  that  a  party  should 
testify  to  the  existence  of  such  a  contract  as  he  describes  in 
his  declaration  as  the  cause  of  action  upon  which  he  brings 
his  suit. 
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The  bill  avers  the  complainant's  belief,  that  his  own  denial 
of  the  employment  of  Little  for  a  longer  period  than  August 
1,  1869,  would  have  been  sufficient  to  defeat  the  suit,  had  it 
not  been  for  certain  letters  which  were  introduced  in  evidence 
on  the  trial  by  Little,  which  letters  bore  date  on  and  after 
July  20,  1869,  and  purported  to  be  in  answer  to  other  letters 
written  by  Little  as  stage  manager  for  complainant,  during 
the  last  ten  or  eleven  days  of  July,  1869,  and  were  on  the 
subject  of  the  employment  of  the  persons  sending  the  letters, 
for  the  theatre. 

It  is  then  averred,  that,  since  the  trial,  the  complainant  has 
discovered  that  the  letters  were  in  fact  written  by  the  parties, 
by  the  procurement  of  Little  and  his  friends,  long  after  the 
said  suit  had  been  brought,  for  the  fraudulent  purpose  of 
influencing  the  jury  against  the  complainant,  by  introducing 
the  letters  in  evidence  as  if  genuine,  and  received  by  Little 
prior  to  August  1,  1869. 

None  of  the  letters  appear  in  the  bill,  nor  is  there  an  at- 
tempt in  any  way  to  state  their  contents,  further  than  that 
they  were  concerning  employment  at  the  theatre.  We  can 
not  see  the  material  bearing  of  these  letters  upon  the  verdict. 
We  must  be  satisfied  that  a  different  result  would  probably 
have  been  produced  had  they  not  been  introduced,  before  we 
can  grant  a  new  trial  on  this  ground.  Holmes  v.  Stateler  et  al, 
57  111.  209. 

We  can  not  accept  the  belief  of  the  complainant  upon  the 
subject.  The  letters  should  have  been  set  forth,  or  such  a 
statement  of  their  contents,  that  the  court  could  see  for  itself 
the  probable  effect  of  the  evidence. 

The  bill  next  sets  forth,  that,  since  the  trial,  the  complain- 
ant has  discovered  four  witnesses,  by  whom  he  can  prove 
certain  admissions  made  by  Little  which  would  be  contra- 
dictory of  the  idea  of  his  employment  for  a  longer  period  than 
to  August  1,  1869.  As  to  two  of  these  witnesses,  the  admis- 
sions were  during  the   course  of  two  certain  conversations, 
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which  occurred  between  Little  and  the  complainant,  at  which 
the  witnesses  were  present. 

As  an  excuse  for  not  producing  these  two  witnesses  at  the 
trial,  it  is  alleged  that  complainant  had  so  many  conversa- 
tions of  the  same  character  with  Little,  that  he  did  not  notice 
who  was  present.  But  he  should  have  so  noticed  and  recol- 
lected it.      Yates  v.  3fonroe,  13  111.  218. 

The  excuse  alleged  indicates  the  probable  existence  of  other 
testimony  of  the  same  kind,  which  might  have  been  had  at 
the  trial  by  the  exercise  of  ordinary  diligence.  So  far,  the 
allegations  as  to  all  this  newly  discovered  evidence  are,  that 
it  had  been  discovered  since  the  trial,  not  since  the  denial  of 
the  motion  for  a  new  trial.  If  the  discovery  had  been  pre- 
vious to  the  motion,  full  relief  could  have  been  afforded  on 
such  motion,  and  a  subsequent  application  to  a  court  of  chan- 
cery for  relief  would  not  be  entertained.  It  is  subsequently 
averred,  that  an  application  for  a  new  trial  was  made  and 
overruled,  and  that  much  of  said  newly  discovered  evidence 
was  unknown  to  the  complainant  at  that  time,  and  came  to 
his  knowledge  since  the  entry  of  the  judgment. 

The  averment  is  too  vague  and  indefinite.  It  should  have 
appeared  distinctly  what  the  testimony  was  which  had  been 
discovered  since  the  overruling  of  the  motion  for  a  new  trial. 
And  the  answer  as  to  all  this  alleged  newly  discovered  testi- 
mony is,  that  there  is  no  evidence  whatever  of  its  existence, 
save  the  statements  in  the  bill  verified  by  the  oath  of  the 
complainant,  and  no  excuse  shown  for  not  supporting  the 
same  by  any  additional  evidence. 

A  motion  for  a  new  trial,  founded  upon  newly  discovered 
testimony,  should  be  supported  by  the  affidavits  of  the  wit- 
nesses by  whom  it  is  proposed  to  prove  the  facts  relied  upon, 
or  some  excuse  should  be  shown  for  not  obtaining  them.  The 
party's  own  affidavit  will  not  suffice  in  this  respect.  Cowen 
v.  Smith,  35  111.  416.  The  same  reason  exists  for  rejecting  an 
application  for  a  new  trial  made  to  a  court  of  chancery,  on 
the    ground    of    newly    discovered    evidence,    which    would 
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determine  the  action  of  a  court  of  law  upon  a  motion  for  a  new 
trial.  Yates  v.  Monroe,  supra.  There  is  not  even  the  specifica- 
tion of  the  name  of 'the  writer  of  a  single  one  of  the  letters  so 
alleged  to  have  been  fraudulently  procured. 

The  bill  alleges  that  the  contract,  as  sworn  to  by  Little,  was 
made  June  28,  1869,  and  was  not  to  be  performed  in  one  year 
from  that  date,  but  in  one  year  from  the  4th  day  of  July, 
1869 — one  year  and  six  days  from  the  making  of  the  contract, 
and  so  was  void  by  the  Statute  of  Frauds  ;  and  that  Little 
committed  a  fraud  in  setting  out  the  contract  in  the  declara- 
tion, as  made  July  4,  1869,  whereby  Fuller  was  misled  and 
prevented  from  interposing  the  plea  of  the  Statute  of  Frauds. 
But  as  against  any  such  supposed  fraud  as  that,  it  is  obvious 
that  there  was  ample  opportunity  to  have  had  relief  against 
it,  in  the  action  at  law,  before  the  entry  of  the  judgment. 

The  bill  further  alleges,  that,  immediately  after  the  close 
of  the  theatre  and  the  disposing  of  the  same  to  Aiken,  August 
1,  1869,  Little  organized  a  company  of  actors  and  traveled 
about  the  country,  giving  dramatic  representations,  and  re- 
ceived from  various  sources,  during  the  time  intervening  that 
date  and  July  4,  1870,  (the  time  of  the  termination  of  his 
employment  by  Fuller,  as  testified  to  by  Little,)  as  compen- 
sation for  his  services  and  earnings,  upwards  of  $2000  ;  that 
as  the  only  pleas  in  the  action  at  law  were  those  of  non- 
assumpsit  and  a  release,  no  evidence  could  have  been  lawfully 
introduced  concerning  such  earnings,  and  that  if  the  judgment 
is  to  stand,  complainant  should  be  allowed  to  set  off  against 
the  same  the  amount  of  said  earnings,  the  bill  setting  forth 
that  Little  is  insolvent  and  a  non-resident  of  the  State — the 
bill  further  averring  that  complainant  was  unable  to  procure 
any  definite  information  as  to  the  places  visited  by  Little,  or 
the  amount  of  his  earnings  from  August  1,  1869,  to  July  4, 
1870,  until  long  after  the  judgment,  and,  when  applied  to, 
Little  pretended  that  he  was  unable  to  give  any  definite  in- 
formation on  the  subject. 
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There  can  be  no  question  that,  under  the  plea  of  the  gen- 
eral issue  in  the  suit,  evidence  would  have  been  admissible 
of  the  net  amount  of  Little's  earnings  between  August  1, 
1869,  and  July  4,  1870,  in  diminution  of  the  plaintiff's  dam- 
ages. If  Little,  immediately  after  the  close  of  the  theatre, 
August  1,  1870,  organized  a  company  of  actors  in  Chicago, 
and  proceeded  to  travel  about  the  country,  giving  dramatic 
representations,  this  was  sufficient  to  awake  the  attention  of 
Fuller  to  the  fact  that  Little  might  have  made  earnings.  The 
public  character  of  such  a  mode  of  occupation,  and  the  cir- 
cumstance of  the  company  being  formed  at  Chicago,  would 
seem  to  have  rendered  the  means  of  information  as  to  the 
profitableness  of  the  enterprise  in  which  Little  was  engaged 
attainable  by  the  use  of  ordinary  care  and  diligence.  The 
suit  having  been  commenced  in  January,  1870,  and  not  tried 
until  April,  1871,  there  was  full  time  for  obtaining  the  requi- 
site information. 

If  there  was  testimony  to  be  had  of  the  earnings  claimed, 
it  should  have  been  produced  in  reduction  of  damages  on  the 
trial.  Little  himself  might  have  been  examined  on  the  sub- 
ject. Besides,  Little,  as  the  head  of  a  dramatic  company, 
might  have  received  this  large  amount  of  money,  and  yet 
his  actual  realization  of  net  profit  have  been  nothing.  So 
that  it  is  not  made  to  appear  that  complainant  really  has  any 
such  set-off  as  he  claims,  as  it  could  only  be  of  the  net 
amount  of  such  earnings. 

The  bill  further  alleges,  that  from  August  1,  1869, 'to  the 
time  of  commencing  said  suit,  was  just  twenty-two  weeks; 
that  the  utmost  that  Little  was  entitled  to  recover  was  for 
the  stipulated  compensation  under  the  alleged  contract,  dur- 
ing that  period,  which  would  be  $1320;  that,  by  reason  of 
the  cause  not  being  tried  until  April,  1871,  and  after  the  full 
expiration  of  the  time  of  the  alleged  yearly  hiring,  by  the 
mistake  of  all  parties — the  jury,  court  and  counsel — a  verdict 
was  allowed  for  the  entire  unexpired  term  of  said  year,  viz: 
from  August  1,  1869,  to  July  4,  1870,  making  an  excess  of 
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$1560  above  the  amount  Little  was  entitled  to  recover  in  the 
action  in  any  event.  It  would  be  novel  for  a  court  of  equity 
to  entertain  jurisdiction  for  the  purpose  of  correcting  a  mis- 
take committed  by  court  or  jury  in  the  trial  of  an  action  at 
law.  Any  such  mistake  as  is  alleged,  on  the  part  of  counsel, 
would  be  the  result  of  negligence,  against  which,  in  such 
case,  it  is  familiar  doctrine,  that  equity  aviII  not  afford  relief. 

The  bill  lastly  alleges,  that  the  record  of  said  judgment  was 
destroyed  in  the  fire  in  Chicago,  October  9,  1871  ;  that  on 
the  last  day  of  the  November  term,  1872,  of  the  court  wherein 
the  judgment  was  rendered,  an  order  was  made  by  the  court 
restoring  the  record  of  the  judgment,  without  any  notice  to 
the  complainant  of  the  proceeding  for  that  purpose;  that  an 
appeal  was  prayed  from  the  order,  which  the  court  refused  to 
grant;  that  an  execution  afterward  was  issued  upon  the  judg- 
ment, and  was  then  in  the  officer's  hands  ;  and  the  bill  claims, 
that  for  want  of  notice  of  such  proceeding  for  the  restoration 
of  the  record,  the  proceeding  for  that  purpose,  and  the  judg- 
ment and  execution  are  void.  But  there  is  no  pretense  in 
the  bill  that  the  record,  as  restored,  is  not  a  true  one.  There 
is,  then,  no  equitable  ground  for  relief  in  this  respect  shown. 

The  above  are  all  the  substantive  grounds  of  complaint 
made  in  the  bill.  Some  are  manifestly  without  foundation. 
Others  might  have  been  availed  of  on  the  motion  for  a  new 
trial.  As  to  some  of  the  alleged  newly  discovered  testimony, 
it  does  not  appear  that  all  reasonable  means  and  efforts  had 
been  exhausted  to  discover  it  before  the  trial.  It  is  not  of  a 
conclusive  character.  It  does  not  appear  with  reasonable 
probability,  that,  if  introduced  on  a  new  trial,  it  would. produce 
a  different  result.  Its  existence  rests  upon  the  unsupported 
statement  of  complainant.  Upon  the  trial,  there  was  the 
sworn  statement  of  one  party  opposed  to  that  of  the  other. 
There  is  no  more  than  that  now  appearing  in  the  case.  Were 
a  court  of  chancery  to  entertain  bills  for  a  new  trial  at  law, 
on  the  allegation  of  one  party  that  the  other  had  sworn  falsely, 
the   occasions   would    be   numerous   for  applications   of  the 
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present  kind,  under  a  practice  where  parties  testify  in  their  own 
causes,  and  their  conflicting  testimony  on  trials  is  so  frequently 
witnessed.  In  Tobey  v.  Young,  Prec.  in  Ch.  193,  the  Lord- 
keeper  observed,  in  reference  to  a  bill  for  a  new  trial,  that 
'■'new  matter  may,  in  some  cases,  be  ground  for  relief,  but  it 
must  not  be  what  was  tried  before  ;  nor,  when  it  consists  in 
swearing  only,  will  I  ever  grant  a  new  trial,  unless  it  appears 
by  deed  or  writing,  or  that  a  witness  on  whose  testimony  the 
verdict  was  given  was  convicted  of  perjury." 

Applications  to  a  court  of  chancery  for  a  new  trial  after  a 
verdict  at  law,  are  very  rare  in  modern  times,  since  courts  of 
law  exercise  the  same  jurisdiction  and  to  the  same  liberal 
extent ;  and  such  bills  are  watched  by  equity  with  extreme 
jealousy.  Smith  v.  Lowry,  1  Johns.  Ch.  R.  323 ;  Bateman 
v.  Willoe,  1  Schoale  &  Lefroy,  201. 

Upon  the  whole,  we  fail  to  perceive  sufficient  reason  for 

isturbingthe  decree  of  the  court  below  in  finding  that,  under 

:he   circumstances,   as   disclosed    in   the   bill,    the    appellant 

was  not  entitled  to  the  interference  of  a  court  of  equity  to 

stay  execution  on  the  judgment,  or  the  collection  of  the  latter. 

The  decree  is  affirmed. 

Decree  affirmed. 


Andrew  Burton  et  al. 

v. 

Stephen  Goodspeed  et  al. 

1.  Partnership — share  in  profits,  when  part  of  compensation,  does  not 
create.  The  fact  that  a  party  selling  goods,  etc.,  is  to  receive  a  portion 
of  the  net  profits  on  sales,  does  not  make  him  a  partner  with  the  owner, 
if  they  are  given  merely  as  a  part  of  his  compensation. 

2.  Factor — what  constitutes  <  ne  a  factor  or  commission  merchant.  A 
party  agreeing  with  the  owners  to  receive  coal  shipped  to  him  for  sale, 
and  hoist  from  the  vessel,  and  put  the  same  on  the  dock,  pay  the  lake 
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freight,  and  charge  the  cost  of  hoisting  and  putting  the  coal  on  the  dock, 
and  the  lake  freight  paid  by  him,  against  the  coal,  and  who  is  to  receive 
for  docking,  screening,  selling  and  delivering  the  coal,  including  his 
commissions,  the  sum  of  $1.50  per  ton  on  all  coal  delivered  at  any  point 
outside  the  yard  requiring  carting,  and  $1  per  ton  on  all  coal  delivered 
at  the  yard,  and  an  additional  commission  of  fifty  per  cent  of  the  net 
profits  on  sales,  etc.,  and  who  agrees  to  guarantee  payments  on  all  sales, 
advance  on  the  coal  as  it  is  shipped  $3  per  ton  of  the  invoice  price,  to  be 
drawn  for  at  sight  on  bills  of  lading,  and  to  pay  the  shippers  as  the  coal 
is  sold  the  balance  of  the  proceeds  of  sale,  and  who  also  agrees  not  to  sell 
the  coal  below  the  market  price,  and  render  monthly  statements  of 
accounts  of  sales,  etc.,  will  be,  as  to  the  coal  shipped  to  him,  a  factor  or 
commission  merchant,  Such  a  contract  will  not  constitute  the  relation 
of  vendor  and  vendee,  or  that  of  partner. 

3.  Same — power  to  sell  on  credit.  The  law  is  well  settled,  that  a  factor 
is  authorized  to  sell  upon  credit,  except  where  the  usage  of  trade  is  other- 
wise. 

4.  Same — party  to  suit  on  contract  made  in  factor's  own  name.  Where 
a  written  contract  is  made  by  a  factor,  in  his  own  name,  for  the  purchase 
or  sale  of  goods  for  his  principal,  the  principal  is  bound,  and  he  may  sue 
and  be  sued  thereon  in  his  own  name,  for  the  reason  that  it  is  treated  as 
the  contract  of  the  principal  as  well  as  of  the  agent. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  William  A.  Portf;r,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellees  against 
the  appellants. 

The  declaration  contains  three  special  counts,  and  the  com- 
mon counts  consolidated. 

In  the  first  count,  it  is  alleged  that  on  the  25th  dav  of 
June,  1872,  at,  etc.,  at  the  request  of  the  defendants,  through 
Benjamin  Hoibrook,  their  authorized  agent,  the  plaintiffs 
bargained  with  the  defendants  to  buy  of  the  defendants,  and 
the  defendants,  through  their  agent,  Hoibrook,  sold  and  agreed 
to  deliver  to  plaintiffs  a  large  quantity  of  goods,  to-wit,  300 
tons  of  hard  coal,  at  the  price  of  $7.50  per  ton  ;  coal  to  be 
delivered  in  the  yard  of  said  Hoibrook;  said  coal  to  be 
screened  ;  no  additional  charge  for  storage  to  be  made  against 
plaintiffs  until  May  1,  1873.  Coal  to  be  paid  for  by  plain- 
tiffs, half  cash,  balance  as  fast   as  coal    was  delivered,   with 
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interest  on  amount  remaining  unpaid  until  paid  ;  plaintiffs 
had  the  privilege  of  calling  on  defendants  for  additional  coal, 
at  the  price  of  $7.50  per  ton,  while  price  remained  at  $8.00; 
that  in  case  price  should  advance  to  $8.50.  defendants  were 
to  allow  plaintiffs  75  cents  from  said  price  per  ton  ;  that 
defendants  paid  in  full  for  said  300  tons  of  coal,  at  the  price 
aforesaid.  ($7.50;)  that  defendants  did  not  deliver  the  goods 
to  plaintiffs;  whereby,  etc. 

In  the  second  count,  the  allegations  are  substantially  the 
same  as  in  the  first  count,  save  that  it  alleges  that  the  plain- 
tiffs agreed  to  buy,  and  the  defendants  agreed  to  sell  and 
deliver,  and  that  the  deferred  payment  on  said  coal  was  to  be 
paid  as  drawn  for  by  said  defendants,  with  interest,  etc.,  and 
alleges  a  special  request  on  the  25th  day  of  November,  1872, 
for  the  delivery  of  the  coal  to  the  plaintiffs,  whereby,  etc. 

In  the  third  count,  the  allegations  are  substantially  the 
same  as  in  the  second  count,  save  that  the  contract  sued  on 
is  set  out  in  hcecverba,  and  a  special  request  for  the  delivery 
of  the  coal  is  alleged,  on  the  23d  day  of  November,  1872. 

Appellants  pleaded  non-assumpsit,  upon  which  issue  was 
joined  and  trial  had. 

Upon  the  trial  of  the  case,  the  parties  made  the  following 
stipulation  as  to  the  facts  in  evidence: 

'•'  It  is  hereby  stipulated  and  agreed  between  the  respective 
parties  to  this  suit,  by  their  several  attorneys,  as  follows, 
to-wit : 

"That  Benjamin  Holbrook  sold  the  coal  in  question  in  the 
suit,  to  the  plaintiffs,  upon  the  terms  contained  in  the  con- 
tract referred  to  and  set  forth  in  the  plaintiffs'  declaration  in 
this  cause,  a  true  copy  of  which  is  hereto  attached,  and  marked 
Exhibit  'A.' 

"  That  said  Holbrook  had  no  authority  to  bind  these 
defendants  other  than  that  contained  in  a  certain  contract 
between  said  Holbrook  and  these  defendants,  dated  May  10, 
1872,  a  true  copy  of  which  is  also  hereto  attached  and  marked 
Exhibit  ;B.' 
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"That  the  plaintiffs  have  paid  said  Holbrook  twenty-two 
hundred  and  fifty  dollars  ($2250)  in  full  of  three  hundred 
(300)  tons  of  coal,  and  that  one  hundred  and  thirty-two  (132) 
tons  of  said  coal  were  not  delivered  in  pursuance  of  said  first 
mentioned  agreement. 

"It  is  further  stipulated  that,  if  the  court  finds  that  said 
Holbrook  had  authority,  by  virtue  of  his  said  agreement 
(marked  Exhibit  '  B')  with  these  defendants,  to  bind  them, 
defendants,  as  claimed  in  the  plaintiffs'  declaration,  then  the 
court  may  assess  the  damages  in  the  suit  at  fourteen  hundred 
and  fifty-two  ($1452)  dollars,  enter  judgment  against  defend- 
ants for  the  same  with  costs  of  suit — all  other  questions 
waived.  It  is  also  stipulated  that  between  the  10th  day  of 
May,  1872,  and  the  1st  day  of  November,  1872,  the  defend- 
ants shipped  to  said  Holbrook,  in  pursuance  of  their  said 
contract  with  said  Holbrook,  about  eight  thousand  tons  of 
anthracite  or  hard  coal,  and  that  the  same  was  received  at  the 
docks  of  said  Holbrook,  in  the  city  of  Chicago,  and  that  the 
said  Holbrook  had  in  his  yard  in  Chicago,  on  the  25th  day 
of  June,  1872,  a  sufficient  quantity  of  said  coal  shipped  him 
by  the  defendants,  in  pursuance  of  their  said  contract  with 
him  (Holbrook),  to  have  filled  the  said  contract  marked 
(Exhibit  'A'),  set  forth  in  the  plaintiffs'  declaration." 

Exhibits  A  and  B  are  as  follows: 

"Exhibit  <A.' 

"Chicago,  June  25,  1872. 
"Messrs.  S.  Goodspeed  &  Co., 

"Gentlemen:  I  will  sell  you  300  tons  hard  coal,  such 
size  as  you  may  order,  for  ($7.50)  seven  dollars  fifty  cents 
per  ton,  coal  to  be  taken  in  my  yard,  and  is  to  be  screened  ; 
no  additional  charge  for  storage  on  same  until  May  1,  1873. 
Coal  to  be  paid  for,  one-half  cash,  balance  as  fast  as  drawn 
for  ;  interest  to  be  paid  on  the  half  not  paid  for  until  paid  for. 
You  have  the  privilege  of  drawing  on  us  for  additional  coal, 
while   prices   remain   at  $8.00;  at  $7.50,   and   should   prices 
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advance  to  $8.50  or  $9.00,  will  allow  you  6  per  cent  from 
said  price  in  the  yard. 

"Respectfully  yours, 

"(Signed)  B.  Holbrook. 

"  The  proposition  is  accepted. 

"(Signed)  S.  Goodspeed  &  Co." 

"  Exhibit  <  B.' 

"Articles  of  agreement  entered  into  this  6th  day  of  May, 
A.  D.  1872,  between  Burton  Bros.  &  Co.,  of  Erie,  Penna., 
parties  of  the  first  part,  and  Benj.  Holbrook,  of  the  city  of 
Chicago,  of  the  second  pari,  witnesseth  as  follows:  Burton 
Bros.  &  Co.  agree  to  furnish  to  the  said  party  of  the  second 
part,  afloat  at  his  dock  in  Chicago,  his  entire  supply  of  anthra- 
cite coal,  for  the  year  commencing  May  10,  1872,  and  ending 
May  1,  1873.  The  said  party  of  the  second  part  agrees  to 
receive  coal  and  hoist  from  the  vessel,  and  put  the  same  on 
the  dock,  pay  the  lake  freight,  and  charge  the  cost  of  hoisting 
and  putting  said  coal  on  the  dock,  and  the  lake  freight  paid 
by  him,  against  the  coal,  and  to  receive  for  docking,  screening, 
soiling  and  delivering  the  coal,  including  his  commissions, 
the  sum  of  one  dollar  and  fifty  cents  per  ton  on  all  coal  deliv- 
ered at  any  point  outside  of  yard  requiring  carting,  and  one 
dollar  per  ton  on  all  coal  delivered  on  the  yard,  and  an  addi- 
tional commission  of  fifty  per  cent  of  the  net  profits  on  said 
sales,  said  profits  to  be  ascertained  by  deducting  from  said 
sales,  the  Buffalo  Circular  cargo  prices  and  Buffalo  lake 
cargo  freights  ruling  at  the  time  the  coal  is  shipped,  together 
with  the  cost  of  hoisting  and  putting  the  coal  on  the  dock, 
and  the  amount  herein  stipulated  for  docking,  screening, 
selling  and  delivering,  including  commission. 

"The  said  party  of  the  second  part  to  guaranty  payment 
on  all  sales,  and  to  advance  to  the  parties  of  the  first  part,  on 
the  coal  as  it  is  shipped,  three  dollars  per  ton  of  the  invoice 
price,  to  be  drawn  for  at  sight  on  bills  of  lading,  and  pay 
over  to  them  as  the  coal  is  sold  the  balance  of  the  proceeds 
16— 69th  III. 
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of  the  said  sales.  The  party  of  the  second  part  also  agrees 
not  to  sell  the  coal  below  the  market  price  ruling  at  the  time 
sales  are  made,  and  to  use  his  best  efforts  to  maintain  remu- 
nerative prices.  The  said  part)' of  the  second  part  also  agrees 
to  keep  a  regular  set  of  books  of  account,  in  which  shall  be 
entered  a  true  and  correct  account  of  all  coal  sold  in  pursu- 
ance of  the  agreement,  and  to  render  to  said  parties  of  the 
first  part,  on  or  before  the  tenth  day  of  each  and  every  month, 
a  true,  correct  and  intelligible  statement  of  all  coal  sold 
during  the  month  next  immediately  preceding  said  statement, 
to  set  forth  the  number  of  tons  sold,  and  the  price  at  which 
the  sales  were  made.  This  contract  subject  to  the  printed 
conditions  on  back  hereof. 

(Signed)  Burton  Bros.  &  Co. 

(Signed)  B.  Holbrook. 

"Foregoing  contract  subject  to  the  following  condition: 
If  at  any  time  the  operations  or  business  of  the  firm  at  the 
mines,  or  on  the  roads  or  canals  on  which  it  transports  coal  to 
any  place  where  delivery  is  agreed  to  be  made,  are  interrupted 
by  floods,  breaks  or  accidents,  combinations,  turn-outs  or 
strikes  among  the  miners,  boatmen,  or  other  employees,  or 
from  their  refusal  to  work,  for  any  cause  whatever,  or  by 
casualties  of  any  kind,  the  obligation  of  the  firm  to  deliver 
coal  under  its  contracts  or  agreements  may,  at  its  option,  be 
cancelled  to  the  extent  of  the  average  daily  quantity  the  pur- 
chasers would  be  entitled  to  receive  under  their  contracts 
and  agreements  during  the  time  such  interruption  continues, 
and  no  liability  shall  accrue  to  the  firm  for  damages  by  reason 
of  such  non-delivery. 

"  Burton  Bros.  &  Co., 

"Erie,  Penna." 
The  court  found  for  the  plaintiffs,  and  rendered  judgment 
for  $1452,  to  which  defendants  excepted,  and  they  bring  the 
case  to  this  court  by  appeal,  and  assign  for  error: 
First.     That  the  judgment  was  contrary  to  the  law. 
Second.     That  the  judgment  was  against  the  evidence. 
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Messrs.  Cadman,  Munn  &  Thompson,  for  the  appellants. 
Mr.  F.  A.  Smith,  for  the  appellees. 

Mr.  Justice   Scholfield    delivered    the    opinion  of  the 

Court: 

The  relation  existing  between  appellants  and  Holbrook, 
by  virtue  of  their  contract,  is  neither  that  of  vendor  and 
vendee,  nor  of  partners.  Hoi  brook  agrees  to  receive  coal 
and  hoist  from  the  vessel,  and  put  the  same  on  the  dock,  pay 
the  lake  freight,  and  charge  the  cost  of  hoisting  and  putting 
the  coal  on  the  dock,  and  the  lake  freight  paid  by  him,  against 
the  coal,  and  to  receive  for  docking,  screening,  selling  and 
delivering  the  coal,  including  his  commissions,  the  sum  of 
$1.50  per  ton  on  all  coal  delivered  at  any  point  outside  of  the 
yard  requiring  carting,  and  $1  per  ton  on  all  coal  delivered 
on  the  yard,  and  an  additional  commission  of  fifty  per  cent 
of  the  net  profits  on  sales,  etc.,  and  also  to  guaranty  payment 
on  all  sales,  advance  on  the  coal  as  it  is  shipped  $3  per  ton 
of  the  invoice  price,  to  be  drawn  for  at  sight  on  bills  of 
lading,  and  pay  to  appellants,  as  the  coal  is  sold,  the  balance 
of  the  proceeds  of  sales.  He  also  agrees  not  to  sell  the  coal 
below  the  market  price  ruling  at  the  time  sales  are  made, 
and  to  render  monthly  statements  of  accounts.  There  is 
nothing  said  about  selling  the  coal  or  any  interest  in  it  to 
Holbrook;  nor  have  we  been  able  to  find  anv  language  from 
which  we  can  reasonably  presume  that  the  intention  of  the 
parties  was  to  invest  him  with  the  ownership  of  the  property. 
The  fact  that  he  was  to  receive  a  portion  of  the  net  profits  on 
sales  does  not  prove  that  he  was  a  partner,  as  they  were  given 
merely  as  a  part  of  his  compensation. 

We  think,  under  the  evidence,  Holbrook  was,  as  to  the 
coals  shipped  to  him  for  sale  by  appellants,  a  factor  or  com- 
mission merchant.  Parker  v.  Fergus,  -13  111.  439;  Wynne  v. 
Hammond,  37  id.  99  ;  Parsons  on  Mercantile  Law,  168;  Story 
on  Agency,  sec.  33;  3  Kent's  Com.  33. 
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It  is  well  settled,  that  a  factor  is  authorized  to  sell  upon 
credit,  except  where  the  usage  of  trade  is  otherwise.  Story 
on  Agency,  sec.  209  ;  2  Kent's  Com.  622.  There  is  nothing 
in  this  contract  which  positively  forbids  a  sale  of  the  char- 
acter that  was  made  by  Holbrook,  and  our  attention  has  been 
called  to  no  authority  holding  that  such  a  sale  is  beyond  the 
power  of  a  factor. 

Where,  as  in  this  case,  a  written  contract  is  made  by  a 
factor  in  his  own  name,  for  the  purchase  or  sale  of  goods  for 
his  principal,  the  principal  is  bound,  and  he  may  sue  and  be 
sued  thereon  in  his  own  name,  for  it  is  treated  as  the  con- 
tract of  the  principal  as  well  as  of  the  agent.  Story  on  Agency, 
sec.  161;  Fishbaek  v.  Brown,  16  111.  74. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


George  C.  Campbell  et  al. 

V. 

Clara  Benjamin  et  al. 

1.  Evidence — when  title  is  claimed  under  foreclosure,  whether  the  decree 
of  sale  must  be  produced.  Where  a  party  who  had  acquired  title  to  real 
estate  under  a  sale,  under  a  foreclosure  of  a  mortgage  given  by  himself 
and  wife,  the  land  belonging  to  the  wife  at  the  time  of  the  execution  of 
the  mortgage,  executed  a  deed  of  trust  thereon,  and  afterwards  sold  and 
conveyed  the  same,  and  it  appeared  that,  at  the  time  of  the  foreclosure, 
the  wife  was  dead,  leaving  an  infant  heir,  who  was  made  a  party,  with 
the  father,  to  the  suit  to  foreclose,  and  on  bill  to  foreclose  the  deed  of 
trust  against  the  party  giving  the  same  and  the  party  in  possession,  who 
had  succeeded  to  such  party's  title,  and  was  claiming  under  it,  and  who 
had  also  acquired  the  title  claimed  to  be  in  the  infant  heir,  such  party  in 
possession,  in  his  answer,  alleged  that  the  sale  under  the  foreclosure  was 
fraudulent  as  to  the  infant  heir,  and  that  the  father  acquired  the  legal  title 
to  the  premises  in  trust  for  the  infant  heir:    Held,  that  this  admission  in 
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the  answer  dispensed  with  the  necessity  of  producing  the  decree  of  fore- 
closure, for  the  reason  that,  unless  the  decree  ordered  the  sale  of  the 
infant's  interest,  the  father  could  not  have  acquired  the  legal  title. 

2.  Purchaser — rights  of  one  whose  duty  it  was  to  have  paid  the  debt. 
Where  a  husband  and  wife  executed  a  mortgage  upon  land  of  the  latter, 
to  secure  a  debt  of  the  former,  and  after  the  death  of  the  wife,  leaving  an 
infant  heir,  on  sale  under  foreclosure  of  the  mortgage  the  premises  were 
purchased  by  a  third  party  for  the  mortgagor,  and  who,  on  the  same  day 
he  received  his  deed  for  the  property,  convej^ed  it  to  the  mortgagor,  who 
owed  the  debt,  it  was  held,  that  if  the  sale  had  been  attacked  while  the 
title  was  in  the  hands  of  the  latter  it  might  have  been  set  aside,  but  as  to 
a  bona  fide  subsequent  incumbrancer,  holding  under  a  deed  of  trust  exe- 
cuted by  the  mortgagor,  without  notice  of  fraud  in  the  sale,  or  unfair 
dealing  on  the  part  of  the  mortgagor  in  obtaining  the  title,  his  title  could 
not  be  defeated  or  the  facts  shown  to  defeat  a  foreclosure  of  his  trust  deed. 

3.  Notice — whether  knowledge  in  party's  attorneys  is  notice  to  him  of 
equitable  right  in  another.  If  attorneys  employed  to  foreclose  a  mortgage 
knew,  at  the  time  of  the  sale  of  land  under  the  decree,  that  it  was  pur- 
chased  by  a  party  for  the  mortgagor,  who  owed  the  debt,  to  acquire  the 
title,  which  had  descended  to  an  heir  of  his  wife,  and  being  employed  by 
a  party  loaning  money  to  such  mortgagor,  who  had  thus  acquired  the 
legal  title,  to  examine  the  title,  they  should  fail  to  communicate  their 
information  to  him,  but,  on  the  contraiy,  should  pronounce  the  title  in 
such  party  good,  such  creditor  or  his  trustee  will  not  be  chargeable  with 
notice  of  the  facts  the  attorneys  had  so  previously  obtained. 

4.  Estoppel — to  deny  validity  of  trust  deed  or  right  to  give  the  same. 
Where,  after  the  execution  of  a  deed  of  trust  by  a  party  on  land  to  which 
he  held  the  legal  title,  the  defendant  purchased  the  same  from  a  grantee 
of  such  party  and  received  a  conveyance,  with  full  knowledge  of  the 
existence  of  the  incumbrance,  and  the  circumstances  showing  that  he 
agreed  to  pay  off  the  same,  or  the  amount  of  the  incumbrance  was  de- 
ducted from  the  price  he  paid,  and  went  into  possession  under  such  pur- 
chase, and  received  the  rents  and  profits,  and  when  the  trustee  was  about 
to  sell  the  property,  his  father-in-law,  to  prevent  the  sale,  at  the  defend- 
ant's request  purchased  half  of  the  debt  so  secured,  and  reserved  an  option 
to  purchase  the  balance  in  one  year,  and  agreed  that,  if  he  did  not,  the 
creditor  might  foreclose  without  let  or  hindrance  for  the  balance  due  him, 
and  the  defendant  made  several  payments  of  interest:  Held,  that,  from 
the  relations  of  the  parties  and  the  facts,  it  would  be  inequitable  to  allow 
the  defendant  to  set  up,  in  defense  of  a  bill  to  foreclose  the  trust  deed, 
that  the  grantor  had  no  right  to  give  the  deed  of  trust,  for  the  reason  that 
he  held  the  legal  title  in  trust  for  his  infant  son,  whose  claim  the  defend- 
ant had,  in  the  meantime,  acquired. 
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5.  Chancery — relief  to  a  defendant  without  cross-bill  and  against  his 
desire.  On  bill  by  the  holder  of  a  debt  secured  by  deed  of  trust,  against  a 
party  who  had  succeeded  to  the  grantor's  interest,  and  another  who  had 
acquired  half  of  the  debt  so  secured,  to  foreclose  the  deed  of  trust,  it  was 
held  error  for  the  court  to  require  the  sale  of  the  premises  for  the  sums 
found  to  be  due  both  the  complainant  and  his  assignee,  he  not  having 
filed  any  cross-bill  asking  for  relief,  and  not  desiring  to  have  the  land  sold 
for  the  money  due  him. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  equity,  exhibited  by  Clara  Benjamin  and 
S.  G.  W.  Benjamin,  her  husband,  against  George  C.  Campbell, 
Joseph  O.  Glover,  Samuel  B,.  Haven,  Mary  A.  Stowell,  etc., 
to  foreclose  a  certain  deed  of  trust  executed  by  Charles  H. 
Scriven  to  Samuel  R.  Haven,  to  secure  the  payment  of  a  note 
of  $6000,  given  by  said  Scriven  to  Clara  Benjamin.  The 
opinion  of  the  court  contains  a  statement  of  the  leading  facts 
of  the  case. 

Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence, 
for  the  appellants. 

Messrs.  Heryey,  Anthony  &  Galt,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  in  the  Superior  Court  of 
Cook  county,  by  appellees  against  appellants,  for  the  purpose 
of  foreclosing  a  trust  deed  upon  certain  real  estate  in  Chicago. 

The  trust  deed  bears  date  April  2,  1866,  and  was  recorded 
April  6th.  It  was  given  by  Charles  H.  Scriven  to  Samuel 
R,.  Haven,  as  trustee,  to  secure  a  note  of  $6000,  due  in  three 
years,  given  to  Clara  Benjamin,  and  another  note  of  $1500, 
given  to  Mary  A.  Stowell. 

The  $1500  note  has  been  paid,  and  Glover,  one  of  appel- 
lants, had,  prior  to  the  filing  of  the  bill,  purchased  one-half 
of  the  $6000  note. 
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The  court,  on  bearing  the  cause,  decreed  that  there  was 
due  appellees  $3305,  and  due  appellant  Glover  $4271.25; 
that,  in  default  of  payment  by  appellant  Campbell,  of  the 
amount  due  both,  the  property  should  be  sold  by  the  master. 

A  reversal  of  the  decree  is  urged  by  the  solicitors  of  appel- 
lants, upon  three  grounds  : 

First — Because  there  is  no  proof  of  a  decree  authorizing 
the  master  to  sell  the  infant's  interest  in  the  foreclosure  of 
the  Oldershaw  mortgage. 

Second — Because,  if  there  was  such  a  decree,  Scriven  was 
the  purchaser  at  the  sale  and  took  no  title,  and  Haven  was 
fully  aware  that  he  was  such  purchaser,  and  must  be  charged 
with  the  legal  consequences  of  such  knowledge. 

Third — Because  of  the  decree  in  favor  of  defendant  Glover 
against  his  co-defendant,  without  a  cross-bill  asking  such 
relief. 

In  order  to  obtain  a  clear  understanding  of  the  position 
assumed  by  appellants,  it  becomes  necessary  to  state  the  lead- 
ing facts  of  the  case  : 

In  1864,  the  property  in  controversy  was  owned  by  Eliza- 
beth Scriven,  wife  of  Chas.  H.  Scriven.  She  executed  a 
mortgage  on  the  property  to  one  Oldershaw,  of  New  York, 
to  secure  a  note  for  $2000,  given  by  her  husband.  In  1865 
Mrs.  Scriven  died,  leaving  an  only  child,  Geo.  P.  Scriven,  a 
minor. 

After  the  death  of  Mrs.  Scriven,  this  mortgage  was  placed 
in  the  hands  of  Hervey,  Anthony  &  Gait,  a  law  firm  of  Chi- 
cago, for  collection.  They  brought  a  bill  in  the  circuit  court 
of  the  United  States,  for  the  Northern  District  of  Illinois,  in 
favor  of  Oldershaw  against  Chas.  H.  Scriven,  and  his  son, 
Geo.  P.  Scriven,  to  foreclose  the  mortgage.  The  cause  pro- 
ceeded to  a  hearing,  and  a  decree  was  entered  directing  a  sale 
of  the  property.  On  the  31st  of  March,  1866,  the  premises 
were  sold,  under  the  decree,  to  one  Wait,  for  $2207.56,  and  a 
deed  made  to  him  by  the  master.  On  the  same  day  Wait 
conveyed  the  premises  to  Chas.  H.  Scriven,  the  consideration 
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named  in  the  deed  being  $2500.  Both  of  these  deeds  were 
recorded  on  the  2d  day  of  April,  1866. 

Some  time  after  making  the  deed  of  trust  to  secure  the  debt 
of  appellees,  Chas  H.  Scriven  sold  the  premises,  and  after 
several  mesne  conveyances  the  title,  in  May,  1869,  was  pur- 
chased by  appellant  Campbell,  who  went  into  possession  under 
this  title,  and  has  occupied  under  it  ever  since,  receiving  the 
rents  and  profits. 

On  the  26th  day  of  October,  1872,  Geo.  P.  Scriven,  who 
was  still  a  minor,  conveyed  to  Joseph  O.  Glover,  and  on  the 
12th  day  of  June,  1873,  he  and  his  wife  conveyed  to  appel- 
lant Campbell. 

Campbell  resists  the  foreclosure  of  the  deed  of  trust,  on  the 
ground  that  Charles  H.  Scriven,  at  the  time  he  executed  it, 
had  no  title  to  the  premises  ;  that  the  foreclosure  of  the  Older- 
shaw  mortgage  did  not  divest  the  minor,  Geo.. P.  Scriven,  of 
title  ;  and  that  he,  having  acquired  the  title  of  Geo.  P.  Scri- 
ven, has  the  right  in  equity  to  defeat  the  foreclosure  of  appel- 
lees' deed  of  trust,  although  he,  in  the  first  instance,  derived 
title  from  Chas.  H.  Scriven,  and  has  all  the  time  held  under 
that  title. 

In  regard  to  the  first  point  made  by  appellants,  while  it  is 
true  the  decree  of  foreclosure  on  the  Oldershaw  mortgage  was 
not  introduced  in  evidence,  yet  it  appears,  from  the  record, 
that  a  bill  was  filed  to  foreclose  the  Oldershaw  mortgage  ; 
that  Charles  H.  and  Geo.  P.  Scriven  were  parties  defendant 
therein  ;  that  a  decree  directing  the  sale  of  the  premises  was 
entered,  a  sale  made  by  the  master,  and  a  deed  given  in  pur- 
suance of  the  sale. 

By  reference  to  the  answer  of  appellant  Campbell,  we  find 
an  admission,  as  follows  :  ''Respondent  avers  that  said  sale 
was  fraudulent  and  void  against  Geo.  P.  Scriven,  and  that 
said  Charles  H.  Scriven,  through  and  by  the  said  proceedings 
and  sale,  acquired  the  legal  title  to  said  premises  in  trust  for  said 
Geo.  P.  Scriven." 
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It  can  not  be  pretended  that  Charles  H.  Scriven  obtained 
the  legal  title  to  the  premises  by  virtue  of  the  sale  under  the 
decree  obtained  by  Oldershaw,  unless  the  decree  directed  and 
authorized  a  sale  of  the  interest  held  and  owned  by  Geo.  P. 
Scriven,  derived  from  his  mother,  as  heir. 

From  this  admission  in  the  answer,  in  connection  with  the 
other  evidence  in  the  record,  we  can  not  come  to  any  other 
conclusion  than  that  the  decree  of  foreclosure  authorized  the 
sale  of  the  title  of  Geo.  P.  Scriven,  in  the  premises. 

The  court  in  which  the  decree  was  rendered  had  jurisdic- 
tion of  the  parties  and  subject  matter,  and,  being  a  court  of 
general  jurisdiction,  Avhether  the  decree  was  right  or  wrong 
can  not  be  inquired  into  here. 

We  now  come  to  the  second  point  relied  upon  by  appel- 
lants. The  evidence  shows,  beyond  dispute,  that  while  Wait 
purchased  the  premises  at  the  master's  sale  in  his  own  name, 
the  purchase  by  him  made  was,  in  fact,  for  the  benefit  of 
Chas.  H.  Scriven,  to  whom  he  conveyed. 

It  is,  no  doubt,  true,  had  the  sale  been  attacked  while  the 
title  was  held  by  Chas.  H.  Scriven,  it  might  have  been  set 
aside. 

It  is  urged  that  Haven,  who  acted  for  appellees,  in  taking 
the  deed  of  trust,  had  notice  of  facts  sufficient  to  put  him 
upon  inquiry,  and  that  appellees,  through  him,  are  chargeable 
with  notice  that  the  sale  was  illegal. 

We  find  no  proof  in  the  record  that  Haven  had  any  actual 
notice  that  there  was  fraud  in  the  sale,  or  unfair  dealing  on 
the  part  of  Chas.  H.  Scriven  in  obtaining  the  title.  It  is, 
however,  said,  that  Hervey,  Anthony  &  Gait  were  attorneys  of 
Scriven,  and  as  such  acquired  knowledge  of  the  illegality  of 
Scriven's  purchase,  and  afterwards  were  attorneys  of  Haven 
in  examining  the  title,  and  that  Haven  is  chargeable  with  all 
knowledge  they  had  acquired  while  acting  for  Scriven. 

The  .evidence  shows  that  Hervey,  Anthony  &  Gait  were 
attorneys  for  Oldershaw  in  foreclosing  the  mortgage  and 
making  the  sale   of   the    property.      Afterwards    they  were 
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Scriven  "s  attorneys  in  negotiating  the  loan  of  Haven,  and  as 
snch  Mr.  Hervey  gave  a  written  opinion  to  Haven  that  the 
title  in  Chas.  H.  Scriven  was  good.  But,  conceding  they 
were  the  attorneys  of  Haven,  Hervey  testifies  that  he  knew 
nothing  in  regard  to  the  illegality  of  the  sale.  Mr.  Gait  was 
present  when  the  sale  was  made,  and  saw  Wait  make  the  pur- 
chase;  but  there  is,  no  donbt,  proof  that  he  had  knowledge 
that  Wait  was  buying  for  Scriven.  The  evidence  fails  to 
show  that  Mr.  Anthony  had  any  connection  with  the  trans- 
action. So  that  it  does  not  appear  that  these  attorneys,  when 
they  examined  the  title,  and  the  deed  of  trust  was  given, 
knew  that  there  was  fraud  in  the  purchase  by  Scriven. 

But  even  if  they  had  obtained  knowledge,  while  acting  for 
Oldershaw  or  Scriven,  that  the  purchase  of  Scriven  was  fraud- 
ulent, and  afterwards,  on  being  employed  by  Haven  to  examine 
the  title,  failed  to  communicate  their  information  to  him,  but, 
on  the  other  hand,  pronounced  the  title  good,  Haven  would 
not  be  chargeable  with  notice  they  had  obtained  in  the  dis- 
charge of  professional  services  for  the  former.  To  establish 
a  rule  of  this  character  would  be  manifestly  unjust,  and,  in 
many  cases,  its  effect  would  be  disastrous  upon  the  interests  of 
parties  who  are  compelled  to  employ  attorneys. 

But  this  question  we  regard  as  settled,  by  the  case  of  Me- 
Cormick  v.  Wheeler,  36  111.  114.  See  also  Dunlap  v.  Wilson, 
32  111.  517. 

It  is,  however,  said,  the  record  showed  enough  to  put  Haven, 
the  trustee,  upon  inquiry. 

While  it  is  true,  the  fact,  appearing  on  record,  that  Wait 
purchased  at  the  master's  sale,  and,  on  the  same  day,  con- 
veyed to  Scriven,  the  defendant  in  the  decree  under  which 
the  sale  was  made,  is  calculated  to  cast  some  suspicion  on  the 
transaction,  and,  in  connection  with  other  facts  pointing  in 
the  same  direction,  might  be  sufficient  to  put  a  subsequent 
purchaser  upon  inquiry,  yet  the  existence  of  that  fact  alone 
can  not  be  regarded  as  sufficient. 
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Aside,  however,  from  this  question,  the  relation  of  appellant 
Campbell  to  the  debt  of  appellees,  in  a  court  of  equity,  should 
not  be  lost  sight  of,  and  must,  necessarily,  have  a  controlling 
influence  in  adjusting  the  equities  of  the  parties.  Campbell 
purchased  the  property  of  a  grantee  of  the  mortgagor  Scriven, 
with  full  knowledge  of  the  trust  deed,  and  with  the  belief 
that  it  was  a  subsisting  lien  upon  the  premises;  and  while, 
in  his  evidence,  he  does  not  directly  say  he  assumed  the  pay- 
ment of  appellees'  debt,  secured  by  the  trust  deed,  yet  it  is  but 
fair  to  presume,  from  his  own  testimony,  that  the  amount  of 
the  debt  of  appellees  was  deducted  from  the  purchase  price 
he  was  to  pay  for  the  land,  and  its  payment  assumed  by  him. 

It  would  be  a  novelty,  in  the  purchase  of  real  estate  incum- 
bered by  a  heavy  mortgage,  unheard  of,  to  pretend  that  no 
agreement  was  made  between  the  vendor  and  vendee  in  regard 
to  who  should  assume  and  pay  the  incumbrance.  And  yet, 
such  is  the  position  to  which  Campbell  is  driven,  unless  he 
agreed  to  pay  the  incumbrance,  for  there  is  no  pretense  that 
it  was  to  be  paid  by  his  grantor. 

After  Campbell's  purchase,  and  after  he  became  aware  of 
the  difficulty  in  regard  to  the  title,  Haven,  the  trustee,  adver- 
tised the  property  for  sale  on  the  trust  deed,  for  the  purpose 
of  collecting  appellees'  debt.  In  order  to  prevent  a  sale  of 
the  property  at  that  time,  appellant  Glover,  father  of  Camp- 
bell's wife,  at  Campbell's  request,  came  forward  and  purchased 
of  appellees  a  half  interest  in  the  debt  and  trust  deed,  paving 
therefor  one-half  of  what  was  then  due  on  the  whole  debt, 
and,  by  contract  in  writing,  obtained  the  privilege  of  taking 
the  other  half,  on  the  same  terms,  at  any  time  within  one  year 
from  the  making  of  the  contract,  which  bears  date  June  21, 
1869. 

The  concluding  part  of  the  agreement  has  an  important 
bearing  on  the  rights  of  the  parties.  It  provides,  in  case 
Glover  failed  to  elect  to  take  the  other  half  of  the  debt,  as 
agreed  upon,  then  appellees  should  have  full  power  and 
authority,  (and,  to  use  the  language  of  the  contract,)  "without 
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any  hindrance  from  me,  to  go  on  and  foreclose  the  said  trust 
deed,  to  make  the  balance  due  on  the  said  note." 

At  the  same  date,  appellant  Campbell  signed  a  written  con- 
tract, by  which  he  agreed  to  pay  interest  on  the  half  of  the 
debt  held  by  appellees,  from  April  2,  1866.  to  the  21st  day  of 
June,  1870.  This  interest  he  paid,  and  subsequently,  without 
any  agreement,  he  paid  the  interest  to  December  21,  1871. 

The  question  is,  would  it  be  equitable  now  to  allow  appel- 
lants to  interpose  the  defense  relied  upon,  after  the  making 
of  a  solemn  agreement  by  them  that  appellees  should  have 
the  right,  without  any  hindrance  from  them,  to  go  on  and 
foreclose  the  trust  deed  ? 

There  was  a  consideration  for  the  agreement.  The  facts 
in  this  case  all  considered,  we  do  not  think  the  defense 
relied  upon  can  avail  in  a  court  of  equity. 

In  regard  to  the  third  point  made  by  appellants,  we  are  of 
opinion  it  is  well  taken.  The  court  find  $3305  due  appellees, 
and  $4271.25  due  appellant  Glover.  The  decree  provides 
that,  upon  default  of  payment  by  Campbell  of  the  amount 
due  both  appellees  and  Glover,  the  premises  shall  be  sold.  It 
will  be  remembered  that  Glover  filed  no  cross-bill,  and 
neither  asked  nor  desired  affirmative  relief,  but,  on  the  con- 
trary, desired  the  bill  dismissed.  Under  these  circumstances 
it  was  erroneous  for  the  court  to  decree  the  payment  of  money 
to  Glover,  when  he  asked  no  decree  and  desired  none. 

The  decree  will,  therefore,  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  to  enter  a  decree  for  the 

amount  due  appellees. 

Decree  reversed. 
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The  Kockford,   Kock  Island  and  St.  Louis  Kail- 
road  Company 

V. 

Cyrus  W.  Steele. 

Judgment— form  in  debt.  It  is  an  irregularity  to  render  a  judgment 
in  damages  in  an  action  of  debt.  But  it  is  not  such  an  error  as  to  justify 
a  reversal,  and  the  irregularity  is  cured  by  section  56  of  the  Practice  act 
of  1872. 

Appeal  from  the  Circuit  Court  of  Henderson  county  ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Cyrus  W.  Steele 
against  the  appellant. 

Mr.  John  J.  Glenn,  for  the  appellant. 

Mr.  James  W.  Davidson,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  debt,  in  the  Henderson  circuit  court, 
on  a  special  contract,  alleged  to  be  under  seal,  and  the  com- 
mon counts  added.  The  pleas  were,  non  est  factum,  and  a 
failure  of  performance  on  the  part  of  the  plaintiff.  There 
was  a  trial  by  jury,  and  verdict  and  judgment  for  the  plain- 
tiff for  four  hundred  dollars  damages. 

The  plaintiff  on  the  trial  did  not  seek  to  recover  on  the 
sealed  contract,  but  on  the  common  counts. 

Objection  is  made  of  want  of  proof  to  charge  appellants 
under  this  alleged  contract,  or  with  liability  for  the  value  of 
these  cross-ties.  We  think  there  was  evidence  tending  to  show 
that  Corey  and  McLaughlin  were  authorized  agents  of  appel- 
lants, and  they  would  be  bound  by  their  acts  done  within  the 
scope  of  their  respective  agencies. 
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But  there  is  an  error  which  appellants  claim  can  not  be 
overlooked.  It  is,  that  the  action  was  debt,  and  the  judg- 
ment is  for  damages  only.  Technically  this  is  error,  but  as 
this  court  held,  in  Foster  v.  Jared,  52  111.  451,  that  the  word 
''debt/'  in  a  judgment,  did  not  necessarily  make  it  a  judgment 
in  debt,  so,  here,  the  word  "damages"  does  not,  of  itself,  make 
a  judgment  in  damages.  It  could  make  no  difference  to  ap- 
pellants if  the  amount  found  by  the  jury  was  due  by  them  to 
the  appellee,  whether  it  should  assume  the  form  of  debt  or 
damages.  They  owed  the  amount  to  appellee,  and  ought  to 
pay  it.  This  judgment  could  be  successfully  pleaded  in  bar 
of  another  suit  brought  for  the  same  cause  of  action. 

At  most,  it  was  a  mere  irregularity,  and  is  cured  by  section 
56  of  the  Practice  Act  of  1872.     Sess.  Laws,  247. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Mary  J.  Worrell  et  al. 

V. 

James  Patten  et  al. 

1.  Mistake — correcting  mistake  in  will.  Where  a  testator,  in  making 
his  will,  made  mistakes  in  the  description  of  several  tracts  of  land 
attempted  to  be  devised,  some  of  the  tracts  not  being  described,  and  in 
several  cases  other  and  different  lands  were  named,  and  made  his  widow 
residuary  devisee  "of  all  the  rest  and  residue"  of  his  "estate,  remaining 
at  the  time  of"  his  "decease,  real,  personal  and  mixed,  of  every  name  and 
description  whatsoever,"  it  was  held,  that  as  the  widow  would,  under  such 
will,  take  all  lands  which  failed  to  pass,  through  the  mistake,  she  had  a 
right  to  correct  the  mistake  by  conveying  the  lands  to  the  proper  parties, 
or  to  have  the  mistake  corrected  on  bill  filed  by  her  for  that  purpose. 

2.  Same — decree  without  proof.  Where  the  residuary  devisee  in  a  will 
files  a  bill  in  equit}r  to  have  mistakes  in  the  will  corrected,  the. effect  of 
which  is  to  deprive  her  of  lands  she  would  otherwise  take  under  the 
same,  a  decree  may  pass  as  prayed  without  the  hearing  of  any  proof 
whatever  of  the  fact  of  mistake  having  been  made,  and  the  minor  heirs 
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of  the  testator,  in  such  ease,  having  no  interest  in  the  lands  thus  taken 
from  the  complainant,  cannot  be  heard  to  complain  of  the  decree  reform- 
ing the  will. 

Writ  of  Error  to  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding;. 

This  was  a  bill  in  chancery,  filed  by  James  A.  Patten  and 
Jane  Patten,  executor  and  executrix  of  the  last  will  and  testa- 
ment of  William  Patten,  deceased,  Malissa  A.  Raddle  and 
Reuben  A.  Raddle,  her  husband,  against  Mary  J.  Worrell, 
Leonard  N.  Worrell,  her  husband,  Keziah  Ralph,  Win.  W. 
Ralph,  her  husband,  Sarah  E.  Patten,  Nellie  L.  Raddle,  Mira 
J.  Raddle,  Carl  A.  Raddle,  Alice  J.  Worrell,  William  L.  Wor- 
rell and  Gertrude  Ralph,  to  correct  and  reform  the  will  of 
the  said  William  Patten,  deceased.  The  opinion  of  the  court 
gives  the  leading  facts  of  the  case. 

Messrs.  Burns  &  Barnes,  for  the  plaintiffs  in  error. 

Mr.  Milton  T.  Peters,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  claimed  that  this  case  falls  within  the  rule  announced 
in  Kurtz  v.  Hibner,  55  111.  514,  that  parol  evidence  will  not 
be  received  to  alter  or  change  a  will,  or  even  to  correct  a 
mistake  in  its  provisions.  A  careful  examination  of  this 
record  will  show  that  this  case  stands  on  entirely  different 
grounds;  that  the  rules  there  announced  have  no  application 
here  :  that  there  were  mistakes  in  the  description  of  several 
tracts  of  land  attempted  to  be  devised,  is  not  only  proved  but 
is  admitted;  that  some  of  the  lands  intended  to  be  devised 
were  not  described,  but  in  several  cases  other  and  different 
lands  were  named.  The  11th  clause  of  the  will,  under  which 
the  parties  claim  as  devisees  of  William  Patten,  is  this: 

"I  hereby  give  and  bequeath  to  my  said  wife,  Jane  Patten,  all 
the  rest  and  residue  of  my  estate  remaining  at  the  time  of  my 
decease,  real,  personal  and  mixed,  of  every  name  and  nature 
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vihatsoever,  provided  that  the  farming  utensils  remaining  at 
the  time  of  my  decease,  I  hereby  give  and  bequeath  to  mv 
said  son,  James  A.  Patten,  together  with  all  the  wagons  and 
harness,  except  one  lumber  wagon  and  one  set  of  double 
harness  suitable  to  be  used  therewith,  and  one  double  family 
carriage  and  suitable  harness  to  be  used  therewith." 

Under  this  clause,  it  is  manifest  that  Mrs.  Patten  took  all 
real  estate  which  was  so  defectively  described  as  not  to  pass 
to  the  intended  devisees.  She  took,  under  the  will,  the  resi- 
due of  the  real  estate  not  devised,  and  where,  by  mistake  or 
otherwise,  any  land  was  not  devised  to  other  persons,  she  took 
a  fee  simple  in  such  lands.  And  when  there  was  such  a  mis- 
description of  any  of  the  lands  attempted  to  be  given  to 
other  persons  as  not  to  pass  by  the  will,  such  property  remained 
unaffected  by  such  clauses,  and  became  and  was  a  part  of  the 
residue  of  the  real  estate  devised  to  this  widow  of  the  testator, 
and  she  holds  the  same  instead  of  the  persons  to  whom  the 
testator  designed  them  to  pass  by  the  will. 

The  bill  shows  that  Jane  Patten,  the  widow  of  testator,  and 
the  residuary  legatee  and  devisee,  is  one  of  the  complainants, 
and  prays  for  the  correction  of  the  will,  so  as  to  conform  to 
the  intention  of  the  testator  She  in  nowise  complains  of  the 
decree,  nor  can  she,  as  it  is  in  conformity  to  the  prayer  of 
her. bill.  She  being  the  owner  of  the  land  misdescribed  and 
intended,  as  she  claims,  to  have  been  given  to  others  as 
devisees,  she,  alone,  is  deprived  by  the  decree  of  any  right 
by  its  terms.  She,  as  such  owner,  held  it  absolutely  free 
from  all  claim  from  any  of  the  heirs  of  the  testator.  She 
could  have  sold  and  conveyed  it  to  whom  she  chose.  She 
could  have  rectified,  by  conveyance,  all  of  the  mistakes  she 
asked  to  have  corrected  by  the  decree,  and  thus  have  rendered 
this  proceeding  unnecessary.  But  having  chosen  to  institute 
this  suit,  and  the  court  having  granted  the  relief  she  asked, 
the  decree  is  as  effectual  as  if  she  had  made  the  correction  by 
convevance. 
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Had  the  court  below  heard  no  evidence,  the  decree  would 
have  been  rendered  on  her  request.  The  property  was  hers, 
and  at  her  absolute  disposal,  and  that  right  was  in  nowise 
enlarged  or  affected  by  the  evidence  heard  on  the  trial.  It 
was  entirely  useless,  and  affected  the  rights  of  no  one.  In 
fact,  the  remedy  was  completely  in  her  own  hands,  and  the 
aid  of  the  court,  with  or  without  evidence,  was  not  required 
to  enable  her  to  dispose  of  her  own  property  according  to 
her  own  pleasure. 

The  minor  heirs  and  devisees  had  no  interest  whatever  in 
the  lands  that  passed  to  Mrs.  Patten  as  residuary  devisee. 
The  decree  deprives  them  of  no  right,  but  leaves  their  interest 
wholly  unimpaired.  Nor  has  any  of  the  heirs  a  right  to  com- 
plain if  Mrs.  Patten  chose  to  strictly  carry  out  the  intention 
of  her  husband  in  disposing  of  his  property,  instead  of  hold- 
ing it  herself,  or  giving  it  to  others.  She  has  deprived  them 
of  no  legal  or  equitable  right.  No  one  can  complain  of  her 
disposing  of  her  own  property  as  she  chose.  We  are  not  will- 
ing to  hold  that  plaintiffs  in  error  may  control  the  residuary 
devisee  in  disposing  of  her  property  as  she  thinks  proper. 

No  error  is  perceived  in  the  decree,  and  it  must  be  affirmed. 

Decree  affirmed. 


Jacob  Seibel 

v. 

James  H.  Vaughan. 

1.  Evidence — utility  of  invention  on  isme  of  failure  of  consideration  of 
note  given  for  right  to  sell.  In  an  action  upon  a  promissory  note  given  for 
the  profits  expected  to  be  realized  by  the  maker  in  selling  patent  hay 
rakes  as  agent,  where  a  failure  of  consideration  was  pleaded,  that  the 
maker  was  wholly  unable  to  make  any  sales,  and  realized  no  profits,  the 
court  allowed  the  plaintiff  to  prove  the  utility  of  the  invention  by  a  wit- 
ness; this  court  said  that  such  evidence  seemed  to  be  pertinent  to  the  issue, 
17—- 69th  III. 


258  Seibkl  v.  Yaughan.  [Sept.  T. 

Statement  of  the  case. 

but  even  if  not,  held,  that  the  error  was  not  prejudicial  to  the  defendant, 
and  therefore  no  ground  of  reversal. 

2.  Alteration: — negligence  of  maker  of  note  in  respect  to.  If  a  party 
executes  a  promissory  note  with  a  material  part  written  only  in  pencil, 
subject  to  be  easily  erased  so  as  to  leave  no  appearance  of  alteration  on 
the  face  of  the  note,  such  as  interlining-  in  pencil  the  words  "without  in- 
terest," when,  by  ordinary  care  and  prudence,  he  could  have  guarded 
against  erasures,  he  will  be  guilty  of  negligence,  and  can  not  defeat  its 
collection  with  the  words  written  in  pencil  erased,  in  the  hands  of  an 
innocent  holder  taking  the  same  before  maturity,  without  notice  of  any 
alteration. 

3.  New  trial — must  be  a  motion  for,  and  exception  taken  and  preserved 
in  bill  of  exceptions.  It  is  the  settled  practice  in  this  State,  that  a  judg- 
ment will  not  be  reversed  for  insufficiency  of  evidence,  if  a  motion  for  a 
new  trial  is  not  made  in  the  court  below.  And  the  fact  that  such  motion 
is  made,  and  the  exception  to  the  ruling  of  the  court  thereon,  must  be 
preserved  by  bill  of  exceptions. 

Appeal,  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  James  H. 
Vaughan  against  Jacob  Seibel,  upon  a  promissory  note  given 
by  the  defendant,  for  $464,  payable  to  J.  B.  Drake,  and  in- 
dorsed in  blank  by  the  payee. 

The  defendant,  among  other  pleas,  pleaded  that  the  consid- 
eration of  the  note  had  failed,  in  this:  that  it  was  given  for 
the  expected  profits  from  the  sale  by  the  defendant  of  a  lot 
of  Drake's  Patent  Hay  Rakes  (of  which  defendant  took  the 
agencv  of  four  towns) ;  that  the  payee,  Drake,  was  to  furnish 
the  rakes,  and  if  defendant  failed  to  sell  machines,  the  profits 
of  which  would  amount  to  $890,  after  trial,  and  would  divide 
the  profits  with  Drake,  then  Drake  would  give  up  defendant's 
note;  that  defendant  was  wholly  unable  to  sell  any  of  said 
machines,  and  realized  no  profits  whatever,  and  that  the  note 
was  indorsed  to  the  plaintiff  after  maturity. 

Defendant's  sixth  plea  was  similar  to  the  above,  except  it 
stated  that  if,  after  using  due  diligence,  defendant  failed  t( 
make  any  sales,  the  note  was  to  be  given  up  ;  that  he  used 
diligence,  and  could  not  sell  any  machines,  etc. 
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On  the  trial,  the  court  allowed  the  plaintiff  to  ask  a  wit- 
ness this  question :  "  Do  you  consider  said  fork  a  good  in- 
vention ?"  He  answered  that  he  considered  the  fork  a  good 
thing;  that  his  was  worth  all  it  cost  him,  and  that  he  had 
sold  several  others.  The  jury  found  for  the  plaintiff,  and  the 
court  rendered  judgment  upon  the  verdict. 

Mr.  J.  I.  Taylor,  for  the  appellant. 

Messrs.  Eckles  &  Kyle,  and  Messrs.  Arweel  &  Warren, 
for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

tThe  points  upon  which  appellant  relies  for  a  reversal  of 
the  judgment  are : 
1st.  The  court  erred  in  admitting  improper  evidence. 
2d.  The  court  erred  in  giving  and  refusing  instructions. 
3d.  The  verdict  is  contrary  to  the  law  and  the  evidence. 
The  action  was  upon  a  promissory  note,  and  one  issue  made 
bv  the   complicated   pleadings    in    the  case  was,  there  was  a 
failure  of  consideration.     The  evidence  as  to  the  utility  of 
the  invention  for  which  the  note  was  given,  which  was  admit- 
ted over  the  objections  of  appellant,  seems  to  us  to  have  been 
pertinent  to  the  issue.     But  if  the  court  erred  in  that  regard, 
the  evidence  was  of  that  character  it  could   do  no  harm,  and 
certainly  appellant  was  not  prejudiced  by  it.     It  Avas  not  of 
enough  importance  to  be  made  the  ground  of  a  reversal  of  the 
judgment. 

It  is  insisted  that  the  court  erred  in  giving  the  second  in- 
struction  for  appellee.  By  it  the  jury,  in  substance,  were  told 
that,  if  appellant  executed  the  note  in  controversy  with  a 
material  portion  written  only  in  pencil,  subject  to  be  easily 
erased  so  as  to  leave  no  appearance  of  alteration  on  the  face 
of  the  note,  when,  by  ordinary  care  and  prudence,  he  could 
have  guarded  against  erasures,  he  was  guilty  of  negligence, 
and  could  not  defeat  its  collection  in  the  hands  of  an  innocent 
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holder  who  took  it  before  maturity,  without  notice  of  any 
alteration. 

While  it  is  true  there  are  some  slightly  inaccurate  expres- 
sions to  be  found  in  the  instruction,  nevertheless  it  states  a 
correct  principle  of  law,  and  is  fully  sustained  by  the  adjudged 
cases  in  this  court.  Harvey  v.  Smith,  55  111.  224;  Leech  v. 
Nichols,  ib.  273. 

The  only  serious  question  that  could  arise  in  the  case  is  on 
the  third  point,  viz:  the  verdict  is  contrary  to  the  law  and  the 
evidence.  But  it  does  not  appear  there  was  any  motion  for  a 
new  trial.  Such  a  motion,  and  exceptions  to  the  decision  of 
the  court,  must  be  preserved  in  the  bill  of  exceptions,  other- 
wise it  can  not  be  considered  in  this  court.  Snell  v.  Trustees 
M.  E.  Church,  58  111.  290. 

It  may  now  be  regarded  as  the  settled  practice  in  this  State, 
that  a  judgment  will  not  be  reversed  for  insufficiency  of  evi- 
dence if  a  motion  for  a  new  trial  was  not  made  in  the  court 
below.  Barnes  v.  Barber,  1  Gilman,  401;  Smith  v.  Gillett,  50 
111.  290. 

The  alleged  motion  for  a  new  trial  is  not  preserved  in  the 
bill  of  exceptions,  as  required  by  the  practice  in  this  court, 
and  no  exception  whatever  was  taken  to  the  decision  of  the 
court.  We  can  not,  therefore,  consider  the  point  made, 
whether  the  evidence  sustains  the  verdict. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


The  Pennsylvania  Company 

V. 

William  Fairchild  et  al. 

1.  Contract — by  what  law  governed.  The  law  is  well  settled,  that 
contracts  are  to  be  construed  according  to  the  laws  of  the  State  where 
made,  unless  it  is  presumed,  from  their  tenor,  that  they  were  entered  into 
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with  a  view  to  the  laws  of  some  other  State.  This  rule  applies  to  the 
contract  of  a  carrier  to  transport  goods  marked  to  a  party  residing  in  a 
different  State. 

2.  Evidence — carrier's  receipt  admissible  on  question  of  the  extent  of 
his  undertaking.  Where  goods  were  delivered  to  a  railroad  company  in 
Indiana,  marked  and  directed  to  a  consignee  in  Leavenworth,  Kansas, 
for  transportation,  its  line  of  road  terminating  at  Chicago,  111.,  and  it  ap- 
peared that  on  the  next  day  the  company  made  out  and  delivered  to  the 
shipper  a  bill  of  lading,  containing  an  agreement  to  carry  the  goods  to 
the  company's  freight  station  in  Chicago,  and  limiting  its  liability  to  its 
own  line  of  road,  and  that  the  goods  reach  Chicago  in  safety,  and  were 
transferred  to  another  company,  in  whose  custody  they  were  burned,  it 
was  held,  in  a  suit  against  the  company  so  giving  such  bill  of  lading,  to 
recover  for  the  loss,  that  it  was  error  to  refuse  to  admit  in  evidence  on  the 
part  of  the  company,  the  shipping  order,  containing  directions  as  to  the 
shipment  and  the  bill  of  lading. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence, 
for  the  appellant. 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  the  ap- 
pellees. 

Mr.    Justice   McAllister   delivered  the  opinion  of  the 

Court : 

This  was  an  action  by  appellees,  brought  in  the  Superior 
Court  of  Cook  county,  against  the  appellant  and  the  Chicago 
and  Alton  Railroad  Company,  as  common  carriers,  to  recover 
for  the  loss  of  a  box  of  merchandise.  On  the  trial  before  a 
jury,  upon  the  plea  of  not  guilty,  there  was  a  verdict  of 
guilty  against  appellant,  and  not  guilty  as  to  the  Chicago  and 
Alton  Company. 

It  appears  that  the  goods  in  question  were  shipped  by  the 
Valparaiso  Woolen  Manufacturing  Company,  October  5,  1871, 
at  Valparaiso,  in  the  State  of  Indiana,  consigned  to  appellees 
at  Leavenworth,  Kansas,  by  delivery  of  them  into  the  cus- 
tody of  the  Pittsburgh,  Fort  Wayne  and  Chicago  Railway 
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Company,  at  the  former  place,  which  company's  railroad  was 
under  the  control  of  appellant,  and  terminated  at  Chicago. 
The  goods  left  Valparaiso  on  the  evening  of  October  5th, 
were  transported  to  Chicago,  the  terminus  of  appellant's  road, 
and  there  delivered  into  the  custody  of  the  Chicago  and 
Alton  Company,  October  7th,  and  while  in  the  car  of  the  lat- 
ter company,  were  destroyed  by  the  great  fire  in  Chicago, 
October  8th  and  9th,  1871.  There  was  undisputed  evidence 
tending  to  show  that  when  the  goods  were  brought  to  appel- 
lant's station  at  Valparaiso,  for  shipment,  it  was  by  a  dray- 
man in  the  employ  of  the  manufacturing  company,  who  also 
brought  a  shipping  order  from  the  shipper,  according  to  the 
custom  of  the  business,  purporting  to  be  signed  by  the 
shipper,  and  bearing  date  October  5,  1871,  containing  the 
usual  description  of  package,  the  direction  or  destination, 
and  the  name  of  the  consignee  ;  also  these  words,  "delivered  to 
the  Pennsylvania  Company,  operating  the  Pittsburgh,  Fort 
Wayne  and  Chicago  Railway,  the  following  named  articles, 
or  packages,  marked  and  consigned  as  stated,  to  be  shipped 
as  per  directions  below,  subject  to  the  conditions  and  excep- 
tions of  the  company's  bill  of  lading." 

The  evidence  tended  to  show  that  the  signature  was  in  the 
hand-writing  of  other  orders  from  the  manufacturing  com- 
pany, upon  which  the  railway  company  had  been  accustomed 
to  ship  for  the  former. 

A  bill  of  lading  for  the  goods  Avas  issued  by  appellant, 
bearing  date  October  6,  1871,  containing  an  agreement  to 
carry  the  goods  to  the  company's  freight  station  in  Chicago, 
limiting  its  liability  to  its  own  line,  and  an  exception  of 
liability  for  loss  occasioned  by  fire. 

This  bill  of  lading  having  been  produced  by  appellees  on 
notice,  was,  together  with  the  shipping  order,  offered  in  evi- 
dence by  appellant,  after  giving  testimony  of  their  execution, 
but  excluded  by  the  court. 

The  appellant  gave  evidence  of  the  law  of  the  State  of 
Indiana,  to  the  effect,  that  the   destination  of  the   goods,  as 
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shown  by  the  mark,  being  beyond  the  terminus  of  the  rail- 
road receiving  the  goods  to  carry,  such  railroad  company,  if 
it  carry  the  goods  to  the  terminus  of  its  own  line,  and  there 
deliver  them  into  the  custody  of  the  next  carrier  in  the  line 
of  the  transit,  will  not  be  liable  for  the  loss  of  goods  after 
they  have  so  passed  out  of  its  possession.  U.  S.  Express  Co. 
v.  Hush,  24  Ind.  403.  The  court  below  instructed  the  jury 
that  "  if  the  Pennsylvania  Company  received  the  goods, 
marked  and  directed  to  Leavenworth,  in  Kansas,  that  made 
them  liable  to  carry  them  to  that  place,  and  for  the  value, 
if  lost  or  destroyed  on  the  way." 

The  contract  for  the  carriage  of  these  goods  was  made  in 
Indiana,  and  the  question  is,  by  what  law  is  the  contract  to 
be  governed.  The  rule  upon  that  subject  is  well  settled,  and 
has  often  been  recognized  by  this  court,  that  contracts  are  to 
be  construed  according  to  the  laws  of  the  State  where  made, 
unless  it  is  presumed  from  their  tenor  that  they  were  entered 
into  with  a  view  to  the  law  of  some  other  State.  There  is 
nothing  in  this  case,  either  from  the  location  of  the  parties, 
or  the  nature  of  the  contract,  to  show  that  they  could  have 
had  the  law  of  Illinois  in  view,  or  any  other  law,  than  that 
of  the  place  where  it  was  made.  See  Hale  v.  The  New  Jersey 
Steam  Navigation  Company,  15  Conn.  539,  where  this  doctrine 
was  applied  to  the  contract  of  a  common  carrier. 

But  this  view  was  entirely  ignored  by  the  court  below,  and, 
as  appears  by  the  instruction  given  for  appellees,  the  transac- 
tion was  treated  precisely  as  if  it  had  arisen  wholly  within 
this  State. 

We  think,  also,  the  court  erred  in  excluding  from  the  evi- 
dence the  shipping  order  and  bill  of  lading.  They  should, 
under  the  circumstances  in  evidence,  have  been  submitted  to 
the  jury.  The  evidence  tends  to  show  that  the  bill  of  lading 
was  called  for  by  the  president  of  the  manufacturing  com- 
pany. It  is  presumed  to  have  been  made  at  the  time  it 
bears  date,  and  though  there  was  evidence  tending  to  show 
that  it  was  not  issued  on  that  day,  but  not  fixing  any  definite 
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day  thereafter,  it  was  not  therefore  within  the  province  of  the 
court  to  withdraw  it  altogether  from  the  consideration  of  the 
jury. 

We  are  of  opinion  that  .the  court  erred  in  excluding  that 
evidence,  and  in  giving  the  instruction  referred  to,  ignoring 
the  law  of  the  place  where  the  contract  was  made.  The 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jacob  Richley 

v. 

Martin  Farrell. 

Secondary  evidence — abstract  of  title  under  act  of  1872.  Where  the 
original  records  were  destroyed  by  fire,  and  it  was  shown  that  certain 
deeds  in  a  chain  of  title  were  destroyed,  or  could  not  be  found,  and  an 
abstract  of  the  title  was  produced,  which  had  been  made  several  years 
before  by  a  firm  whose  business  it  was  to  make  examinations  of  titles, 
and  it  appeared  that  such  abstract  came  from  a  former  owner  of  the  land 
in  dispute,  it  was  held,  that  it  would  be  presumed  that  such  abstract  was 
made  and  delivered  to  some  former  owner  and  handed  down  as  an  accom- 
paniment of  the  muniments  of  title,  and  therefore  admissible  in  evidence 
in  proof  of  title  in  the  place  of  the  lost  deeds. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  Martin  Farrell,  against 
Jacob  Richley,  John  Lehman,  Jacob  Comb,  Lucie  Stindell, 
Margaret  Hanley,  Edward  Kinna,  Eliza  Kidney,  Michael 
Waters,  George  Rider,  Adam  Knapp,  and  Timothy  Tierney, 
to  recover  a  portion  of  a  lot  of  ground  in  Wilder's  North 
Addition  to  the  city  of  Chicago. 

A  trial  was  had  and  judgment  rendered  in  favor  of  the 
plaintiff  below,  from  which  judgment  Jacob  Richley  appealed 
to  this  court.    The  facts  of  the  case  are  stated  in  the  opinion. 
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Messrs.  Runyan,  Avery,  Loomis  &  Comstock,  for  the 
appellant. 

Messrs.  Hillis  &  Christian,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  s 

This  was  an  action  of  ejectment  to  recover  possession  of  a 
portion  of  a  certain  lot  of  ground  in  Wilder's  North  Addi- 
tion to  Chicago. 

The  only  ground  of  error  relied  on  for  the  reversal  of  the 
judgment  recovered  by  the  plaintiff  in  the  court  below  is, 
that  there  was  not  the  necessary  preliminary  proof  made  to 
warrant  the  introduction  of  the  abstract  of  title  in  evidence. 

The  statute  in  that  regard  provides  that,  whenever  it  shall 
be  made  to  appear  in  any  court  in  which  any  suit  may  be 
pending,  that  the  originals  of  any  deeds,  etc.,  relating  to  any 
lands  in  controversy  in  the  suit,  are  lost  or  destroyed  or  not 
within  the  power  of  the  party  to  produce  the  same,  and  the 
records  of  such  deeds,  etc.,  are  destroyed  by  fire  or  otherwise, 
it  shall  be  lawful  for  any  such  party  to  offer  in  evidence  any 
abstract  of  title  made  in  the  ordinary  course  of  business  prior 
to  such  loss  or  destruction,  showing  the  title  of  such  land, 
that  may  have  been  made  and  delivered  to  the  owners  or  pur- 
chasers or  other  parties  interested  in  the  land,  the  title,  or 
any  part  of  the  title  of  which  is  shown  by  such  abstract  of 
title.     Laws  1872,  p.  662,  sec.  24. 

The  only  conveyances  in  the  chain  of  title  which  it  was  not 
in  the  power  of  the  plaintiff  below  to  produce  upon  the  trial, 
were  the  patent  to  Wilder,  the  deeds  from  Wilder  to  Power, 
(or  Bauer,)  from  Power  (or  Bauer)  to  Fries,  and  from  Fries  to 
Welsh. 

The  plaintiff  below  testified  that  he  made  inquiry  of  Wilder 
for  the  patent,  and  the  latter  informed  him  he  did  not  have  it, 
and  thought  it  was  burned;  that  he  applied  to  Power,  (or 
Bauer,)  who  informed  him  he  had  not  his  deed,  but  gave  it  to 
Fries,  at  the  time  he  sold  to  him;   and   that  Fries  informed 
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plaintiff  that  he  gave  the  deeds  to  Welsh.  That  plaintiff' 
then  wrote  to  Welsh,  who  resides  in  Colorado,  and  received  a 
letter  from  him,  which  was  produced,  stating  he  had  made 
search  among  his  papers,  and  that  he  had  not  got  the  deeds, 
and  that  the  writer's  recollection  was  that  he  left  them  with 
James  Hyde,  and  that  unless  Hyde  had  them,  they  must  have 
been  burned  in  the  Chicago  fire;  that  after  receiving  the 
letter,  he  went  to  Hyde,  who  stated  that  he  could  testify  he 
had  had  Welsh's  papers,  but  they  were  burned. 

In  addition,  Wilder,  Fries,  and  a  daughter  of  Power,  (or 
Bauer.)  were  produced  as  witnesses,  who  gave  confirmatory 
testimony  of  the  existence  of  the  deeds,  and  the  passing  them 
over  to  the  subsequent  grantees,  Wilder  testifying  that  he 
had  not  seen  the  patent  for  twenty-two  years ;  that  he  had 
made  repeated  search  for  it  among  his  papers,  and  was  not 
able  to  find  it.  Hyde  also  was  produced,  and  testified  as  to 
having  some,  if  not  all,  the  deeds  in  his  possession  for  Welsh, 
and  that  they  were  burned. 

Wilder,  in  answer  to  a  question  who  he  thought  had  the 
patent,  stated  that  he  supposed  Laflin  had  it,  and  it  is  insisted 
that  application  should  have  been  made  to  Laflin.  But  there 
was  so  much  of  vagary  in  Wilder's  precedent  testimony  in 
this  particular,  that  no  reliance  could  be  placed  upon  this 
statement,  as  affording  a  likelihood  that  the  patent  was  in 
Lafliii's  hands. 

It  was  admitted  that  the  original  records  in  the  recorder's 
office  were  burned  in  October,  1871. 

Mr.  Chase,  of  the  firm  of  Rees,  Chase  &  Co.,  testified  that  his 
business  had  been,  for  more  than  twenty  years,  examining  titles 
in  Cook  county;  that  the  abstract  of  title  which  showed  title 
in  Welsh  by  the  above  named  patent  and  deeds,  was  made  by 
his  firm  March  10,  1857,  in  the  ordinary  course  of  business, 
before  the  destruction  of  the  records;  that  he  does  not  know 
for  whom  the  search  was  made. 

It  is  objected  that  the  evidence  fails  to  show  that  the 
abstract  was  "  made  and  delivered  to  the  owners  or  purchasers, 
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or  other  parties  interested  in  the  land,"  as   required  by  the 
act. 

The  subsequent  conveyances  in  the  chain  of  title  were, 
deeds  from  Welsh  to  Lombard,  from  Lombard  to  the  Fifth 
National  Bank,  and  from  the  bank  to  the  plaintiff.  The 
plaintiff  testified  that  he  got  the  abstract  from  the  attorney  of 
the  bank  at  the  time  he  bought  the  lot;  that  he  got  all  the 
papers  together,  the  abstract  and  the  deeds  from  Welsh  and 
from  Lombard. 

The  abstract  being  found  in  the  hands  of  the  grantee  and 
owner  of  the  title,  among  the  deeds  from  two  prior  grantees, 
it  must  be  presumed  that  it  was  made  and  delivered  to  some 
former  owner  or  purchaser,  and  handed  down  as  an  accom- 
paniment of  the  muniments  of  title. 

We  are  of  opinion  that  the  evidence  shows  that  reasonable 
efforts  were  made  to  procure  the  original  instruments;  that 
further  efforts  would  probably  be  unavailing,  and  that  it  suf- 
ficiently appears  that  they  were  destroyed,  or  that  it  was  not 
within  the  power  of  the  plaintiff  to  produce  them,  and  that 
the  abstract  of  title  was  properly  received  in  evidence.  Bestor 
v.  Powell,  2  Gilm.  119;  Newsom  v.  Luster,  13  111.  176. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Simeon  D.  Prince 

v. 
Samuel  W.  Cutler. 

1.  Chancery  practice — whether  a  reference  to  state  an  account  requires 
a  report  of  the  evidence.  A  reference  of  a  cause  in  these  words:  "  It  is 
hereby  stipulated  that  this  case  be  referred  to  A  B,  as  commissioner,  to 
take  the  evidence,  and  report  the  balance  as  he  shall  find  the  same,  to 
this  court,"  was  heW,  to  require  a  report  of  the  balance  of  the  account  as 
found  by  the  commissioner,  only,  and  not  as  requiring  him  to  report  the 
evidence,  and  that,  under  such  a  reference,  a  report  of  the  evidence  was 
unnecessary. 
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2.  Where  a  cause  is  referred  to  a  master  to  examine  and  report  as  to  any 
facts  in  a  case,  it,  is  his  duty  to  draw  the  conclusion  from  the  evidence 
produced  before  him,  and  to  report  that  conclusion  only,  and  it,  is  irreg- 
ular and  improper  for  him  to  set  forth  the  evidence  in  his  report  without 
the  special  direction  of  the  court. 

3.  Same — taking  evidence  in  pencil.  The  preserving  of  the  evidence  on  a 
reference  to  a  special  master,  in  pencil,  is  objectionable,  and  should  not 
be-  done;  but  the  court,  not  being  called  upon,  decline  to  express  an 
opinion  whether  a  decree  would  be  reversed  for  this  cause  alone. 

4.  Same — mode  of  presenting  evidence  on  exception  to  master'' s  report.  If 
either  party  is  dissatisfied  with  the  master's  report,  he  may  except  to  the 
same,  and  may  then  obtain  certified  copies  from  the  master  of  the  depo- 
sitions, or  other  evidence  on  which  the  decision  of  the  master  was  founded, 
to  be  used  on  the  argument  of  the  exception. 

5.  Same — notice  of  hearing  before  master  on  reference.  If  the  parties 
are  present  and  take  part  in  the  proceedings  before  the  master  on  a  refer- 
ence, it  is  not  important  whether  they  had  notice  or  not,  as  the  only 
object  of  a  notice  is,  to  enable  them  to  be  present  and  participate  in  the 
investigation;  and  where  a  case  is  referred  back  to  a  master  to  correct 
errors  in  his  former  report,  and  no  new  evidence  is  taken,  no  notice  to 
the  parties  is  necessary. 

6.  Same — mode  of  excepting  to  masters  report.  A  party  desiring  to  have 
the  decision  of  the  master  reviewed  as  to  the  admission  or  rejection  of 
evidence,  or  the  principle  upon  which  an  account  is  stated,  should  file 
exceptions  to  his  report  before  it  is  returned  into  court,  pointing  out  the 
grounds  with  reasonable  certaiut}^,  and  if  the  master  still  adheres  to  his 
rulings  and  report,  and  returns  it  into  court,  the  party  objecting  may  then 
file  his  exceptions  as  made  before  the  master,  upon  the  hearing  of  which 
the  whole,  or  such  part  of  the  evidence  as  may  be  material,  may  be 
reviewed  by  the  court.  Where,  owing  to  surprise  or  accident,  objections 
are  not  taken  before  the  master,  the  court  will  allow  exceptions  to  be  filed 
after  the  coming  in  of  the  report. 

7.  Same — evidence  on  exceptions  to  report.  On  the  hearing  of  excep- 
tions to  a  master's  report  it  is  not  competent  to  read  affidavits  made  sub- 
sequent to  it,  or  to  hear  any  evidence  that  was  not  before  the  master  when 
he  made  his  report. 

8.  Account — whether  report  of  balance  should  give  a  detailed  statement 
of  accounts.  Where  all  the  items  of  an  account  are  admitted,  or  not  dis- 
puted, except  as  to  one  charge,  there  is  no  necessity  for  a  schedule  show- 
ing a  detailed  statement  of  the  various  items  composing  the  whole 
account.  In  such  a  case  it  will  be  sufficient  to  set  down  the  disputed 
item  separately  in  the  report,  without  including  the  items  not  contro- 
verted. 
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Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  a  bill  in  equity,  exhibited  by  Samuel  W.  Cutler 
against  Simeon  D.  Prince,  for  the  settlement  of  partnership 
dealings,  and  the  statement  of  an  account  between  the  com- 
plainant and  defendant,  as  partners.  The  opinion  of  the  court 
contains  a  statement  sufficient  to  a  clear  understanding  of  the 
points  decided. 

Messrs.  Hill  &  Dibbell,  for  the  appellant. 

Messrs.  Breckenridge  &  Garnsey,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  appeal  is  prosecuted  for  the  purpose  of  reversing  the 
decree  of  the  court  below  on  account  of  various  errors  alleged 
in  overruling  exceptions  to  the  reports  of  the  special  commis- 
sioner, and  rendering  decree  thereon. 

It  appears,  from  the  record,  that  the  commissioner  made  a 
report,  to  which  exceptions  were  filed  by  defendant,  and  sub- 
sequently, on  the  motion  of  complainant's  solicitor,  the  case 
was,  by  order  of  the  court,  referred  back  to  the  commissioner, 
to  report  as  to  any  errors  in  his  former  report.  And,  on  the 
same  day,  the  court  also,  on.  motion  of  defendant's  solicitor, 
directed  the  commissioner  to  take  the  evidence  and  re-state 
the  account  between  the  parties,  to  inquire  into  and  report 
concerning  an  alleged  mistake  of  $106.85,  and  to  report  all 
the  evidence  taken  by  him,  together  with  a  statement  of  the 
account  between  the  parties.  The  commissioner  disregarded 
these  directions,  but  proceeded  to  correct  the  errors  apparent 
in  his  former  report,  and  subsequently  filed  an  amended 
report,  in  which  he  found  the  amount  due  from  defendant  to 
complainant  to  be  $1420.22.  To  this  defendant  filed  excep- 
tions, which  the  court  overruled,  and  rendered  a  decree  in 
favor  of  the  complainant  for  the  amount. 
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It  is  urged  that  the  evidence,  being  taken  in  pencil,  and 
there  being  many  erasures  in  the  report  of  it,  should  have 
been  rejected  as  not  sustaining  the  report,  and  that  the  evi- 
dence being  rejected,  the  report  would  necessarily  have  to  be 
set  aside. 

This  mode  of  preserving  evidence  is  very  objectionable,  and 
should  not  be  followed,  but  we  do"  not  now  feel  called  upon 
to  say  whether  we  would  or  not  set  aside  a  decree,  for  this 
cause  alone.  The  terms  of  the  reference  in  this  case  do  not, 
Ave  think,  require  that  the  evidence  should  be  reported  to  the 
court.  It  is  in  these  words:  "  It  is  hereby  stipulated  that 
this  case  be  referred  to  B.  F.  Russell,  as  commissioner,  to 
take  the  evidence  and  state  an  account,  and  report  the  balance 
as  he  shall  find  the  same  to  this  court."  This  only  required 
that  he  should  report  the  balance  as  he  should  find  it,  and 
reporting  the  evidence  was  entirely  unnecessary.  When  it  is 
referred  to  a  master  in  chancery  to  examine  and  report  as  to 
any  facts  in  a  case,  it  is  his  duty  to  draw  the  conclusion  from 
the  evidence  produced  before  him,  and  to  report  that  conclu- 
sion only.  And  it  is  irregular  and  improper  for  him  to  set 
forth  the  evidence  in  his  report,  without  the  special  direc- 
tion of  the  court.  If  either  party  is  dissatisfied  with  the  con- 
clusion at  which  the  master  has  arrived,  he  may  except  to 
the  report,  and  may  then  obtain  certified  copies  from  the  mas- 
ter of  the  depositions  or  other  evidence  on  which  the  decision 
of  the  master  was  founded,  to  be  used  on  the  argument  of  the 
exception.  In  the  matter  of  Uemiup,  3  Paige,  306;  Mott  v. 
Harrington,  15  Vt.  185;   Goodman  v.  Jones,  26  Conn.  264. 

It  is  also  urged,  that  the  defendant  had  a  right  to  be  pre- 
sent upon  the  hearing  before  the  master,  and  was  entitled  to 
notice  for  that  purpose. 

If  the  parties  are  actually  present,  and  take  part  in  the 
proceedings  before  the  master,  it  is  not  important  whether 
they  had  notice  or  not.  The  only  object  of  notice  is,  to  enable 
them  to  be  present  and  to  participate  in  the  investigation,  and 
when  this  is  actually  done,  the  purpose  of  notice  is  accom- 
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plished.  The  record  shows  that  the  defendant  was  present 
in  the  investigation  before  the  commissioner,  both  in  person 
and  by  counsel,  and  that  he  was  examined  as  a  witness,  and 
participated  in  the  investigation.  When  the  case  was  referred 
back  again  to  the  commissioner,  he  was  not  present,  but  no 
evidence  was  then  heard,  nor  was  anything  then  done  by  the 
commissioner  except  to  correct  errors  apparent  on  the  face  of 
the  report.  There  was  no  end  then  to  be  subserved  by  the 
defendant's  presence.  The  court  might  have  directed  these 
corrections  to  be  made  even  without  sending  the  report  back 
to  the  commissioner.  The  Utica  Ins.  Co.  v.  Lynch,  2  Barb, 
ph.  R.  573. 

Objection  is  likewise  urged,  that  an  error  was  committed 
bv  the  commissioner  in  charging  defendant  twice  with  the 
sum  of  |106.85.  Although  the  defendant  was  present  when 
the  investigation  was  had  before  the  commissioner,  it  does 
not  appear  that  any  objections  were  made  to  his  acts  or  decis- 
ions until  after  his  report  was  filed  in  the  court. 

It  was  said  in  Hard  v.  Goodrich,  59  111.  455,  "Consistently 
with  the  convenience  of  courts  of  equity  in  this  respect,  their 
mode  of  procedure  requires  the  party  who  may  desire  to 
have  the  court  revise  the  rulings  of  the  master  as  to  the  ad- 
mission or  rejection  of  evidence,  or  the  principle  upon  which 
an  account  is  stated,  to  file  objections  to  the  master's  report 
before  it  is  returned  into  court,  pointing  out  the  grounds 
with  reasonable  certainty;  then,  if  the  master  still  adheres  to 
his  rulings  and  report,  and  returns  it  into  court,  the  party 
objecting  may  then  file  his  exceptions  to  the  report,  corres- 
ponding with  the  objections  made  before  the  master,  upon  the 
hearing  of  which  the  whole,  or  such  part  of  the  evidence  as 
may  be  material,  will  be  brought  forward  and  be  subject  to 
review  by  the  court."  McCIay,  Admr.  v.  Morris,  4  Gilm.  370 ; 
Brockman  v.  Aulger,  12  111.  277. 

"The  exceptions  are  always  to  be  confined  to  such  objec- 
tions as  were  allowed  or  overruled  by  the  master."  (Referring 
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to  Cope! and  v.  Crane,  9  Pickering,  73;  M.  E.  Church  v.  Jaques, 
3  Johns.  Ch.  81;  Byington  v.  Wood,  1  Paige,  45.) 

There  are,  nevertheless,  exceptions  to  this  rule.  Where, 
owing  to  accident  or  surprise,  the  objections  are  not  taken 
before  the  master,  the  court  will  allow  exceptions  to  be  filed. 
2  DanielPs  Ch.  Prac.  134.  But  this  does  not  seem  to  have 
been  the  case  here,  and  even  in  such  cases,  the  better  practice 
is,  to  refer  the  case  back  to  the  master  to  review  his  report, 
so  that  the  parties  may  have  an  opportunity  of  there  except- 
ing to  it. 

But,  aside  from  what  we  have  said  on  this  point,  the  affida- 
vit of  the  defendant  is  not  sufficient  to  prove  the  error  alleged 
in  the  report.  Upon  hearing  exceptions  to  the  master's 
report,  it  is  not  competent  to  read  affidavits  made  subsequent 
to  it,  or  to  hear  any  evidence  that  was  not  before  the  master 
when  he  made  his  report.  2  DanielPs  Ch.  Prac.  1322.  We 
have  already  indicated  the  mode  by  which  the  evidence  should 
be  brought  before  the  court  for  this  purpose,  when  it  has  not 
been  reported  pursuant  to  the  order  of  the  court,  and,  as  it 
was  not  observed,  there  was  nothing  before  the  court  to  sus- 
tain the  exception. 

The  objection,  that  the  report  does  not  contain  a  detailed 
statement  of  the  accounts,  we  do  not  think  is  sustained  by  the 
report  itself. 

It  appears  from  the  report  that  the  items  of  account  between 
the  parties  were  admitted,  with  the  exception  of  "a  check  of 
Fox  and  Howard,  paid  to  Prince,  for  $1061.86,"  and  there 
does  not  now  appear  to  be  any  controversy  upon  any  other 
item  than  that.  Defendant  now  claims  that  he  was  charged 
twice  with  the  sum  of  $106.86 — once  in  this  item,  and  once 
in  one  of  the  other  items,  which  appears  to  have  been  admit- 
ted. The  items  are,  therefore,  as  specific  as  the  necessity  of 
the  case  requires.  The  purpose  of  requiring  a  schedule  of 
items  is,  to  enable  the  parties  to  designate  with  definiteness 
upon  which  there  is  controversy.  Where  all  are  admitted 
and  there  is  no  controversy,  there  is,  and  can  be,  no  need  of 
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the  schedule.  So,  where  all  are  admitted  but  one,  no  harm  or 
inconvenience  can  possibly  ensue  if  the  disputed  item  is  set 
down  separately  in  the  report,  and  is  not,  with  all  the  admit- 
ted items,  included  in  a  schedule,  annexed  to  the  report. 

We  are  therefore  of  opinion  that  the  exceptions  filed  to 
the  original  report  were  not  well  taken,  and  should  have 
been  overruled.  There  was,  then,  no  necessity  for  the  direc- 
tions given  to  the  commissioner  at  the  instance  of  the  defend- 
ant's solicitor,  and  they  were  properly  disregarded.  The 
correction  of  the  errors  apparent  upon  the  face  of  the  report, 
instead  of  resulting  in  harm  to  the  defendant,  produced 
directly  the  opposite  effect,  by  reducing  the  amount  he  was 
found  to  be  indebted. 

We  think  there  is  no  error  in  the  decree,  and  it  is  there- 
fore affirmed. 

Decree  affirmed. 


Maetine  Olsek 

V. 

Anm  M.  Upsahl. 

1.  Trespass — those  abetting  liable  as  principal  actors.  There  are  no 
accessories  in  trespass,  but  all  who  are  concerned  with  the  trespass  in  any 
manner  are  principals.  The  person  who  commands,  or  stands  by  and  ap- 
proves, is  guilty  in  like  manner  with  the  one  who  does  the  act. 

2.  In  trespass  growing  out  of  the  service  of  a  writ  of  restitution  in  a 
forcible  detainer  case,  by  an  officer,  the  defendant,  who  was  the  plaintiff 
in  the  writ,  and  who  was  sued  alone  for  the  officer's  act,  asked  an  instruc- 
tion that,  if  the  trespass  was  committed  by  other  individuals  than  the 
defendant,  the  jury  should  find  for  the  defendant,  unless  she  aided  and 
abetted  in  the  commission  of  the  trespass.  To  this  the  court  added :  "or 
authorized  the  constable  to  take  possession  of  the  house  by  moving  the 
plaintiff  and  her  goods,  or,  with  a  knowledge  thereof,  approved  the  same :" 
Held,  that  the  instruction,  as  asked,  did  not  properly  lay  down  the  law, 
and  that  the  modification  was  proper. 

18— 69th  III. 
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3.  In  the  same  case,  the  defendant  asked  the  court  to  instruct  the  jury- 
that,  unless  they  believed,  from  the  evidence,  that  the  defendant  M'as 
guilty  of  having  committed  the  trespasses  named  in  the  declaration,  they 
should  find  for  the  defendant,  which  was  refused  :  Held,  that  it  was  right- 
fully refused,  being  calculated  to  mislead  the  jury,  as  it  was  not  claimed 
the  defendant  committed  the  trespass  in  person. 

4.  Instruction — assuming  facts.  An  instruction  should  not  assume 
the  existence  of  certain  facts,  hut  should  inform  the  jury  what  the  law  is, 
applicable  to  the  case. 

5.  Trespass — matter  of  justification  must  oe  specially  pleaded.  The  rule 
is  well  settled  that,  in  actions  of  tort,  matters  in  discharge  or  justification 
of  the  action  must  be  specially  pleaded. 

6.  In  trespass,  under  the  general  issue,  the  defendant  cannot  justify  the 
act  complained  of,  under  legal  process,  the  only  issue  presented  being, 
whether  the  defendant  is  guilty  of  the  trespass. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogeps,  Judge,  presiding. 

Messrs.  Spaffopd,  McDaid  &  Wilson,  for  the  appellant. 
Mr.  John  Lyle  King,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  quare  elausum  /regit,  brought 
in  the  circuit  court  of  Cook  county  by  Anna  M.  Upsahl 
against  Martine  Olsen,  to  recover  for  breaking  and  entering 
her  dwelling  house. 

The  only  plea  filed  by  defendant  was  the  general  issue.  At 
the  March  term,  1873,  of  the  court,  the  cause  was  tried 
before  a  jury,  the  trial  resulting  in  a  verdict  for  plaintiff  for 
$300.     The  defendant  appealed. 

The  facts  in  this  case,  as  shown  by  the  record,  are  these: 
The  plaintiff  was  a  tenant  of  defendant.  Suit  was  instituted 
by  the  defendant  against  the  plaintiff  to  recover  possession  of 
the  leased  property,  before  a  justice  of  the  peace.  The  plain- 
tiff, being  a  Norwegian,  and  not  understanding  the  English 
language,  did  not  understand  the  nature  of  the  summons,  and 
did  not  understand  where  the  trial  was  to  be  held.  The  re- 
sult was,  judgment  was  obtained   against  her,  and  a  writ  of 
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restitution  issued  and  placed  in  the  hands  of  a  constable. 
The  constable  went  to  execute  the  writ,  and  found  the  door 
locked.  He  then  went  to  the  defendant  for  instructions.  She 
went  with  him  to  the  house  and  directed  him  to  break  open 
the  door  and  carry  out  the  goods,  which  he  did.  Just  before 
he  had  finished  taking  out  the  goods,  the  plaintiff  appealed 
the  case,  and  had  a  supersedeas  served  on  the  constable.  In 
the  circuit  court  the  defendant  dismissed  her  action  of  forcible 
detainer  at  her  own  costs. 

The  carpets  were  torn  and  household  goods  otherwise  dam- 
aged in  taking  them  from  the  house  to  the  street. 

The  first  error  complained  of  by  the  defendant's  counsel  is, 
the  modification  of  her  second  instruction,  which  reads  as 
follows : 

"The  jury  are  instructed  that,  even  though  they  should 
believe,  from  the  evidence,  that  a  trespass  was  committed 
against  the  plaintiff,  yet,  if  it  was  committed  by  other  indi- 
viduals than  the  defendant,  they  ought  not  to  find  the  defend- 
ant guilty,  unless  they  believe,  from  the  evidence,  that  the 
defendant  aided  and  abetted  in  the  commission  of  such  tres- 
pass." 

To  this  instruction  the  court  added  this,  "or  authorized 
the  constable  to  take  possession  of  the  house  by  moving  the 
plaintiff  and  her  goods,  or,  with  a  knowledge  thereof,  approved 
the  same." 

The  doctrine  in  regard  to  trespass  is,  that  there  are  no 
accessories;  all  who  are  concerned  in  any  manner  with  the 
trespass  are  principals.  The  person  who  commands,  or  stands 
by  and  approves,  is  guilty  in  like  manner  as  the  one  who  does 
the  act.     Dedman  v.  Barber,  1   Scammon,  254. 

The  instruction,  as  asked,  did  not  properly  lay  down  the 
law.  It  excluded  those  elements  of  responsibility  that  arose 
from  authorizing,  commanding,  or  standing  by  and  approving 
the  trespass.     The  modification  was  proper. 
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It  is  next  insisted  that  the  court  erred  in  refusing  to  give 
defendant's  first  instruction,  which  read  as  follows: 

"The  jury  are  instructed  that  the  burden  of  proof  is  upon 
the  plaintiff,  and  unless  the  jury  believe,  from  the  evidence, 
that  the  defendant  is  guilty  of  having  committed  the  trespass 
complained  of  in  plaintiff's  declaration,  then  they  should  find 
for  the  defendant." 

This  instruction  was  properly  refused.  Its  effect  would 
have  been  to  mislead.  It  Avas  not  claimed  that  the  defendant 
in  person  committed  this  trespass,  yet,  by  this  instruction,  the 
jury  were  directed,  unless  they  believed  the  defendant  herself 
committed  the  trespass,  they  would  find  for  the  defendant. 
The  instruction  might  have  been  proper  if  the  action  had 
been  against  the  person  who  actually  did  the  trespass. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  defend- 
ant's third  instruction,  which  is  as  follows: 

"The  jury  are  instructed  that  the  mere  fact  that  the  defend- 
ant was  at  or  in  the  vicinity  where  such  trespass  was  commit- 
ted, if  they  believe  any  trespass  was  committed,  is  not  suffi- 
cient evidence  to  find  her  guilty  in  this  case." 

The  object  of  an  instruction  is,  to  inform  the  jury  what  the 
law  is,  applicable  to  the  case  on  trial,  and  not  to  assume  cer- 
tain facts  proven;  it  is  for  the  jury  to  determine  what  the 
facts  proven  are. 

This  instruction  assumes  as  a  fact,  existing  in  the  case,  and 
so  tells  the  jury,  that  the  defendant  was  at  or  in  the  vicinity 
where  the  trespass  was  committed.  It  was  for  the  jury  to 
determine,  from  the  evidence,  and  not  from  instructions,  the 
whereabouts  of  the  defendant  when  the  trespass  was  commit- 
ted.    We  see  no  error  in  refusing  this  instruction. 

The  defendant  claims  the  court  erred  in  refusing;  to  give 
her  4th  and  7th  instructions.     The  4th  is  as  follows  : 

"The  jury  are  instructed  that,  if  they  believe,  from  the 
evidence,  that  the  acts  complained  of  as  trespass  in  this  case 
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were  the  acts  of  an  officer  pursuing  the  authority  of  a  writ 
of  restitution,  in  evidence  in  this  case,  and  that  the  said  offi- 
cer committed  the  acts  complained  of  in  pursuing  the  authority 
of  such  writ  of  restitution,  then  they  can  not  find  said  defend- 
ant guilty,  even  though  they  may  believe,  from  the  evidence, 
she  was  present  when  said  writ  was  executed  by  such  officer." 

The  7th  instruction  is  similar  to  the  4th,  at  least  the  same 
question  is  involved  in  each. 

These  instructions  were  properly  refused,  for  the  reason 
that  the  defendant  could  not  justify  under  the  writ  without 
pleading  it.  The  only  plea  on  file  was,  not  guilty,  and  the 
only  issue  under  that  plea,  before  the  jury,  was  the  defendant 
guilty  of  the  trespass? 

We  understand  the  rule  to  be  well  settled,  in  actions  of  tort, 
matters  in  discharge  or  justification  of  the  action  must  be 
specially  pleaded.     Hahn  v.  Bitter,  12  111.  83. 

Had  the  defendant  desired   to  justify  under  the  writ,  that 
issue  should  have  been  tendered   by  special  plea,  but  she  saw 
►roper  not  to  take  that  course,  but  to  rely  entirely  on  denying 
the  trespass,  and  with  that  she  must  now  be  content. 

Perceiving  no  error  in  the  record,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 


Ezra  Babbitt 

v. 
Rhoda  Babbitt. 

1.  Mareied  women— jurisdiction  of  action  by,  for  maintenance.  It  is 
indispensable,  to  give  the  circuit  court  jurisdiction  of  a  bill  of  a  married 
woman  against  her  husband  for  a  reasonable  support  and  maintenance 
while  living  separate,  under  the  act  of  1867,  that  one  of  the  parties  shall 
reside  in  the  county  in  which  the  suit  is  brought. 

2.  Same — separation  must  be  without  wife's  fault.  The  husband  has  the 
light  to  select  his  domicil,  and  to  change  his  residence,  and  it  is  the  duty 


278  Babbitt  v.  Babbitt.  [Sept,  T. 

Opinion  of  the  Court.    • 

of  his  wife  to  accompany  him,  and  if  she  refuses  to  go  with  him,  he  will 
not  be  bound  to  afford  her  a  support  and  maintenance  while  she  thus  re- 
mains away  from  him  without  fault  on  his  part. 

Appeal  from  the  Circuit  Court  of  Livingston  county  ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  L.  E.  Payson,  for  the  appellant. 
Messrs.  Ament  &  Fletcher,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  application  to  the  circuit  court  of  Livingston 
county,  by  Rhoda  Babbitt,  against  her  husband,  Ezra  M. 
Babbitt,  for  separate  maintenance,  under  the  act  of  March  5, 
1867.    The  court  decreed  as  prayed,  and  the  defendant  appeals. 

The  first  section  of  the  act  of  1867  provides,  that  married 
women  who,  without  their  fault,  now  live,  or  hereafter  may 
live  separate  and  apart  from  their  husbands,  may  have  their 
remedy  in  equity,  in  their  own  names,  respectively,  against 
their  husbands,  for  a  reasonable  support  and  maintenance 
while  they  so  live,  or  have  so   lived  separate  and  apart,  etc. 

Section  2  provides,  that  proceedings,  under  this  act,  may 
be  instituted  in  the  county  where  either  the  husband  or  wife 
resides,  and  the  wife  shall  not  be  required  to  give  security 
for  costs.     Sess.  Laws  1867,  p.  132. 

This  bill  was  filed  May  31,  1871. 

It  is  an  indispensable  requirement  of  the  statute,  that  one 
of  the  parties  shall  reside  in  the  county  in  which  the  pro- 
ceedings are  had.  Without  this  the  circuit  court  could  not 
have  jurisdiction.  On  this  point  the  facts  are,  that  appellant 
closed  his  business  in  Livingston  county  in  December,  1868, 
and  removed  to  the  State  of  Michigan.  Appellee  was  re- 
quested to  accompany  him,  which  she  refused. 

It  appears  she  had  been  previously  married,  and  had  chil- 
dren  grown    up  and   married.     She   had    a    daughter,  Mrs. 
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Stroman,  with  whom  she  removed  to  Kansas,  in  December, 
1869,  and  there  remained  until  October,  1871.  These  facts 
show  a  want  of  jurisdiction  in  the  circuit  court. 

The  proofs  in  the  cause  sufficiently  show  that  appellant 
had  good  reasons  for  his  removal  to  Michigan,  for  there  his 
children,  by  a  former  marriage,  resided,  and  who  could  ex- 
tend toward  him,  in  his  declining  years,  their  filial  care.  It 
was  appellant's  clear  right  to  make  Michigan  his  residence, 
and  it  certainly  was  the  duty  of  his  wife  to  accompany  him 
there,  which  she  was  strongly  invited  to  do.  We  understand 
the  domicil  of  the  husband  is  the  domicil  of  the  wife,  and  it 
is  there  she  can  claim  and  receive  the  protection  and  main- 
tenance of  her  husband.  He  was  not  required  to  ask  her  con- 
sent to  remove  to  Michigan.  In  this  respect  he  was  the 
master  of  his  own  actions,  and  it  was  her  duty  as  a  faithful 
and  obedient  wife  to  accompany  him  there.  It  is  her  fault 
she  is  not  with  him  to  be  maintained  by  him,  to  aid  him  in 
his  decrepitude,  relieve  his  sorrows  and  minister  to  his  afflic- 
tions. It  may  emphatically  be  said  of  her,  she  is  living  sep- 
arate and  apart  from  her  husband  by  her  own  fault,  and  in 
total  disregard  of  that  vow  she  made  when  wedded.  She 
has  no  claim  to  the  equitable  interference  of  the  court.  The 
statute  was  not  made  for  cases  like  this. 

The  decree  of  the  circuit  court  is  reversed,  and  the  bill 
dismissed. 

Decree  reversed. 


Sarah  Wade 

v. 

•Ketjben  M.  Pritchard. 

1.  Discovery — of  property,  etc.,  of  estates — waiver  of  defect  in  affidavit. 
Where  a  party  charged  with  having  effects  belonging  to  an  estate  in  his 
possession,  etc.,  appears  and  goes  to  trial  in  the  county  court  upon  the 
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merits,  this  will  be  a  waiver  of  any  defects  in  the  affidavit  by  which  the 
proceeding  is  commenced.  Objections  to  the  affidavit  should  be  urged 
before  submitting  to  the  jurisdiction  of  the  court. 

2.  Same — evidence  not  confined  to  defendant's  answers.  Under  a  proceed- 
ing under  section  90  of  the  chapter  of  Wills,  R.  S.  1845,  the  court  is  not 
confined  to  the  examination  of  the  defendant,  but  either  party  has  the 
right  to  introduce  any  evidence  that  is  pertinent  to  the  issue.  The  court 
is  not  even  bound  to  examine  the  defendant  under  oath,  but  may  do  so  in 
its  discretion. 

3.  Former  judgment.  Where  a  party  is  cited,  under  section  90  of  the 
Statute  of  Wills,  to  reach  property  in  his  possession  belonging  to  an  estate, 
denies  the  fact,  and  is  discharged  by  the  court,  it  seems  that  such  trial  and 
discharge  will  be  a  bar  to  a  recovery  in  another  action  in  respect  to  the 
same  property. 

Appeal  from  the  Circuit  Court  of  DeKalb  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Hillis  &  Christian,  for  the  appellant. 

Mr.  R.  L.  Divine,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  filed  his  affidavit  in  the  county  court  of  DeKalb 
county,  in  which  he  stated  that  he  was  interested  in  the  estate 
of  Elotia  Pritchard,  deceased,  and  asked  a  citation  against 
appellant  to  appear  and  discover  what  effects  she  had  in  her 
possession  belonging  to  the  estate.  The  record  states  that  she 
and  another  person,  against  whom  a  citation  was  also  prayed, 
appeared  before  the  county  court  and  waived  process  and  sub- 
mitted to  an  examination.  On  the  hearing  in  that  court,  the 
other  party  was  discharged,  but  appellant  was  found  by  the 
court  to  have  in  her  possession  two  notes  belonging  to  the 
estate,  and  she  was  ordered  to  surrender  them  forthwith  to 
the  administrator  of  the  estate.  She  thereupon  prosecuted 
an  appeal  to  the  circuit  court,  where  a  trial  Avas  had  with  a 
similar  result,  and  an  appeal  is  prosecuted  to  this  court. 

It  is  first  objected,  that  the  court  below  erred  in  not  dis- 
missing the  proceeding  for  want  of  jurisdiction.     This  objec- 


1873.]  Wade  t>.  Prttchakd.  281 

Opinion  of  the  Court. 

tion  is  based  on  the  fact  that  the  affidavit  upon  which  the 
proceeding  was  based  did  not  state  in  what  way  affiant  was 
interested  in  the  estate. 

This  can  not  be  urged  in  this  case  as  a  valid  objection,  as 
the  parties  appeared  and  submitted  to  the  jurisdiction  with- 
out process,  having  expressly  waived  it,  and  in  doing  so  they 
must  be  regarded  as  having  waived  the  sufficiency  of  the  oath 
required  by  the  statute.  To  have  presented  that  question, 
objections  should  have  been  urged  to  the  affidavit  before  the 
parties  submitted  to  the  jurisdiction  of  the  court.  If  it  was 
defective,  it  was  waived  by  appearance  and  going  to  trial. 

It  is  next  urged  that  the  court  below  erred  in  rejecting  evi- 
dence offered  by  appellant  to  support  her  claim  of  title  to  the 
notes. 

The  90th  section  of  the  Statute  of  Wills  authorizes  this 
proceeding,  and  it  was  instituted  under  that  enactment.  That 
section  provides  that,  if  the  executor,  administrator  or  other 
person  interested  in  the  estate  shall  state  on  oath,  to  the  court 
of  probate,  that  he  believes  that  any  person  has  in  his  posses- 
sion, or  has  concealed  or  embezzled,  any  goods,  chattels,  moneys, 
effects,  books  of  account,  papers,  or  any  evidences  of  indebted- 
ness, etc.,  the  court  shall  require  such  person  to  appear  on  a  cita- 
tion, and  may  examine  him  on  oath,  touching  the  same;  and 
if  such  person  shall  refuse  to  answer  proper  interrogatories, 
or  shall  refuse  to  deliver  up  such  property,  etc.,  when  required 
by  order  of  the  court,  such  court  may  commit  such  person  to 
jail  until  he  shall  comply  with  the  order  of  the  court  therein. 

There  is  nothing  in  this  section  that  in  the  remotest  degree 
tends  to  exclude  the  idea  that  each  party  may  not  introduce 
such  evidence  as  may  be  pertinent  to  the  issue.  It  is  true, 
that  the  section  is  not  specific  as  to  all  that  shall  be  done  on 
the  inquiry.  The  purpose  of  the  enactment  was,  to  enable 
executors  and  administrators,  and  parties  having  an  interest 
in  the  estate,  to  discover  assets,  and  it  was  designed  to  afford 
a  more  speedy  and  less  expensive  mode  than  by  detinue,  trover 
or  replevin.     The  remedy  was   cumulative   to  those,  and  the 
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only  change  it  intended  to  introduce  from  an  ordinary  trial 
involving  the  ownership  of  property,  was  to  enable  the  court 
to  compel  the  person  charged  with  having  the  property,  to 
discover,  on  oath,  whether  he  had  property  in  his  possession. 

The  requirement  that  the  party  shall  be  examined,  is  not 
peremptory,  but  leaves  it  discretionary  with  the  court.  The 
act  says  he  may  be  examined  an  oath,  not  that  he  shall  be. 
From  this  language  it  may  be  reasonably  inferred  that  it  was 
the  intention  to  permit  each  party  to  introduce  evidence,  and 
if  the  county  court  believed  that  it  would  be  proper  to  ex- 
amine the  party,  then  it  could  be  done. 

We  can  not  suppose  that  the  legislature  intended  in  all  cases 
to  have  the  party  examined,  much  less  to  let  the  rights  of  the 
estate  turn,  alone,  on  the  evidence  of  the  party  charged  with 
having  the  property.  If  such  a  construction  were  given  to  this 
section,  and  an  unscrupulous  person  had  property  in  his  pos- 
session, and  were  cited,  and  denied  the  fact,  and  were  dis- 
charged, that  trial  could,  no  doubt,  be  pleaded  in  bar  to  a 
recovery  in  another  action.  This  would  either  be  disastrous 
to  the  estate  or  render  the  section  practically  of  no  use. 

The  court  below,  therefore,  erred  in  rejecting  the  evidence 
offered,  and  the  judgment  of  the  court  below  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Jesse  W.  Bokd 

v. 

James  Wood. 

1.  Practice — discharging  juror  before  verdict  is  received.  It  is  a  fatal 
irregularity  for  the  judge  to  discharge  one  of  the  jurors  in  a  case  before 
the  verdict  is  received,  unless  he  has  the  consent  of  the  parties,  or  their 
counsel,  in  a  civil  case,  as  the  parties  have  the  right  to  poll  the  jurors  on 
the  coming  in  of  their  verdict. 
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2.  In  this  case,  it  was  agreed  the  jury  might  seal  their  verdict,  when 
made.  The  court,  after  adjournment  for  the  da}',  learning  that  the  jury 
had  made  their  verdict,  discharged  one  of  the  jurors  from  further  attend- 
ance. At  the  opening  of  the  court  on  the  next  day,  the  verdict,  though 
signed  by  all  the  jury,  was  so  defective  that  no  judgment  could  he  ren- 
dered on  it.  The  court  held  the  eleven  jurors  not  to  converse  on  the  sub- 
ject, and  sent  for  the  other  juror,  and,  ten  days  after,  procured  his  attend- 
ance, and  sent  the  twelve  out  to  reform  the  verdict:  Held,  that  the  irregu- 
larity in  discharging  the  juror  from  further  attendance  before  the  verdict 
was  received,  was  such  an  error  as  to  require  a  reversal  of  the  judgment 
rendered  upon  the  verdict. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county  ; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  suit  brought  by  James  Wood  against  Jesse  W. 
Bond.     The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Davidson,  for  the  plaintiff  in  error. 

Messrs.  Stewart,  Phelps  &  Stewart,  for  the  defendant 
n  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

When  this  cause  was  submitted,  it  was  agreed  by  the  re- 
spective counsel  the  jury  might  seal  their  verdict.  After  the 
adjournment  of  the  court  for  the  day,  it  was  represented  to 
the  judge  the  jury  had  agreed  upon  and  sealed  their  verdict, 
and  thereupon  the  judge,  at  the  request  of  one  of  the  jurors, 
discharged  him  from  further  service  at  that  term,  that  he 
might  go  to  St.  Louis.  This  was  done  without  the  knowledge 
or  consent  of  the  parties  or  their  counsel.  The  next  morning 
when  the  eleven  jurors  returned  their  verdict  into  court,  it 
was  found  to  be  signed  by  all  the  jurors,  but  it  was  so  defec- 
tive no  judgment  could  be  rendered  upon  it.  The  court  held 
the  eleven  jurors  under  instructions  not  to  converse  about  the 
case,  and  immediately  took  measures  to  procure  the  attend- 
ance of  the  juror  that  had  been  discharged. 
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After  the  lapse  of  some  ten  days  he  was  brought  into  court, 
and  the  jury  was  sent  out  to  reform  their  verdict,  against  the 
objection  of  defendant.     This,  we  think,  was  error. 

The  agreement  the  jury  may  seal  their  verdict  doesnot  dis- 
pense with  their  attendance  when  the  verdict  is  returned  into 
open  court.  It  is  a  fatal  irregularity  for  the  judge  to  dis- 
charge the  jury  from  further  service  before  they  have  returned 
their  verdict,  unless  he  has  the  consent  of  parties,  or  their 
counsel,  in  civil  causes.  It  is  the  right  of  the  parties  to  poll 
the  jury,  and  if  they  are  discharged  for  the  term,  this  privi- 
lege is  lost.  After  the  verdict  is  received,  and  the  jury  dis- 
charged, the  control  of  the  jury  over  the  case  is  at  an  end; 
they  can  not  be  recalled  to  alter  or  amend  the  verdict,  Riggs 
v.  Cook,  4  Gilman,  336. 

The  discharge  of  one  or  more  of  the  jurors  would  deprive 
the  remainder  of  all  control  over  the  case  as  effectually  as  if 
all  had  been  dismissed  from  further  service. 

The  case  of  Pierce  v.  Hasbrock,  49  111.  23,  cited  by  counsel, 
is  not  in  point.  In  that  case  the  court  was  about  to  adjourn 
for  the  term,  and  the  parties  stipulated  in  open  court  the  jury 
might  seal  their  verdict,  deposit  it  with  the  officer  to  be  deliv- 
ered to  the  clerk,  and  might  separate,  and  need  not  return 
again  to  deliver  their  verdict.  It  was  competent  for  the  par- 
ties to  make  such  an  agreement,  and  hence  there  was  no  irreg- 
ularity in  the  court  in  receiving  the  verdict  and  pronouncing 
judgment  thereon. 

Inasmuch  as  this  cause  is  to  be  remanded,  we  forbear  at 
this  time  to  comment  on  the  evidence,  the  sufficiency  of  which 
to  support  the  verdict  is  questioned  by  one  assignment  of 
error. 

The  counsel  makes  a  point  on  one  instruction  given  for  the 
plaintiff  in  the  court  below,  but  he  has  not  seen  fit  to  cause 
it  to  be  printed  in  the  abstract,  or  in  any  other  manner  as 
required  by  the  rules  of  this  court,  and  we  have  not  deemed 
it  our  duty  to  examine  it. 
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For  the  irregularity  in  discharging  one  of  the  jurors  from 

the  case   before  the  verdict   was  received,  a   majority  of  the 

court  are  of  opinion  the  judgment  shall  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


The  Chicago  and  Northwestern  Kailroad  Company 

v. 
Edwin  H.  Sawyer. 

1.  Carrier — general  rule  of  his  liability.  The  liabilities  of  common 
carriers  are  for  all  losses,  even  inevitable  accidents,  except  they  arise  from 
the  act  of  God  or  the  public  enemy.  By  the  act  of  God  is  meant  some- 
thing superhuman  or  something  in  opposition  to  the  act  of  man. 

2.  Same — duty  in  respect  to  goods  shipped  in  bond.  Where  a  carrier 
receives  goods  for  transportation,  knowing  they  are  subject  to  duty  to  the 
United  States  government,  and  are  being  shipped  from  one  collection  dis- 
trict to  another,  and  that,  by  the  law  of  Congress  and  the  regulations  of 
the  revenue  department,  they  can  be  delivered  only  into  a  bonded  ware- 
house, to  be  reached  in  compliance  onl}r  with  certain  specific  regulations, 
lie  impliedly  undertakes  that  the  goods  shall  be  safely  delivered  at  the 
place  of  their  destination  in  the  special  manner  required,  and  within  a 
reasonable  time,  and  if  a  loss  occurs  in  consequence  of  a  neglect  of  such 
duty  the  carrier  will  be  liable. 

3.  Where  a  carrier  received  goods  subject  to  duty,  for  transportation 
to  Chicago,  which,  under  the  laws  of  Congress  and  the  regulations  adopted 
thereunder,  could  only  be  delivered  into  a  bonded  warehouse,  under  the 
superintendence  of  some  revenue  officer,  and  that  could  only  be  done  on 
written  notice,  which  facts  were  known  to  the  carrier,  and  the  goods  ar- 
rived at  their  destination,  but  the  carrier  neglected  to  notify  the  consignee 
or  the  proper  revenue  officer  of  their  arrival  until  they  were  accidentally 
consumed  by  fire,  it  was  held,  that  the  liability  of  the  carrier,  under  the 
circumstances,  did  not  cease  upon  the  arrival  of  the  goods  at  their  desti- 
nation and  that  of  warehouseman  attach,  and  that  the  carrier  was  liable 
to  the  consignee  for  the  loss. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 
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The  appellee,  being  an  importer  of  teas,  shipped  from  San 
Francisco,  by  railroad,  consigned  to  J.  M.  Chapman,  No.  81 
South  Water  street,  Chicago,  as  one  shipment,  354  half  chests 
of  tea,  for  which  a  bill  of  lading  was  issued  to  him  by  the 
carrier,  and  by  him  forwarded  to  Chapman,  his  agent. 

In  consequence  of  the  duty  to  the  government  not  having 
been  paid,  these  goods  were  taken  from  a  bonded  warehouse 
in  San  Francisco  to  be  transported  to  another  collection  dis- 
trict, and  there  delivered  into  a  bonded  warehouse,  subject  to 
the  payment  of  duties,  under  the  provisions  of  the  act  of  Con- 
gress of  March  28,  1854.  (Brightley's  Dig.  U.  S.  Laws,  p. 
388.) 

In  their  transit  from  San  Francisco  to  Chicago,  these  goods 
were  received  from  the  Union  Pacific  Railroad  by  appellant 
at  Omaha,  to  be  carried  by  the  latter,  in  bond,  to  Chicago, 
and  there  to  be  delivered  at  some  bonded  warehouse. 

The  5th  section  of  the  above  mentioned  act  authorizes  a 
withdrawal  of  goods  from  a  bonded  warehouse  in  one  collec- 
tion district  and  the  transportation  of  them  to  a  bonded  ware- 
house in  another  collection  district.  The  withdrawal  and 
transportation  are  subject  to  the  provisions  of  the  6th  section 
of  the  same  act,  and  the  regulations  of  the  revenue  department. 
These  regulations  are  such,  that  the  carrier  could  not  receive 
these  goods  without  knowledge  of  their  being  in  bond,  and 
that  their  appropriate  destination  was  a  bonded  warehouse  in 
the  city  of  Chicago. 

Appellant  did  not  transport  the  whole  consignment  together 
from  Omaha  to  Chicago,  but  in  two  lots,  though  both  arrived 
in  Chicago  on  October  4,  1871.  It  appears  it  was  a  regula- 
tion of  the  collector's  office,  for  the  purpose  of  preserving 
records  of  its  transactions,  that  notices  of  the  arrival  of  bonded 
goods,  whether  by  the  carrier  or  consignee,  should  be  in 
writing,  and  that  it  was  the  uniform  custom  to  so  give  them. 
Also,  that  it  was  the  custom  to  notify  the  consignee,  because 
the  collector  generally  followed  his  choice  of  bonded  ware- 
houses, and,  unless  he  was  notified,  that  could  not  be  ascer- 
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tained.  As  to  one  lot,  being  180  chests,  appellant  notified 
Chapman,  and,  by  his  directions,  they  were  delivered  at  the 
Burlington  warehouse,  and  saved.  As  to  the  other  lot,  being 
174  chests,  and  for  the  loss  of  which  this  suit  was  brought, 
no  notice  was  given  to  Chapman,  nor  any  written  notice  at 
collector's  office.  But  it  appeared  that  Wolf,  an  inspector, 
in  fact  knew  of  their  arrival,  though  it  was  shown  that  he 
had  no  authority  in  the  premises,  nor  was  it  a  part  of  his 
duty  to  receive  such  notices. 

It  appeared  that,  although  this  lot  arrived  October  4,  it 
was  never  delivered  out  of  appellant's  cars,  but  the  goods 
were  burned  in  the  cars  in  the  great  Chicago  fire,  October  8 
and  9,  1871,  of  which  it  is  stipulated  the  court  may  take  judi- 
cial notice.  There  is  nothing  to  show  that  the  destruction 
of  the  goods  arose  from  the  act  of  God  or  public  enemies. 

Mr.  Geo.  Willard,  and  Mr.  B.  C.  Cook,  for  the  appellant. 

Messrs.  Howe  &  Russell,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  suit  was  brought  by  appellee  against  appellant  to 
recover  for  174  chests  of  tea,  shipped  by  the  former,  in  bond, 
from  San  Francisco,  being  part  of  an  invoice  of  354  chests, 
and  received  while  in  transit  by  appellant  at  Omaha,  to  be 
transported  for  hire  on  its  cars  from  thence  to  Chicago,  and 
there,  under  the  provisions  of  the  act  of  Congress  and  regula- 
tions of  the  revenue  department  in  that  behalf,  delivered  into 
a  bonded  warehouse. 

The  entire  invoice  arrived  in  Chicago,  but  in  separate  lots, 
on  the  4th  day  of  October,  1871.  As  to  one  lot,  of  180  chests, 
appellant's  agents  gave  notice  to  the  consignee,  whose  place  of 
business  was  denoted  by  the  way-bill,  and,  by  his  directions  to 
the  collector,  that  lot  was  delivered  at  the  Burlington  bonded 
warehouse,  with    which   appellant's   track  connects,  and  was 
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saved.  There  was  where  the  consignee  intended  to  have  the 
whole  invoice  delivered,  but  appellant's' agents  failed  to  give 
him  any  notice  of  the  arrival  of  the  174  chests  in  question, 
and  failed  likewise  to  give  any  written  notice  of  their  arrival 
at  the  collector's  office;  but,  relying  upon  mere  personal 
knowledge  of  their  arrival  by  an  inspector  of  the  collector's 
department,  these  goods  were  permitted  to  remain  in  appel- 
lant's cars  from  the  4th  until  the  8th  and  9th  of  October, 
when  they  were  burned  in  the  cars. 

It  is  an  established  fact  in  the  case,  that,  bv  the  regulations 
of  the  collector's  office,  all  notices  of  the  arrival  of  goods 
shipped  in  bond  to  that  port  were  required  to  be  in  writing, 
and,  inasmuch  as  it  was  a  policy  of  the  office  to  aid  commerce, 
and  there  were  several  bonded  warehouses  in  Chicago,  the 
course  of  business  was,  to  leave  it  to  the  consignee  to  desig- 
nate which  warehouse  he  would  have  the  goods  deposited  in. 
From  this  policy  sprang  a  custom  of  the  carrier  of  goods  in 
bond  to  notify  the  consignee  of  their  arrival  ;  and  this,  the 
evidence  tends  to  show,  was  well  known  to  the  agents  of  ap- 
pellant. But  the  carrier  could  secure  a  delivery  by  giving  a 
written  notice  directly  to  the  collector  or  his  deputy.  The 
deputy  collector  explained,  in  his  evidence,  the  reason  of 
•requiring  all  notices  to  be  given  to  the  proper  officers,  and  in 
writing.  It  was  because  they  were  required  to  keep  a  record 
of  all  their  transactions. 

The  carrier  received  these  goods,  to  be  transported  for  hire, 
knowing,  at  the  time,  that  they  were  goods  subject  to  duty 
to  the  government,  and  being  shipped  from  one  collection 
district  to  another,  and  that,  by  the  law  of  Congress  and  the 
regulations  of  the  revenue  department,  they  could  be  delivered 
only  into  a  bonded  warehouse,  to  be  reached  in  compliance 
only  with  certain  specific  regulations.  When  the  carrier 
received  the  goods  with  this  knowledge,  it  impliedly  under- 
took that  the  goods  should  be  safely  delivered  at  the  place  of 
their  destination,  in  the  special  manner  required,  and  within 
a  reasonable  time. 
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The  liabilities  of  common  carriers  are  for  all  losses,  even 
inevitable  accidents,  except  they  arise  from  the  act  of  God  or 
the  public  enemy.  And  by  the  act  of  God  is  meant  some- 
thing superhuman,  or  something  in  opposition  to  the  act  of 
man.  In  all  cases,  except  of  that  description,  the  carriers 
warrant  the  safe  delivery  of  the  goods.  Hale  v.  The  New  Jer- 
sey Steam  Navigation  Co.  15  Conn.  539;  2  Redf.  Am.  R'wy 
Cases,  3. 

In  Elliott  v.  Eossell,  10  Johns.  R.  1,  Kent,  Ch.  J.,  said  : 
"It  has  long  been  settled  that  a  common  carrier  warrants  the 
safe  delivery  of  goods  in  all  but  the  excepted  cases  of  the  act 
of  God  and  public  enemies  ;  and  there  is  no  distinction  be- 
tween a  carrier  by  land  and  a  carrier  by  water."  And,  in  his 
Commentaries,  the  same  learned  jurist  says:  When  the  re- 
sponsibility has  begun,  it  continues  until  there  has  been  a 
due  delivery  by  him,  or  he  has  discharged  himself  of  the 
custody  of  the  goods  in  his  character  of  common  carrier. 
There  has  been,  he  says,  some  doubt  in  the  books  as  to  what 
facts  amounted  to  a  delivery,  so  as  to  discharge  a  common 
carrier.  If  it  be  the  business  of  the  carrier  to  deliver  goods 
at  the  house  to  which  they  are  directed,  he  is  bound  to  do  so, 
and  give  notice  to  the  consignee.  The  actual  delivery  to  the 
person  is  generally  conceded  to  be  the  duty  of  the  carrier. 
2  Kent's  Com.  604.  This  doctrine  is  fully  recognized  by  this 
court  in  Baldwin  v.  Am.  Ex.  Co.  23  111.  197. 

In  Chicago  and  Rook  I.  R.  R.  Co.  v.  Warren  et  al.  16  111. 
505,  this  court  held  that  the  responsibility  of  the  carrier  does 
not  end  until  that  of  the  owner,  consignee  or  warehouseman 
begins ;  that  there  must  be  an  actual  or  legal  constructive 
delivery  to  the  owner  or  consignee,  or  to  a  warehouseman,  for 
storage,  in  order  to  discharge  the  carrier  from  liability  as 
such. 

In  Porter  v.  The  Same,  20  111.  407,  this  court,  adopting  the 

views  of  the   Supreme  Court  of  Massachusetts,  delivered  by 

Chief  Justice  Shaw,  in  Norway  Plains  Co.  v.  The  Boston  and 

Maine  R.  R.  Co.  1  Gray,  263,  held,  as  to  the  ordinary  business 

19— 69th  III. 
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of  railroads  as  common  carriers,  that  they  are  responsible 
as  common  carriers  until  the  goods  are  removed  from  the  cars 
and  placed  upon  the  platform;  and  if,  on  account  of  their 
arrival  in  the  night,  or  at  any  other  time  when,  by  the  usage 
or  course  of  business,  the  doors  of  the  merchandise  depot  or 
warehouse  are  closed,  or  if,  from  any  reason,  the  consignee  is 
not  there  to  receive  them,  it  is  the  duty  of  the  company  to 
store  them  safely,  under  the  charge  of  competent  and  careful 
servants,  ready  to  be  delivered,  and  actually  deliver  them 
when  called  for  by  the  parties  entitled  to  receive  them.  And 
for  the  performance  of  these  duties,  after  the  goods  are  de- 
livered from  the  cars,  the  company  is  liable  as  warehouseman 
or  keepers  of  goods  for  hire  ;  that  notice  to  the  consignee  was 
not  necessary  to  exonerate  the  railroad  from  its  liability  as 
common  carrier. 

In  adopting  these  views,  the  learned  judge  who  prepared 
the  opinion  of  the  court  cites  the  case  of  Moses  v.  The  Boston 
and  Maine  R.  R.  Co.  32  N.  H.  Rep.  523,  as  supporting  the 
same  doctrine.  This  was  a  clear  misapprehension,  for  the 
court,  in  the  last  mentioned  case,  at  the  close  of  a  very  able 
opinion  presenting  the  opposite  view,  refer  to  the  case  in 
Gray,  and  say:  "The  ground  upon  which  the  decision  is 
based,  would  seem  to  be  the  propriety  of  establishing  a  rule 
of  duty  for  this  class  of  carriers,  of  a  plain,  precise  and  prac- 
tical character,  and  of  easy  application,  rather  than  of  adher- 
ing to  the  rigorous  principles  of  the  common  law.  That  the 
rule  adopted  in  that  case  is  of  such  a  character,  is  not  to  be 
doubted;  but,  with  all  our  respect  for  the  eminent  judge  by 
whom  the  opinion  was  delivered,  and  for  the  learned  court 
whose  judgment  he  pronounced,  we  can  not  but  think  that 
by  it  the  salutary  and  approved  principles  of  the  common  law 
are  sacrificed  to  considerations  of  convenience  and  expediency, 
in  the  simplicity  and  precise  and  practical  character  of  the 
rule  which  it  establishes."  The  rule  was  expressly  repudiated 
by  the  Supreme  Court  of  Vermont,  in  Blumenthalv.  Brainard, 
38  Vermt.  R.  402,  and  by  Chief  Justice  Redfield  in  his  work 
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on  the  Law  of  Railways,  sec.  130,  pi.  6,  note  9  and  pi.  9.  It 
was,  however,  re-affirmed  by  this  court  in  Chicago  and  Alton 
R.  R.  Co.  v.  Scott,  42  111.  132,  but  not  without  some  sugges- 
tions against  it  by  Justice  Breese,  who  delivered  the  opinion 
of  the  court.  Since  that,  it  has  been  fully  recognized,  and  has 
become  the  settled  law  of  the  court.  Merchants'  Despatch  Co. 
v.  Hal/ock,  64  111.  284. 

But  in  Porter's  case,  above  cited,  while  the  court  held  that 
removing  the  goods  from  the  car  on  their  arrival  at  the  place 
of  destination,  and,  if  not  called  for,  they  are  placed  in  a  suit- 
able warehouse,  amounted  to  a  delivery,  which  terminated 
the  liability  of  the  carrier  as  such,  the  court  held  that  con- 
veying the  goods  to  the  terminus  of  the  road,  or  at  their  des- 
tination upon  the  route  of  the  road,  without  a  delivery  of 
them  from  the  cars,  couid  not  amount  to  such  a  delivery.  The 
court  said  :  "The  goods  are  still  as  completely  under  the 
control  of  the  carrier  as  before,  and  the  owner  or  consignee 
would  be  as  effectually  precluded  from  exercising  any  control 
over  them.  He  could  do  no  act  for  their  security  or  protec- 
tion while  locked  up  in  the  car,  and  none  but  the  carrier  and 
his  agents  and  servants  could  even  know  they  had  arrived. 
We  are  strongly  inclined  to  the  belief  that  no  decision  can  be 
found  that  such  an  act  releases  them  from  their  liability  of 
carriers,  and  that  it  should  not  without  something  further  on 
their  part." 

When  we  go  back  to  the  Norway  Plains  Company  case,  1st 
of  Gray,  it  is  seen  that  Chief  Justice  Shaw  formulated  the 
rule  in  this  wise:  "The  court  are  of  opinion  that  the  duty 
assumed  by  the  railroad  corporation  is — and  this,  being  known 
to  owners  of  goods  forwarded,  must,  in  the  absence  of  proof 
to  the  contrary,  be  presumed  to  be  assented  to  by  them,  so  as 
to  constitute  the  implied  contract  between  them — that  they 
will  carry  the  goods  safely  to  the  place  of  destination,  and 
there  discharge  them  on  the  platform,  and  then  and  there 
deliver  them  to  the  consignee  or  party  entitled  to  receive 
them,  if  he  is  there  ready  to  take  them  forthwith,  or   if  the 
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consignee  is  not  there  ready  to  take  them,  then  to  place  them 
securely  and  keep  them  safely  a  reasonable  time,  ready  to  be 
delivered  when  called  for." 

It  is  very  apparent  that  no  such  implied  contract  could 
arise  under  the  circumstances  of  the  case  in  hand,  nor  is  one 
implied  that  actual  delivery  would  be  made  to  the  consignee 
in  person,  because  these  goods  were  received  with  the  knowl- 
edge that  they  were  being  shipped  in  bond,  under  the  provi- 
sions of  an  act  of  Congress  and  the  regulations  of  the  treasury 
department  in  that  behalf,  and  that,  therefore,  they  could  not 
be  delivered  upon  the  platform  of  the  railroad,  or  otherwise, 
to  either  the  consignee  or  owner  or  any  general  warehouseman, 
but  were  required  to  be  delivered  into  a  bonded  warehouse, 
under  the  superintendence  of  the  collector  or  some  authorized 
officer  in  his  department.  Such  a  delivery  was  necessarily 
subject  to  the  regulations  of  the  law  and  the  revenue  depart- 
ment of  government. 

The  contract  on  the  part  of  the  carrier  implied  by  these 
circumstances  was,  therefore,  to  safely  carry  the  goods  to  the 
place  of  their  destination,  and  there  safely  deliver  them  into 
a  bonded  warehouse  or  into  the  custody  of  the  collector  of  the 
district  there,  in  compliance  with  the  regulations  and  course 
of  business  of  the  collector's  office  in  that  behalf.  This  the 
appellant  did  not  do.  There  was  no  delivery  of  these  goods 
out  of  the  custody  of  the  carrier,  under  any  rule  known  to  the 
law.  Failing  to  give  notice  to  the  consignee,  appellant's  duty 
required  it  to  give  the  written  notice  at  the  collector's  office 
required  by  its  regulations  and  course  of  business.  Failing 
in  this  also,  and  retaining  the  goods  in  the  cars  until  they 
were  destroyed  by  the  fire,  which  Avas  not  a  loss  arising  from 
the  act  of  God  or  the  public  enemy,  appellant  was  liable  as 
common  carrier. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Phineas  W.  Hartwell  et  al. 

v. 

Jonathan  S.  McDonald. 

1.  Homestead — in  voluntary  conveyance  the  title  passes  subject  to  the 
right.  It  has  been  held  by  this  court  that  where  the  owner  of  homestead 
premises  conveys  the  same  by  deed  or  mortgage,  without  releasing  the 
homestead  right,  the  fee  in  the  premises,  no  matter  what  their  value, 
passes  to  the  grantee,  subject  only  to  the  right  of  occupancy  on  the  part 
of  the  grantor;  and  when  such  occupancy  terminates,  the  homestead 
right  is  annihilated,  it  not  being  an  estate  in  the  premises  which  can  be 
transferred  as  against  a  former  conveyance  that  has  passed  the  fee. 

2.  Same — distinction  between  voluntary  conveyance  and  a  forced  sale. 
But  this  court  has  always  made  a  marked  distinction  between  cases  of 
voluntary  conveyance  by  the  homestead  occupant,  and  those  of  a  com- 
pulsory conveyance  by  an  officer  of  the  law.  It  is  not  the  mere  home- 
stead right  of  occupancy  which  is  exempted  from  levy  and  forced  sale, 
but  it  is  the  lot  of  ground  occupied  as  a  residence  to  the  value  of  $1000. 

3.  This  court  has  uniformly  held  that  a  judgment  is  not  a  lien 
upon  homestead  premises;  that  the  owner  may  sell  or  mortgage  the  same 
free  from  the  lien  of  the  judgment,  and  that  no  liability  can  attach  to 
the  land  in  the  hands  of  the  purchaser  for  the  previous  judgment  debt 
of  his  grantor. 

4.  Same — effect  of  judicial  sale  on  title  after  abandonment.  Property  is 
neither  subject  to  a  lien,  a  levy  or  a  forced  sale,  under  judicial  process, 
while  occupied  as  a  homestead,  and  it  does  not  vary  the  result  whether 
the  premises  are  worth  more  or  less  than  $1000.  If  worth  not  more  than 
that  sum  the  sale  is  prohibited  by  the  statute,  and  if  worth  more,  and 
none  of  the  requirements  of  the  statute  have  been  observed  in  making 
the  levy  and  sale,  then  the  sale  is  unauthorized  and  void,  and  no  title 
passes. 

5.  Same — lien  on  surplus  above  value  exempted  can  not  be  enforced  in 
ejectment.  It  has  been  held  that,  where  the  homestead  premises  have 
been  sold  under  judicial  proceedings,  in  disregard  of  the  provisions  of 
the  homestead  act,  the  purchaser  acquired  an  equitable  lien  upon  the 
surplus  above  $1000,  which  was  exempted;  but  the  purchaser  acquires 
no  legal  title  to  such  surplus  which  he  can  assert  in  an  action  of  eject- 
ment.    The  homestead  can  not  be  set  off  in  this  action. 

6.  Same — estoppel  to  assert.  The  fact  that  the  homestead  occupant 
assigned  his  contract  of  purchase  to  his  creditor,  and  afterwards,  on 
completing  his  payments,  fraudulently  took  a  conveyance  to  himself  from 
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his  vendor,  will  not  estop  the  debtor  or  his  wife  from  afterwards  assert- 
ing their  homestead  right  as  against  a  sale  of  the  premises  under  judg- 
ment and  execution  in  favor  of  such  creditor.  The  assignment  in  such 
case  created  only  an  equitable  mortgage,  and  the  homestead  right  not 
being  released,  the  creditor  took  his  lien  subject  to  that  right. 

7.  In  this  case  the  premises,  while  occupied  by  the  debtor,  were  sold 
under  judgment  and  execution  against  him.  The  premises  exceeded  in 
value  $1000,  but  no  jury  was  called,  and  no  part  of  the  premises  were  set 
off  as  required  by  statute.  Afterwards  the  debtor  ceased  to  occupy  the 
land,  having  acquired  another  homestead,  and  leased  the  premises  to  a 
tenant.  The  creditor,  after  such  abandonment,  brought  ejectment:  Held, 
that  as  the  sale,  when  made,  was  unauthorized,  he  could  not  recover  the 
premises  or  any  portion  thereof. 

Appeal  from  the  Circuit  Court  of  Will  county  ;  the  Hon. 
Josiah  McRoberts,   Judge,  presiding. 

Messrs.  Hill  &  Dibell,  for  the  appellants. 

Messrs.  Olin  &  Phelps,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  to  recover  possession  of 
the  south  half  of  block  152,  in  the  village  of  Lockport,  in 
Will  county,  brought  by  McDonald  against  Hartwell;  Maria 
L.  Norton,  his  landlord,  having  been  admitted  to  defend,  as 
a  co-defendant,  during  the  trial. 

The  plaintiff  recovered,  and  the  defendants  appealed. 

The  only  question  we  find  it  necessary  to  consider,  is  that 
of  a  homestead. 

The  plaintiffs  claim  of  title  was  under  an  execution  sale 
upon  a  judgment  rendered  in  the  United  States  Circuit  Court 
for  the  northern  district  of  Illinois,  at  the  July  term,  1857, 
against  D.  C.Norton,  the  husband  of  Maria  L.  Norton;  the 
sale  under  the  execution  having  been  made  January  30,  1858, 
and  the  marshal's  deed  executed  June   11,  1867. 

At  the  time  of  the  rendition  of  the  judgment,  the  issuing 
of  the  execution,  and  the  levy  and  sale  thereunder,  the  prem- 
ises were  occupied  as  a  homestead  by  D.  C.  Norton,  he  hav- 
ing received  a  written  contract  for  a  deed  therefor  from  one 
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Singer,  the  owner  of  them,  May  16.  1854,  and  having  taken 
possession  in  that  year  with  his  family,  receiving  a  deed  from 
Singer  June  25,  1857,  and  having  remained  continuously  in 
possession  for  years  thereafter.  The  record  shows  that  J). 
C.  Norton  and  his  family  have  since  removed  from  the  prem- 
ises and  acquired  another  homestead.  And  the  question 
which  is  made  in  regard  to  the  homestead  is  this:  Did  the 
purchaser,  at  the  execution  sale,  take  any  title  which,  upon 
the  subsequent  abandonment  of  the  homestead,  he  could  assert 
against  these  defendants  in  an  action  of  ejectment? 

In  support  of  the  affirmative  of  this  proposition,  appellee 
relies  upon  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Black  v.  Our  ran,  14  Wall.  469,  which 
must  be  admitted  to  be  an  authority  which  fully  sustains  that 
view. 

This  court  had  held  that  where  the  owner  of  homestead 
premises  conveys  the  same  by  deed  or  mortgage,  without  re- 
leasing the  homestead  right,  the  fee  in  the  premises,  no  mat- 
ter what  their  value,  passes  to  the  grantee,  subject  only  to 
the  right  of  occupancy  on  the  part  of  the  grantor;  and  that 
when  such  occupancy  terminates,  the  homestead  right  is 
annihilated,  it  not  being  an  estate  in  the  premises  which  can 
be  transferred  as  against  a  former  conveyance  that  has  passed 
the  fee.  Hewitt  v.  Templeton  et  al.  48  111.  367  ;  McDonald  v. 
Orandall,  43  111.  231. 

In  Black  v.  Curran,  the  court  say,  that  it  is  difficult  to 
see  why  the  conveyance  by  the  officer  of  the  law,  instead  of 
the  debtor,  should  not  have  the  same  effect;  and  they  regard 
it  as  a  logical  sequence,  that  if,  as  between  two  grantees,  by 
voluntary  conveyances  from  the  owner  of  the  homestead,  the 
first  takes  the  land  discharged  of  the  homestead  after  its  aban- 
donment, although  the  second  conveyance  contains  a  release 
of  the  homestead  and  the  first  does  not,  then  the  same  rule 
should  obtain,  when  the  property  was  sold  under  judicial 
process,  before  the  debtor  conveyed  it. 
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But  this  court  has  always  made  a  marked  distinction  be- 
tween cases  of  voluntary  conveyance  by  the  homestead  occu- 
pant, and  those  of  compulsory  conveyance  by  the  officer  of 
the  law.  The  provision  of  the  homestead  law  is,  that  "there 
shall  be  exempt  from  levy  and  forced  sale,  under  any  process 
or  order  from  any  court  of  law  or  equity  in  this  State  *  * 
*  *  the  lot  of  ground  and  the  buildings  thereon  occupied 
as  a  residence  and  owned  by  the  debtor,  being  a  householder 
and  having  a  family,  to  the  value  of  $1000."  It  is  not  the 
mere  homestead  right  of  occupancy  which  is  exempted  from 
levy  and  forced  sale,  but  it  is  the  lot  of  ground  occupied  as  a 
residence. 

This  court  has  uniformly  held  that  a  judgment  is  not  a 
lien  upon  homestead  premises  ;  that  the  owner  may  sell  or 
mortgage  the  same  free  from  the  lien  of  the  judgment,  and 
that  no  liability  can  attach  to  the  land  in  the  hands  of  the 
purchaser,  for  the  previous  judgment  debt  of  his  grantor.  It 
has  been  held  that  the  property  is  neither  subject  to  a  lien,  a 
levy  or  a  forced  sale  under  judicial  process,  while  occupied  as 
a  homestead  ;  that  it  does  not  vary  the  result,  whether  the 
premises  are  worth  more  or  less  than  $1000;  that  if  not 
worth  more  than  that  sum.  the  sale  is  prohibited  by  the 
statute  ;  and  if  worth  more,  then,  none  of  the  requirements 
of  the  statute  having  been  observed  in  making  the  levy  and 
sale,  the  sale  is  unauthorized. 

The  sales  referred  to  being,  of  course,  such  as  are  made 
without  regard  to  the  provisions  of  the  act,  as  was  the  sale  in 
this  case,  property  thus  situated  is  held  not  to  be  liable  to 
levy  and  sale  on  execution,  and  such  sales  of  it  are  held  to  be 
inoperative  and  void,  and  that  the  purchaser  acquires  no  title 
thereunder.  These  principles  and  views  have  been  held,  to 
more  or  less  extent,  in  such  a  large  number  of  cases,  that  it 
would  be  too  tedious  to  review  them  in  detail,  and  we  will 
content  ourselves  with  a  general  reference  to  the  following, 
among  others,  of  them,  which  might  be  cited  :  Green  v. 
Marks,  25  111.   221  ;  Fishbach   v.  Lane,  36  id.  437  ;  Silsbe  v. 
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Lucas,  id.  462;  Blue  v.  Blue,  38  id.  9;  Bliss  v.  Clark,  39  id. 
590;  Wiggins  v.  Chance,  54  id.  177  ;  Hoskins  v.  Litchfield,  31 
id.  139;  Moore  v.  Titman,  33  id.  358;  PFm#  v.  Cropper,  35 
id.  256;  Conklin  v.  Foster,  57  id.  105.  In  some  of  the  cases, 
the  enjoining  of  the  making  of  judicial  sales  of  the  home- 
stead was  sustained  ;  and  in  others,  the  setting  aside  of  sales 
which  had  been  made  of  the  homestead  premises,  on  the  ap- 
plication of  the  homestead  occupant,  was  sustained  ;  all  which, 
would  be  irreconcilable  with  the  doctrine  that  the  judgment 
creditor  was  lawfully  entitled  to  levy  upon  and  sell  the  fee, 
subject  to  the  debtor's  homestead  right  of  occupancy,  and  that 
such  right  of  occupancy  was  all  that  was  exempt,  and  all  that 
the  debtor  had  a  right  to  claim.  We  find  in  the  cases  no 
recognition  of  the  idea,  that  there  may  be  a  forced  sale  under 
judicial  process,  of  the  fee  of  homestead  premises,  subject  to 
the  homestead  right  of  occupancy. 

Aside  from  the  wording  of  the  act.  that  there  shall  be 
exempt  from  levy  and  forced  sale  the  lot  of  ground  occupied 
as  a  residence,  a  justification  of  the  distinction  taken  between 
involuntary  and  voluntary  alienations,  may  be  found  in  the 
fact,  that  if  in  the  former  case  a  judgment  were  held  to  be  a 
lien  upon  homestead  premises,  and  they  liable  to  be  sold 
under  it,  the  homestead  occupant  might  thereby  be  deprived 
of  the  opportunity  of  changing  his  home  by  disposing  of  his 
homestead,  and  with  the  avails  acquiring  a  new  one. 

We  adhere  to  the  distinction  which  has  been  recognized, 
and  the  views  which  have  been  announced  in  our  previous 
decisions  ;  in  accordance  with  which  we  must  hold,  that  the 
execution  sale  in  the  present  case,  of  the  premises  occupied 
at  the  time  by  D.  C.  Norton  as  a  homestead,  was  inoperative 
and  void,  and  that  no  legal  title  thereunder  ever  became 
vested  in  the  appellee. 

There  is  evidence  that  the  premises  were  worth  more  than 
$1000;  and  it  is  urged  that  as  to  the  excess  over  that  sum, 
the  sale  was  valid.  It  has  repeatedly  been  held,  that,  in  the 
action  of  ejectment,  the  value  of  the  homestead  premises  is 
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wholly  immaterial ;  that  the  right  to  the  surplus  above  $1000 
can  not  be  enforced  by  ejectment,  until  the  homestead  has 
been  set  off,  as  the  court  in  that  action  can  not  determine  how 
far  the  homestead  right  will  extend.  Smith  v.  Miller,  31  111. 
158  ;  Pardee  v.  Lindley,  id.  174;  Thornton  v.  Boyden,  id.  200; 
Broicn  v.  Coon,  36  id.  243  ;  Richards  v.  Chace,  2  Gray,  383. 
In  Blue  v.  Blue,  supra,  it  was  held,  that  where  the  homestead 
premises  were  so  sold  in  disregard  of  the  provisions  of  the 
homestead  act,  the  purchaser  acquired  an  equitable  lien  upon 
the  surplus. 

As  to  whatever  surplus  there  may  be  in  the  present  instance 
over  $1000,  the  appellee  has  no  legal  title  thereto,  which  he 
can  assert  in  this  form  of  action. 

It  is  claimed  that  there  is  an  estoppel  here,  against  the 
defense  of  a  homestead  ;  that  it  exists  as  against  D.  C.  Nor- 
ton, and  that  he  is  the  real  defendant  instead  of  Maria  L. 
Norton,  who  is  only  a  nominal   defendant. 

The  ground  of  the  estoppel  claimed  is,  an  alleged  fraud  by 
D.  C.  Norton,  in  taking  the  deed  from  Singer  to  himself,  in- 
stead of  to  McDonald,  under  the  following  circumstances:  On 
the  8th  of  April,  1857,  Norton  assigned  the  Singer  contract 
to  McDonald,  as  collateral  security  for  a  debt  owino-  bv  Nor- 
ton  to  McDonald.  At  the  expiration  of  the  three  years 
named  in  the  contract,  Norton  completed  his  final  payment, 
and  took  the  deed  from  Singer  to  himself  June  25,  1857, 
without  the  knowledge  or  consent  of  McDonald.  All  that 
McDonald  really  had  was  an  equitable  mortgage.  At  the 
time  of  the  assignment  of  the  contract  to  McDonald,  Norton 
had  a  homestead  in  the  premises;  neither  he  nor  his  wife 
waived  that  homestead  right ;  and  McDonald  having  taken 
subject  to  the  homestead  right  in  the  first  place,  no  reason  is 
perceived  why  there  should  be  an  estoppel  against  setting  up 
the  existence  of  such  homestead  at  that  time  against  him. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded.  . 

Judgment  reversed. 
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Alice  Vak  Namee 

V. 

Timothy  M.  Bradley  et  al. 

1.  Pleading — effect  of  pleas  of  non  cepit  and  non  detinet  in  replevin.  In 
replevin,  the  pleas  of  non  cepit  and  non  detinet  concede  the  right  of  prop- 
erty  to  be  in  the  plaintiff,  and  only  put  in  issue  its  caption  and  detention. 

2.  Same— plea  of  property  in  another  in  replevin.  The  plea  of  properly 
in  a  third  person  in  an  action  of  replevin  only  puts  in  issue  the  plaintiff's 
right  to  the  property,  the  allegation  of  property  in  another  being  merely 
inducement  to  the  traverse  of  the  plaintiff's  right. 

3.  Replevin — interest  in  property  necessary  to  maintain.  As  against  a 
wrong-doer,  prior  possession  alone  is  sufficient  to  enable  the  plaintiff  to 
maintain  replevin.  If  the  right  of  the  plaintiff  is  better  than  that  of  the 
defendant,  whatever  it  may  be  with  regard  to  the  rest  of  the  world,  posses- 
sion is  sufficient  evidence  of  right  against  every  one  who  is  neither  the 
true  owner  nor  rightfully  possessed. 

4.  Same— property  in  another  to  defeat  auction.  The  property  in  the  de- 
fendant, or  a  third  person,  sufficient  to  sustain  a  defense  under  such  pleas, 
must  be  such  as  goes  to  destroy  the  interest  of  the  plaintiff,  which,  if  ex- 
isting, would  sustain  the  action,  or,  in  other  words,  such  as  would  defeat 
an  action  of  trespass,  if  brought  in  place  of  this  action  in  case  of  a  wrong- 
ful taking,  or  trover,  if  brought  for  a  wrongful  detention. 

5.  If  the  plaintiff  is  in  the  rightful  possession  of  property  against  all 
the  world,  including  the  real  owner,  he  will  be  entitled  to  recover,  not- 
withstanding a  plea  of  property  in  the  true  owner,  as  against  a  mere 
wrong-doer  who  fails  to  connect  himself  with  such  true  owner. 

6.  Where  a  married  woman  was  in  the  possession  of  property  through 
her  agent,  and  the  proof  showed  that  she  claimed  the  same,  and  tended 
also  to  show  that  she  purchased  it  with  her  separate  means,  and  the  same 
was  seized  by  the  sheriff  as  the  property  of  her  husband  under  an  execu- 
tion against  him,  and  there  was  no  plea  filed  justifying  under  the  writ,  the' 
only  pleas  filed  being  non  cepit,  non  detinet,  and  property  in  the  husband: 
Held,  that  the  plaintiff  was  entitled  to  recover,  and  that  the  defendant, 
under  the  pleadings,  was  not  in  a  position  to  question  the  bona  fide  char-, 
acter  of  the  plaintiff's  possession  and  ownership  in  respect  to  creditors  of 
the  husband. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 
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This  was  an  action  of  replevin,  brought  by  Alice  Van  Na- 
mee against  Timothy  M.  Bradley  and  Michael  B.  McDonough, 
for  certain  personal  property.  The  substance  of  the  material 
facts  appear  in  the  opinion  of  the  court.  On  the  trial  a  ver- 
dict was  had  for  the  defendants,  upon  which  the  court  ren- 
dered judgment,  and  the  plaintiff  appealed. 

Mr.  A.  D.  Kich,  and  Mr.  S.  M.  Millard,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

There  is  no  attempt  to  justify  the  taking  of  the  property 
by  the  defendants  in  this  case.  The  pleas  of  non  cepit  and 
7ion  detinet  concede  the  right  of  property  to  be  in  the  plaintiff, 
and  only  put  in  issue  its  caption  and  detention.  Johnson  v. 
Howe,  2  Gilm.  342;  Vose  et  al.  v.  Hart,  12  111.  378;  Warner 
v.  Matthews,  18  id.  86;  Bourk  v.  Riggs,  38  id.  320;  Chandler 
v.  Lincoln,  52  id.  74. 

The  plea  of  property  in  D.  A.  Van  Namee,  Jr.,  the  husband 
of  the  plaintiff',  only  put  in  issue  her  right  to  the  property — 
the  allegation  of  property  in  the  husband  being  merely  induce- 
ment to  the  traverse  of  the  wife's  right.  Anderson  v.  Talcott, 
1  Gilm.  371;   Chandler  v.  Lincoln,  supra. 

Notwithstanding  it  is  said,  where  the  defendant  in  replevin 
pleads  property  in  a  stranger,  it  is  not  necessary,  to  entitle 
him  to  recover,  that  he  should  connect  himself  with  the  title, 
(Anderson  v.  Talcott,  supra;  Rogers  v.  Arnold,  12  Wend.  37;  Ham- 
mond v.  Mead,  1  Hill,  204.)  it  does  not  follow  that  the  defend- 
ant is  entitled  to  recover  merely  because  the  stranger  may 
have  the  actual  title  to  the  property.  "The  property,  whether 
in  the  defendant  or  a  third  person,  sufficient  to  sustain  a 
defen.se,  must  be  such  as  goes  to  destroy  the  interest  of  the 
plaintiff,  which,  if  existing,  would  sustain  the  action  ;  or,  in 
other  words,  such  as  would  defeat  an  action  of  trespass,  if 
brought  in  place  of  this,  in  case  of  a  wrongful  taking,  or  trover, 
if  brought  for  a  wrongful  detention."  Rogers  v.  Arnold,  sup?*a. 
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As  against  a  wrong-doer,  prior  possession,  alone,  is  sufficient 
to  enable  the  plaintiff  to  maintain  the  action.  If  the  right 
of  the  plaintiff  is  better  than  that  of  the  defendants,  what- 
ever it  may  be  with  regard  to  the  rest  of  the  world,  possession 
is  sufficient  evidence  of  right  against  every  one  who  is  neither 
the  true  owner  nor  rightfully  possessed.  1  Smith's  Leading 
Cases,  and  authorities  there  cited.  Vol.  1,  p.  648  (7  Am.  Ed.). 
This  we  understand  also  to  be  the  view  of  the  law  expressed 
by  the  Supreme  Court  of  New  York  in  Rogers  v.  Arnold, 
supra.  Mr.  Justice  Nelson,  in  delivering  the  opinion  of  the 
court  in  that  case,  after  reviewing  authorities,  said:  " These 
cases  expressly  decide  that,  in  the  action  of  trespass,  as  the 
possession  of  a  chattel  is  prima  facie  evidence  of  right,  a  mere 
stranger  could  not  deprive  the  party  of  that  possession  with- 
out showing  some  authority  or  right  derived  from  the  true 
owner  to  justify  the  taking.  This  sound  and  uncontrovertible 
principle  has  also  been  extended  to  the  action  of  trover,  and, 
we  think,  is  applicable  to  this  action,  and  explains  and  con- 
firms the  position  before  taken,  that,  in  a  plea  of  property, 
the  defendant  must  not  only  show  title  in  himself  or  others, 
but  he  must  also  traverse  or  deny  the  right  of  the  plaintiff, 
and  that  this  is  the  material  issue." 

In  a  subsequent  case,  before  the  Court  of  Appeals  of  New 
York,  Johnson  v.  Carnley,  10  N.  Y.  570,  an  action,  under  their 
code  of  procedure,  in  the  nature  of  replevin,  was  brought  to 
recover  certain  property  levied  upon  by  the  sheriff.  The 
answer  denied  that  the  property  was  wrongfully  detained ; 
alleged  that  the  plaintiff  was  not  the  owner,  or  entitled  to  the 
possession  of  the  property;  and  justified  its  taking  by  virtue 
of  an  execution  against  Burbridge  and  Morgan.  There  was 
some  evidence  tending  to  show  that  the  property  belonged  to 
Van  Antwerp  &  Co.  The  opinion  of  the  court  was  delivered 
by  Mr.  Justice  Taggart,  who,  after  reviewing  the  previous 
decisions  in  that  State  bearing  upon  the  questions  before  the 
court,  said:  "The  plaintiff  in  this  case  proved  a  title  in  her- 
self sufficient   to    authorize    her    to    recover.     She  had    the 
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possession,  and  the  rightful  possession  of  the  horse,  against  all 
the  world,  including  Van  Antwerp  &  Co.  She  had  the  abso- 
lute right  against  everybody  except  Van  Antwerp  &  Co.  It 
would  be  unjust  to  allow  the  defendant,  who  has  no  privity 
of  interest  with  the  owners,  (even  admitting  Van  Antwerp  & 
Co.  to  be  the  absolute  owners.)  to  defeat  her  recovery  and 
realize  the  value  of  property  which  he  has  no  possible  claim 
upon,  by  a  mere  technicality,  such  as  is  claimed  in  this 
case.  As  against  the  defendant,  the  plaintiff  has  proved  title 
in  herself,  and  is  entitled  to  recover.  The  rule  that  a  plea  of 
property  in  a  stranger  is  a  good  plea  in  replevin,  without  con- 
necting the  defendant  therewith,  is  a  rule  of  pleading,  and  is 
not  infringed  upon  in  this  case/' 

In  Wheeler  v.  McCorrister,  24  111.  40,  replevin  was  brought 
for  certain  property,  to  which  the  defendant  pleaded,  1st,  non 
cepit;  2d,  non  detinet;  3d,  property  in  defendant;  and  4th, 
property  in  Patrick  M.  Kilduff.  The  court  said  :  "  In  this 
case,  the  defendant  below  did  not,  in  his  plea,  justify  the 
taking  of  this  property  under  an  execution,  or  other  pro- 
cess, against  Kilduff,  or  any  one  else.  We  have  a  right, 
then,  to  suppose  he  did  not  so  take  it,  and  all  evidence  of  an 
execution  was  properly  rejected.  It  follows,  then,  if  there 
was  no  execution,  the  defendant  showed  no  right  to  disturb 
the  plaintiff  in  his  peaceable  possession  of  the  property.  Sup- 
pose it  was  KildufFs  property,  if  the  defendant  had  no  right 
to  seize  it,  the  plaintiff  had  the  right  to  keep  the  possession 
of  it  until  ousted  by  the  true  owner." 

In  the  present  case,  the  evidence  shows  that  the  property 
was  in  the  possession  and  under  the  separate  control  of  the 
plaintiff,  by  her  agent,  when  it  was  seized  by  the  defendants, 
and  it  tends  also  to  show  that  the  property  was  her  own  sepa- 
rate property,  purchased  by  money  which  she  obtained  from 
her  father's  estate.  This,  under  the  rule  laid  down  by  the 
authorities  referred  to,  was  clearly  sufficient  to  authorize  her 
to  recover  as  against  mere  wrong-doers.  The  defendants  did 
not,  by  their  pleas,  set   up  any  right  to  the  property  of  her 
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husband.  They  set  up  no  right  whatever  to  intermeddle  with 
the  property,  and  are,  therefore,  to  be  regarded  as  mere  tres- 
passers. 

If  the  defendants  had  pleaded  that  they  were  creditors  of 
D.  A.  VanNamee,  Jr..  and  as  such  had  seized  the  property  in 
controversy  on  execution  or  attachment  against  his  goods  and 
chattels,  it  would  have  been  competent  for  them  to  have  intro- 
duced evidence  of  this  fact,  and  also  evidence  questioning  the 
bona  fide  character  of  the  plaintiff's  possession  and  own- 
ership. But  it  would  seem  to  be  too  clear  a  proposition  to 
require  argument,  that  the  wife's  separate  ownership  and  pos- 
session of  property,  when  proved,  as  it  is  here,  by  her  own 
and  her  husband's  oaths,  to  be  bona  fide,  is  conclusive  against 
all  the  world,  except  the  creditors  of  the  husband,  or  those 
claiming  under  him,  who  may  be  defrauded  thereby. 

Inasmuch  as  the  judgment  and  rulings  of  the  court  below 
were  not  in  harmony  with  the  foregoing  opinion,  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Michael  Lavin 

V. 

The  People  of  the  State  of  Illinois. 

Jury — question  to  elicit  whether  juror  has  a  bias,  etc.  On  the  trial  of 
one  indicted  for  selling  intoxicating  liquor  to  a  person  in  the  habit  of 
getting  drunk,  the  court  sustained  an  objection  to  the  following  questions, 
asked  the  jurors  by  the  defendant:  1.  "Are  you  a  member  of  a  temperance 
society?"  2.  "Are  you  connected  with  any  society  or  league  organized 
for  the  purpose  of  prosecuting  a  certain  class  of  people  under  what  is 
called  the  new  temperance  law  of  the  State,  or  have  you  ever  contributed 
any  funds  for  such  a  purpose?":  Held,  that,  the  court  erred  in  refusing 
the  questions,  as  they  were  clearly  proper  to  enable  the  defendant  to  exer- 
cise his  right  of  peremptory  challenge. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Henry  Booth,  Judge,  presiding. 

Mr.  William  Vocke,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

At  the  Octoberterm  of  the  Criminal  Court  of  Cook  county, 
an  indictment  was  found  by  the  grand  jury,  against  Michael 
Lavin,  for  selling  intoxicating  liquors  to  a  certain  person 
who  was  in  the  habit  of  getting  intoxicated. 

At  the  January  term,  1873,  of  the  court,  a  trial  was  had 
before  a  jury,  and  the  defendant  found  guilty. 

In  selecting  a  jury  to  try  the  cause  in  the  Criminal  Court, 
the  defendant  propounded  to  each  juror  called,  the  following 
questions: 

First.     Are  you  a  member  of  a  temperance  society. 

Second.  Are  you  connected  with  any  society  or  league 
organized  for  the  purpose  of  prosecuting  a  certain  class  of 
people,  under  what  is  called  the  new  temperance  law  of  the 
State;  or  have  you  ever  contributed  any  funds  for  such  a  pur- 
pose ? 

The  people,  by  the  State's  Attorney,  objected  to  the  jurors 
answering  the  questions,  and  the  court  sustained  the  objec- 
tion, and  would  not  permit  the  jurors  to  answer,  and  to  this 
ruling  of  the  court  defendant  excepted. 

It  is  the  policy  of  our  laws  to  afford  each  and  every  person 
who  may  have  a  cause  for  trial  in  our  courts,  a  fair  and 
impartial  trial.  This  can  only  be  done  by  having  the  mind 
of  each  juror  who  sits  to  pass  judgment  upon  the  life,  liberty 
or  rights  of  a  suitor  entirely  free  from  bias  or  prejudice.  In 
order  to  determine  whether  the  person  who  may  be  called  as 
a  juror  possesses  the  necessary  qualifications,  whether  he  has 
prejudged  the  case,  whether  his  mind  is  free  from  prejudice 
or  bias,  the  suitor  has   the  right  to  ask   him  questions,   the 
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answer  to  which  may  tend  to  show  he  may  be  challenged  for 
cause,  or  disclose  a  state  of  facts  from  which  the  suitor  may 
see  proper  to  reject  such  juror  peremptorily. 

In  case  of  The  Commonwealth  v.  Egan  et  al.  4  Gray.  18, 
which  was  an  indictment  for  being  common  sellers  of  spirit- 
lions  liquors,  Egan,  before  his  cause  was  opened  to  the  July, 
inquired  if  any  member  of  the  panel  belonged  to  the  Carson 
League,  and  one  answered  that  he  was  a  member  of  said 
league;  that,  as  he  understood  it,  the  object  of  the  society 
was  to  prosecute  persons  for  violation  of  the  liquor  law,  so 
called;  that  assessments  were  made  upon  members  for  the 
purpose  of  carrying  out  the  objects  of  the  society;  that  they 
had  paid  one  assessment,  and  expected  to  pay  more;  that 
there  was  nothing  in  the  existence  of  this  membership  to 
prevent  his  giving  a  fair  and  impartial  verdict  according  to 
the  evidence.  The  defendant  objected  to  the  juryman,  but 
the  court  overruled  the  objection,  and  allowed  him  to  remain 
on  the  panel.     The  appellate  court,  in  deciding  the  case,  said  : 

"We  deem  it  to  be  our  duty  to  say,  that,  in  our  judgment, 
the  members  of  any  association  of  men  combining  for  the  pur- 
pose of  enforcing  or  withstanding  the  execution  of  a  particu- 
lar law,  and  binding  themselves  to  contribute  money  for  such 
purpose,  can  not  be  held  to  be  indifferent,  and  therefore  ought 
not  to  be  permitted  to  sit  as  jurors  in  the  trial  of  the  cause  in 
which  the  question  is,  whether  the  defendant  shall  be  found 
guilty  of  violating  that  law." 

In  case  of  The  People  v.  Reges  et  al.  5  Cal.  347,  the  Supreme 
Court  of  California,  on  a  case  analogous,  held  substantially 
as  did  the  court  in  Massachusetts. 

We  are  not,  however,  in  this  case,  called  upon  to  decide 
whether  an  affirmative  answer  to  the  questions  propounded  to 
the  jurors  would  have  been  ground  of  challenge  for  cause. 
The  questions  were  asked  with  a  view  to  call  out  facts  upon 
which  to  base  a  peremptory  challenge,  and  for  this  purpose 
they  were  proper,  and  should  have  been  answered. 
20— 69th  III. 
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That  the  refusal  of  the  court  to  permit  the  questions  asked 
to  be  answered,  was  error,  for  which  the  judgment  should  be 
reversed,  there  can  be  no  doubt.  Brooks  v.  Bruyn,  35  111. 
395;  Bissell  v.  Ryan,  23  111.  566. 

It  can  not  be  said  the  cause  was  tried  by  a  jury,  such  as  is 
contemplated  by  law. 

The  other  questions  raised  in  the  case  are  settled  by  the 
case  of  McCuteheon  v.  The  People,  postfiOl. 

For  the  error  indicated  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Seymour  F.  Norton 

V. 

Andrew  W.  Allen. 

Confession  of  judgment — practice  as  to  letting  in  defense.  In  the  ex- 
ercise  of  equitable  jurisdiction  by  courts  of  law  over  confessions  of  judg- 
ment by  warrant  of  attorney,  the  court  may  set  aside  such  judgments,  in 
whole  or  in  part,  to  let  in  a  defense  to  the  merits.  But  the  rights  of  the 
parties  can  be  as  fully  protected  by  staying  all  proceedings  and  letting 
the  judgment  stand  as  a  security  until  the  merits  of  the  defense  are  heard 
and  determined.  If  the  defense  is  successful,  the  judgment  will  then  be 
set  aside,  otherwise  continue  in  force.  , 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Lambert  Tree,  Judge,  presiding. 

This  was  an  application  by  the  appellant,  to  have  a  judg- 
ment by  confession,  in  favor  of  the  appellee,  set  aside,  and  let 
in  a  defense  to  the  merits. 

Mr.  M.  Blanchard,  for  the  appellant. 

Mr.  J.  H.  Bissell,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

There  is  nothing  in  this  case  to  warrant  the  interference  of 
this  court  in  behalf  of  appellant. 

The  usual  warrant  of  attorney  to  confess  judgment,  with 
attorney's  fee  of  thirty  dollars  in  addition,  was  attached  to 
the  note.  In  the  exercise  of  a  sprt  of  equitable  jurisdiction 
over  confessions  of  judgment  by  warrant  of  attorney,  courts 
often  set  aside  such  judgments,  in  whole  or  in  part,  in  order 
to  let  in  a  defense  to  the  merits.  But  the  court  can  fully  pro- 
tect the  rights  of  the  parties  as  well  by  staying  all  proceed- 
ings on  the  judgment,  and  permitting  it  to  stand  as  security 
until  the  merits  of  the  case  are  heard  and  determined.  In 
this  way,  whatever  lien  the  plaintiff  may  have  is  preserved, 
and  the  defendant  protected  from  an  execution.  If  the  de- 
fense is  successful,  the  judgment  falls,  otherwise  it  will  be 
enforced.  Lyon  v.  Boilvin,  2  Gilm.  629;  Lake  v.  Cook,  15 
111.  353. 

In  this  case  the  judgment  was  not  set  aside,  but  appellant 
was  permitted  to  make  his  defense,  and  after  a  full  investiga- 
tion by  the  court,  sitting  as  a  jury,  the  amount  due  was 
established,  and,  as  we  think,  in  conformity  with  the  proof. 

The  warrant  of  attorney  authorized  a  charge  of  thirty  dol- 
lars for  attorney's  fee,  but  the  court  allowed  fifteen  dollars 
only,  and  also  deducted  the  interest  claimed  by  appellant  to 
be  usurious. 

We  can  not  see  but  that  full  justice  has  been  done  in  the 
case,  and,  believing  so,  affirm  the  judgment. 

Judgment  affirmed. 
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Okyille  D.  Smith 

v. 

Edward  H.  Smith  et  al. 

1.  Guardian  ad  litem — against  whom  charges  of  must  be  taxed  as  costs. 
Where  a  court  allows  a  guardian  ad  litem  a  reason  able  sum  for  his  charges 
and  expenditures  in  defending  for  an  infant  defendant  in  a  suit  in  equity, 
and  taxes  the  same  as  costs,  it  must  be  taxed  against  the  person  at  whose 
instance  the  appointment  of  the  guardian  was  made. 

2.  Where  a  bill  in  chancery,  or  a  petition,  prays  for  the  appointment 
of  a  guardian  ad  litem  for  an  infant  defendant,  and  one  is  appointed,  in 
the  absence  of  any  thing  appearing  in  the  record  that  it  was  made  on  the 
motion  of  some  other  person,  it  will  be  presumed  that  the  appointment 
was  made  on  the  motion  of  the  complainant  or  petitioner,  and  in  such  a 
case  the  court  will  have  no  power  to  tax  the  charges  of  the  guardian  ad 
litem  against  the  infant  defendant. 

3.  Same — amendment  of  1872  does  not  affect  prior  rights.  The  repealing 
clause  of  the  Chancery  Code  of  1872  provides  that  that  act  shall  not  be 
construed  to  affect  any  rights  that  may  have  accrued,  etc.,  when  the  same 
took  effect.  Therefore,  if  the  sixth  section  of  that  act  changed  the  prior 
rule,  and  made  the  charges  of  a  guardian  ad  litem  chargeable  as  costs 
against  the  infant  defendant,  it  can  have  no  application  on  rights  accrued 
and  for  services  performed  before  such  act  took  effect. 

4.  Same — taxing  of  cha.rges  must  be  in  original  suit.  The  taxing  of 
charges  in  favor  of  a  guardian  ad  h'teraniustbe  in  the  original  suit,  and 
while  it  is  still  pending,  and  can  not  be  made  after  the  case  has  been 
disposed  of  and  gone  from  the  docket.  A  petition  for  such  taxation  while 
the  cause  is  pending,  will  be  regarded  but  a  continuation  of  the  original 
cause. 

5.  Same — remedy  in  the  county  court.  Where  a  guardian  ad  litem, 
appointed  to  defend  for  an  infant  defendant,  properly  defends  and  pre- 
serves the  rights  of  his  ward,  and  in  so  doing  incurs  expense  in  the  employ- 
ment of  counsel  or  otherwise,  he  will  have  the  right  to  have  all  his 
reasonable  charges  reimbursed,  and  for  that  purpose  may  have  a  guardian 
appointed  by  the  county  court,  and  recover  the  same  in  the  usual  mode 
against  such  guardian,  and  collect  it  out  of  the  minor's  estate. 

6.  Same— pracfo'ce  recommended  as  to  counsel  fees  in  defending.  Where 
a  guardian  ad  litem  is  appointed  for  an  infant  defendant,  and  believes  his 
ward  has  rights,  the  better  practice  is,  for  him  to  apply  to  the  court  for 
leave  to  employ  counsel,  and  the  court  should,  on  granting  leave,  fix  the 
amount  necessary  to  expend  in  the  defense,  and  this  sum,  on  a  showing 
of  its  insufficiency,  may  be  increased  by  the  court. 
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7.  Same — reasonableness  of  charges.  Where  the  property  involved 
in  litigation  belonging  to  an  infant  defendant  was  of  the  value  of  about 
$40,000,  and  the  suit  was  not  a  complicated  one,  presenting  but  few 
questions  of  fact  or  law,  and  one  not  requiring  any  considerable  degree 
of  skill  or  large  amount  of  labor,  it  was  Jield,  that  an  allowance  recom- 
mended by  the  master  in  chancery  of  $109.02  to  the  guardian,  for 
expenses  incurred,  and  $3500  for  attorney's  fee,  was,  as  to  the  latter  item, 
too  large,  and  that  under  the  circumstances  $1000  would  be  a  liberal,  if 
not  a  large,  attorney's  fee. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  originally  a  suit  brought  by  Orville  D.  Smith, 
against  Edward  H.  Smith,  Sarah  D.  Broad  and  Sarah  C. 
Broad,  for  the  partition  of  land.  The  questions  involved  in 
this  appeal  grow  out  of  the  presentation  of  a  petition  in  the 
original  cause  by  A.  H.  Powers,  guardian  ad  litem  for  Sarah 
D.  Broad,  to  have  his  costs  and  charges  taxed  as  costs  in  the 
case,  and  the  refusal  of  the  court  below  to  allow  the  same. 
He  claimed  to  be  allowed  for  the  following  items: 

Money  paid  for  taking  depositions $10  00 

"     "     printing  argument 21  00 

"     "    costs  and  opinion  of  Supreme 

Court 36  02 

"     "    copy  of  record,  etc 42  00 

$109  02 
Counsel  and  solicitors'  fees  to  be  fixed  by  the  court.  The 
matter  was  referred  to  the  master,  who  reported  and  recom- 
mended the  allowance  of  $3609.02.  Exceptions  were  taken 
to  the  report,  that  the  sum  allowed  as  solicitors' fee  was  exces- 
sive, and  that  the  sums  allowed  ought  not  to  be  charged  on 
the  minor's  estate.  The  court  dismissed  the  petition,  from 
which  order  the  guardian  ad  litem  appealed. 

Messrs.  Page  &  Plum,  for  the  appellant. 

Messrs.  Howe  &  Russell,  for  the  appellee,  Sarah  D. 
Broad. 
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Opinion  of  the  Court, 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  in  1869,  Orville  D.  Smith  filed  a  petition 
for  partition  of  certain  lands,  making  his  brother,  E.  H. 
Smith,  and  his  half-sister,  Sarah  D.  Broad,  and  his  mother, 
Sarah  C.  Broad,  defendants.  He  claimed  one-third  of  the 
premises  in  fee,  and  that  his  brother  and  half-sister  each 
owned  one-third,  all  subject  to  the  life  estate  of  his  mother. 
Sarah  D.  was,  at  the  time,  a  minor  without  a  guardian,  but 
the  court  appointed  A.  H.  Powers  her  guardian  ad  litem. 
But  it  fails  to  appear  on  whose  motion. 

The  guardian  ad  litem  employed  counsel,  who  filed  an 
answer  and  a  cross-bill,  tried  the  cause,  and  it  was  brought 
to  this  court,  and  is  reported  in  55  111.  204.  The  decree  was 
reversed  and  the  cause  remanded,  and  in  accordance  with  the 
decision  of  this  court,  the  entire  tract  of  land  was  decreed  to 
Sarah  D.  Broad,  the  minor  defendant. 

On  the  final  disposition  of  the  case,  the  guardian  ad  litem 
filed  his  account  for  the  expenses  he  had  incurred,  amounting 
to  $109.02,  and  for  the  allowance  of  a  reasonable  attorney's 
fee.  A  reference  to  a  master  was  had,  who  reported  an  allow- 
ance of  $3609.02,  being,  as  we  infer,  $3500  for  counsel  fees. 
But  the  court,  holding  that  there  was  no  power  to  make  the 
allowance  thereof  as  costs  in  the  case,  dismissed  the  petition. 
Thereupon  the  cause  is  brought  to  this  court,  by  Powers,  on 
appeal. 

It  is  contended,  that  under  the  provisions  of  the  47th  sec- 
tion of  the  Chancery  Code,  it  was  the  duty  of  the  chancellor  to 
make  the  allowance,  and  tax  the  sum  against  the  estate  of 
the  infant.  That  section  provides  that  the  court  may  appoint 
a  guardian  ad  litem  for  any  infant  or  insane  defendant  to  any 
suit  in  equity,  whether  they  have  been  served  with  process  or 
not,  and  may  compel  such  guardian  to  act,  but  provides  that 
he  shall  not  be  liable  for  costs,  "and  he  shall,  moreover,  be 
allowed  a  reasonable  sum  for  his  charges  as  such  guardian, 
to  be  paid  by  the  party  at  whose  motion   he  was  appointed, 


1873.]  Smith  v.  Smith  et  al.  311 

Opinion  of  the  Court. 

to  be  taxed  in  the  bill  of  costs."  In  the  petition  filed  by 
Orville  D.  Smith,  there  was  a  prayer  for  the  appointment  of  a 
guardian  ad  litem  for  Sarah  D.  Broad.  There  is  nothing 
farther  to  show  whether  any  other  motion  was  made  for  the 
appointment.  In  the  absence  of  any  thing  appearing  in  the 
record  that  the  appointment  was  made  on  the  motion  of  some 
other  person,  the  reasonable,  and  in  fact  the  only,  inference 
would  be,  that  he  was  appointed  under  the  prayer  of  the  peti- 
tion. And  it  must  be  treated  as  made  on  the  motion  of  the 
petitioner. 

It,  then,  follows  that  the  appointment  was  not  made  on  the 
motion  of  Sarah  D.  Broad,  the  infant.  And  it  is  manifest 
that,  under  this  statute,  the  court  had  no  power  to  tax  the 
charges  against  her  as  costs.  The  statute  is  too  plain  to 
require  or  even  allow  of  construction.  The  language  is  unam- 
biguous and  free  from  all  doubt  that,  if  the  charges  of  the 
guardian  ad  litem  are  to  be  taxed  as  costs,  it  must  be  against 
Orville  D.  Smith,  who  prayed  for  his  appointment.  No 
other  power  is  conferred  by  that  section. 

It  is,  however,  urged  that  if  the  charges  can  not  be  taxed 
under  that  section,  they  may  be  under  the  6th  section  of 
the  Chancery  Code,  of  1872,  which  amended  the  47th  section 
of  the  act  of  1845.  It  provides  that  the  guardian  ad  litem 
"shall  moreover  be  allowed  a  reasonable  sum  for  his  charges 
as  such  guardian,  to  be  fixed  by  the  court,  and  taxed  in  the 
bill  of  costs."  But  if  it  were  conceded  that,  under  this  amend- 
ment, the  charges  could  be  taxed  as  contended,  still  that  sec- 
tion can  not  apply  to  this  case,  as  the  repealing  clause  of  that 
statute  provides  that  the  act  shall  not  be  construed  to  affect 
any  rights  that  may  have  accrued,  or  any  suits  that  might  be 
pending  when  the  act  took  effect. 

Now,  this  suit  was  pending  when  this  law  became  operative, 
and  the  act  declares  that  it  should  not  affect  any  such  suit. 
It  is,  however,  said  that  no  rights  had  accrued,  to  these  charges 
when  the  law  went  into  effect.  The  services  had  all  been 
rendered,  and  the  guardian's  rights  were  then  as  complete  as 
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they  now  are.  Nor  can  the  law  of  1872  affect  those  rights. 
If  he  then  had  no  right  to  have  them  taxed  against  the  minor, 
he  has  none  since  its  passage,  as  it  declares  that  such  rights 
shall  not  be  affected  by  its  adoption. 

If  it  be  contended  that  this  suit  has  been  brought  since  the 
act  of  1872  went  into  effect,  the  reply  is,  that  the  petition  is 
filed  in  the  original  case,  and  is  but  a  continuation  of  it.  Nor 
could  the  charges,  in  any  event,  be  taxed,  unless  it  was  in 
the  original  suit,  and  whilst  that  was  still  pending.  Such 
taxation  could  not  be  made  after  the  case  had  been  disposed 
of  and  gone  from  the  docket.  To  proceed  under  the  act  of 
1872,  would  be  to  affect  the  suit  which  was  pending  when  the 
law  became  operative.  So  that  in  no  event  can  the  charges 
be  taxed  as  costs  in  the  case  under  the  statute. 

It  appears  that  the  guardian  ad  litem  in  this  case  did  his 
duty  properly  in  defending  and  preserving  the  rights  of  his 
ward,  and  for  his  reasonable  charges  therefor,  he  has  the 
undoubted  right  to  have  them  reimbursed.  And  forthe  pur- 
pose, he  may,  no  doubt,  have  a  guardian  appointed  by  the 
county  court,  and  recover  his  claim  in  the  usual  mode  against 
such  guardian,  and  collect  it  out  of  the  minor's  estate.  His 
claim  has  become  a  debt  against  the  minor,  and  should  be 
allowed  and  paid,  like  any  other  that  may  have  been  legiti- 
mately incurred.  The  guardian  ad  litem  was  appointed  under 
the  law  which  contemplates  a  repayment  of  moneys  properly 
expended,  or  liabilities  legitimately  incurred. 

Inasmuch  as  objections  have  been  urged  against  the  sum 
allowed  by  the  master,  and  as  the  question  will,  necessarily, 
arise  again  for  adjustment,  we  will  consider  the  question,  as 
it  is  presented  by  this  record.  The  case,  as  it  appears  from 
the  record,  seems  to  have  been  one  presenting  but  few  ques- 
tions of  fact  or  law,  and  they  not  complicated.  Nor  can  we 
see  that  any  large  amount  of  labor,  or  any  considerable  degree 
of  skill,  was  required.  The  questions  of  law  were  simple,  and 
the  facts  not  involved.  No  great  amount  of  research  was 
required,   and    had    but   a   small    amount   been  involved,   a 
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hundred  dollars  would  no  doubt  have  been  considered  a  fair 
compensation  for  the  services  rendered,  but  custom  seems  to 
allow  a  fee  somewhat  in  proportion  to  the  amount  in  contro- 
versy. But  why  it  should,  is  not  obvious,  where  it  requires 
no  larger  amount  of  labor  or  skill.  In  most  cases  where  a 
large  and  valuable  property  is  in  litigation,  the  contest  is 
more  vigorous  and  the  facts  are  more  voluminous  and  com- 
plicated, and  when  that  is  the  case,  the  compensation  should 
be  larger  and  in  proportion  to  the  labor  and  skill  required. 

Again,  when  large  amounts  are  in  dispute,  there  is,  of 
course,  more  responsibility  incurred,  and  for  that  something 
should,  no  doubt,  be  allowed.  Two  attorneys  testify  that 
$1000  would  be  a  reasonable  fee  for  the  attorney,  and  we 
think  that  such  a  sum  would  be  liberal,  if  not  large.  As  we 
understand  the  evidence,  the  entire  property,  one-third  of 
which  wTas  conveyed  to  the  minor,  and  two-thirds  to  the 
children  of  her  step-mother,  was  estimated  to  be  worth  about 
$60,000.  Then,  if  we  are  right  in  this,  but  $40,000  was 
involved  in  the  litigation,  as  no  claim  was  made  to  the  third 
that  Sarah  D.  Broad  owned.  One  witness,  it  is  true,  testified 
that  the  legal  services  were  reasonably  worth  $10,000,  which 
at  $40,000,  would  be  one-fourth  of  the  value  of  the  property, 
or  if  worth  $60,000,  then  it  would  be  one-sixth.  The  amount 
fixed  by  this  witness  is  unreasonable,  and  to  allow  it  would 
be  flagrantly  oppressive.  If  the  property  recovered  was  worth 
$40,000,  then  the  amount  reported  by  the  master  was  almost 
nine  per  cent  of  its  value.  If  the  larger  sum,  then  it  was 
almost  six  per  cent. 

Courts  have  no  power  to  be  prodigal  with  the  means  of 
their  wards,  and  whilst  they  should  make  just  allowances, 
they  are  bound  to  see  that  their  funds  are  protected.  In  this 
case,  it  was,  so  far  as  the  record  shows,  the  guardian  ad  litem 
that  was  asking  the  allowance,  and  not  the  attorney,  and  so 
far  as  disclosed,  there  was  no  one  defending  for  the  minor 
before  the  master.  It  is  obvious  that  the  guardian  ad  litem 
did  not,  as  his  claim  was  antagonistic  to  that  of  his  ward. 
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In  such  cases,  the  better  practice  would  seem  to  be,  where 
the  guardian  ad  litem  is  appointed  and  he  believes  that  his 
ward  has  rights,  for  him  to  apply  to  the  court  for  leave  to 
employ  counsel,  and  the  court  should,  in  granting  leave,  fix 
the  amount  that  might,  if  required,  be  expended  for  the  pur- 
pose of  the  defense,  which,  if  it,  from  protracted  litigation  or 
otherwise,  should  prove  insufficient,  the  court,  on  being  satis- 
fied of  the  fact,  might  increase  the  sum.  In  this  manner  the 
interest  of  the  minor  would  be  under  the  immediate  control 
of  the  chancellor,  who  is  the  guardian  of  all  wards  of  court. 
Courts  of  chancery  are  required  to  protect  the  interests  of 
minors  who  are  before  them  as  litigants,  and  see  that  their 
weakness  and  incapacity  to  protect  their  rights,  shall  not 
operate  to  their  injury,  from  the  carelessness  or  improper 
conduct  of  parties,  officers  or  others.  This  is  a  duty  devolv- 
ing on  the  chancellor  that  is  generally  recognized  and  acted 
upon. 

The  amount  allowed  and  reported  by  the  master  for  coun- 
sellors' fees,  was  too  large,  and  the  court  did  right  in  refusing 
to  allow  it,  even  if  it  could  have  done  so  under  the  law,  but 
which  we  have  seen  could  not  be  done. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Nelson   Card  et  al. 

V. 

Hubert  A.  McCaleb  et  al. 

Same  v.  Same. 

1.  Illinois  and  Michigan  Canal — -power  of  commissioners  to  sell  or 
lease  right  to  take  ice  from.  Neither  the  net  of  1871  nor  that  of  April  7, 
1872,  relating  to  the  Illinois  and  Michigan  Canal,  gives  any  specific 
authority,  or  contains  any  grant  of  power,  from  which  any  authority  in 


1873.]  Card  et  al  v.  McCaleb  et  al.  315 

Opinion  of  the  Court. 

the  commissioners  can  be  inferred  to  sell  or  lease  the  right  to  take  the 
ice  that  may  form  in  any  portion  of  the  canal. 

2.  Same — persons  upon  its  line  have  a  free  right  to  take  ice  formed  on  it. 
There  is  nothing  in  either  of  the  acts  of  1871  or  1872  relating  to  this  canal 
which  is  inconsistent  with,  or  which,  by  implication,  repeals  the  privilege 
given  in  the  act  of  1869  to  all  persons  resident  upon  the  line  of  the  canal 
to  cut  and  remove  ice  from  the  same,  its  feeders,  side  cuts  and  basins,  free 
of  charge. 

3.  Same — meaning  of  the  icords  ^resident  upon  the  line  of  the''''  canal. 
Under  the  act  of  1869,  providing  that  "all  parties  resident  upon  the  line 
of  the  Illinois  and  Michigan  Canal  shall  be  allowed  to  cut  and  remove  ice 
from  the  said  canal,"  etc.,  any  person  living  so  near  the  canal  as  to  desire 
to  avail  of  the  privilege  given,  will  be  deemed  to  live  upon  the  line,  within 
the  meaning  of  the  law. 

4.  Statute — repeal  by  implication.  A  repeal  by  implication  only  takes 
place  where  the  provisions  of  two  enactments  are  repugnant;  but  when- 
ever a  reasonable  construction  can  be  given  by  which  both  acts  may  stand, 
it  will  be  done. 

Appeal  from  the  Circuit  Court  of  LaSalle  county  ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

These  two  cases  were  actions  of  trespass,  brought  by  Nel- 
son Card  and  Owen  W.  Huff,  partners,  etc.,  against  Hubert 
A.  McCaleb  and  Henry  Holmes.  The  plaintiffs  claimed  the 
exclusive  right  to  cut  and  remove  the  ice  from  a  certain  part 
of  the  Illinois  and  Michigan  Canal,  under  a  lease  giving  such 
right  from  the  Board  of  Canal  Commissioners  of  the  State  of 
Illinois,  and  these  actions  were  brought  by  them  against  the 
defendants  for  entering  and  removing  ice  from  that  portion 
so  leased  to  the  plaintiffs.  The  court  below  sustained  a  de- 
murrer to  the  plaintiffs'  declaration,  and  rendered  judgment 
in  favor  of  the  defendants,  from  which  the  plaintiffs  prosecuted 
appeals. 

Messrs.  Eldmdge  &  Lewis,  for  the  appellants. 

Messrs.  Bushnell  &  Bull,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  same  questions  being  presented  in  each  of  these  causes, 
they  have  been  consolidated,  by  consent  of  parties,  and  will 
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be  heard  as  one  cause.  The  confusion  appearing  in  the  record 
has  been  removed  by  stipulation,  so  that  really  the  only  point 
for  decision  is,  whether  the  lease  of  the  date  of  October  17, 
1871,  conferred  upon  appellants  the  exclusive  right  to  cut 
and  remove  all  ice  that  should  form  on  that  portion  of  the 
Illinois  and  Michigan  Canal  described  in  the  declaration,  with 
the  privilege  to  control  the  feeder  and  side  cuts  of  the  canal 
located  in  Ottawa.  The  lease  was  made  in  consideration  of 
an  annual  rental  to  be  paid  by  appellants,  and  by  its  terms 
was  to  run  for  a  period  of  seven  years. 

It  is  claimed  the  commissioners  derived  the  power  to  make 
the  lease  under  the  second  section  of  the  act  of  1871,  which 
authorizes  them  "to  take  charge  of  and  exercise  full  control 
over  the  Illinois  and  Michigan  Canal."  Among  the  duties 
specified  in  that  section,  there  is  no  specific  authority  given 
to  lease  or  sell  the  ice  that  might  form  in  any  portion  of  the 
canal. 

The  object  the  legislature  had  in  the  passage  of  that  act 
was,  "to  settle  up  and  close  the  trust  of  the  board  of  trustees." 
This  is  the  purpose  expressed  in  the  title,  and  it  was  not  con- 
templated it  would  apply  to  the  general  management  of  the 
affairs  of  the  canal. 

The  act  of  April  7,  1872,  defines  more  minutely  the  duties 
of  the  commissioners,  yet  it  confers  no  express  authority  to 
sell  or  lease  the  ice.  Whilst  all  other  duties  required  of  them 
to  be  performed  are  specifically  set  forth,  there  is  no  allusion 
to  the  subject  of  renting  the  privilege  of  taking  ice  from  the 
canal,  nor  do  we  find  in  it  any  grant  of  power  that  necessarily 
includes  it. 

There  is  certainly  nothing  in  either  act  alluded  to  incom- 
patible with  the  law  of  1869.  It  provides :  "All  parties  resi- 
dent upon  the  line  of  the  Illinois  and  Michigan  Canal  shall 
be  allowed  to  cut  and  remove  ice  from  the  said  canal,  its 
•  feeders,  side  cuts  and  basins,  free  of  charge."  This  law  is 
not  inconsistent  with  the  acts  of  1871  and  1872,  and  is  not, 
therefore,  expressly  or  by  implication,  repealed  by  anything 
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contained  in  either  of  these  enactments.  Each  may  stand 
and  be  construed  to  be  in  force  for  the  purposes  intended. 
No  intention  was  manifested  by  the  General  Assembly  to  re- 
peal the  law  of  1869.  And  in  The  City  of  Chicago  v.  Quimby, 
38  111.  274,  it  was  declared,  a  repeal  by  implication  only  takes 
place  where  the  provisions  of  two  enactments  are  repugnant; 
but  wherever  a  reasonable  construction  can  be  given,  by 
which  both  acts  may  stand,  it  will  be  done.  Tyson  v.  Postle- 
thivaite,  13  111.  728. 

It  is  objected,  it  does  not  appear  in  the  declaration  the  de- 
fendants are  "resident  upon  the  line"  of  the  canal,  and  that 
the  court  will  not  take  judicial  notice  of  the  fact.  The 
objection  is  hypercritical.  Any  one  living  so  near  the  canal 
as  to  desire  to  avail  of  the  privilege  given  by  the  statute,  will 
be  deemed  to  "live  upon  the  line,"  within  the  meaning  of  the 
law. 

The  State  had  previously  granted  the  privilege  to  all  who 
desired  to  avail  of  it,  to  cut  and  remove  ice  from  the  canal, 
its  feeders,  side  cuts  and  basins.  That  privilege  had  never 
been  retracted,  and  the  commissioners  possessed  no  power  to 
sell  the  exclusive  right  to  appellants  to  remove  the  ice  from 
any  distinct  portion  of  the  canal,  to  the  exclusion  of  other 
parties  resident  upon  its  line.  This  is  a  subject  over  which 
the  State  has  plenary  power,  and,  until  it  withdraws  the 
privilege  granted,  all  persons  have  an  equal  right  to  cut  and 
remove  any  ice  that  may  there  be  formed. 

The  rulings  of  the  court  on  the  demurrers  filed  were  correct, 
and  its  judgments  are  affirmed. 

Judgments  affirmed. 
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The  City  of  Chicago  et  al. 

v. 

Timothy  Wright. 

1.  Municipal  corporation — title  and  control  of  streets.  The  corporate 
authorities  of  a  city  hold  the  public  streets  in  trust  for  the  use  of  the 
public.  Where  the  municipality  possesses  the  fee  in  such  streets,  although 
in  trust  for  public  uses,  it  may  maintain  ejectment  against  any  one  who 
■wrongfully  intrudes  upon,  or  occupies,  or  detains  the  property.  Where 
the  adjoining  proprietor  retains  the  fee,  the  right  to  the  possession,  use 
and  control  of  the  street  by  the  municipality  is  regarded  as  a  legal,  and 
not  a  mere  equitable  right, 

2.  Injunction — to  prevent  city  from  interfering  with  the  closing  up  of  a 
street.  Where  a  strip  of  ground  had  been  occupied  and  used  as  a  public 
street  for  many  years,  and  was  claimed  as  such  by  the  city  authorities, 
who  were  in  possession  of  the  same  and  exercising  control  over  it,  it  was 
held,  a  decree,  on  bill  filed  by  the  original  proprietor,  enjoining  the  city 
and  the  city  police  from  interfering  with  the  complainant  and  preventing 
him  from  shutting  up  the  same  and  appropriating  the  ground  to  his  indi- 
vidual use,  and  thus  enabling  him  to  take  forcible  possession,  was  clearly 
erroneous. 

3.  Chancery — will  never  aid  in  the  commission  of  an  unlawful  act.  A 
court  of  equity  will  never  exercise  its  preventive  powers  to  aid  a  party  in 
doing  an  illegal  act.  Where  one  party  is  in  possession  of  real  property, 
and  the  other  party  claiming  the  same  is  out  of  possession,  the  court  will 
not  enjoin  the  former  from  any  action,  so  as  to  enable  the  latter  to  take 
forcible  possession. 

4.  Same — interference  with  the  exercise  of  police  powers.  A  court  of 
equity  has  no  power  to  enjoin  the  exercise  of  the  police  powers  given  by 
law  to  the  officers  of  a  municipal  corporation,  so  as  to  prevent  such  officers 
from  preserving  the  public  peace,  and  from  keeping  a  public  street  open 
to  public  use.  The  court  has  no  jurisdiction  to  interfere  with  the  pub- 
lic duties  of  any  of  the  departments  of  the  government,  or  override  the 
policy  of  the  State. 

5.  Same — interfering  with  the  exercise  of  the  right  of  eminent  domain. 
Where  a  court  of  equity,  by  decree,  stayed  the  hands  of  the  corporate 
authorities  of  a  city  and  the  police  power,  to  enable  a  party  to  take 
forcible  possession  of  a  public  street,  and  provided  that  after  he  had 
closed  up  the  same  the  city  should  be  forever  enjoined  from  opening  or 
attempting  to  open  the  same,  for  public  use,  it  was  held  to  be  an  unwar- 
rantable attempt  to  interfere  with  the  exercise  of  the  right  of  eminent 
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domain,  on  the  part  of  the  city,  which  was  a  political  question  of  expedi- 
ency, and  not  a  judicial  one. 

6.  Street— right  by  prescription.  Where  a  strip  of  land  has  been 
thrown  open  for  public  use,  and  has  been  used  by  the  public  as  a  street  in 
a  city  for  over  twenty  years,  the  public  will  have  a  right  to  the  same  by 
prescription. 

7.  Same— estoppel  to  deny  that  land  is  a  public  street.  Where  a  party 
fences  off  a  strip  of  land,  the  same  as  if  it  were  a  public  street,  and  sells 
lots  with  reference  to  it,  and  stands  by  and  sees  others  build  with  reference 
to  such  street,  and  permits  the  ground  to  be  so  used  until  both  public  and 
private  rights  would  be  materially  affected  by  a  denial  of  such  enjoyment, 
it  seems  that  he  will  be  estopped  from  afterwards  claiming  the  land  for 
his  private  use,  or  denying  its  dedication  to  the  public. 

8.  Same — dedication  is  a  question  depending  upon  intention.  No  specific 
length  of  possession  by  the  public  is  necessary  to  constitute  a  valid  dedi- 
cation of  ground  as  a  street.  All  that  is  required  is  the  assent  of  the 
owner  of  the  soil  to  the  public  use,  and  the  actual  enjoyment  by  the  pub- 
lic of  the  use  for  such  length  of  time,  that  the  public  accommodation 
and  private  rights  acquired  on  the  faith  of  it  would  be  materially  injured 
by  a  denial  or  interruption  of  the  enjoyment.  But  the  question  of  a  valid 
dedication,  as  between  the  owner  and  the  public,  generally  depends  upon 
the  intention  of  the  owner  to  devote  the  soil  to  public  use,  and  the  accept- 
ance by  the  public. 

9.  Dedication — acts  not  concluding  the  public  from  insisting  on.  If 
land  is  in  fact  dedicated  to  the  public  for  a  street,  and  accepted,  the  fact 
that  the  land  is  taxed,  and  the  fact  of.  instituting  proceedings  to  condemn 
the  land,  which  are  never  consummated,  will  not  conclude  the  public  from 
claiming  the  use  of  the  land  for  a  public  street. 

10.  Chancery  —  bills  of  peace  as  against  public  rights.  Courts  of 
equity  will  not,  upon  a  bill  in  the  nature  of  a  bill  of  peace,  decree  a  per- 
petual injunction  for  the  establishment,  or  the  enjoyment  of  the  right  of  a 
party  who  claims  in  contradiction  of  a  public  right,  as,  if  he  claims  an 
exclusive  right  to  a  highway,  or  to  a  navigable  river,  etc. 

Appeal,  from  the  Circuit  Court  of  Cook  county. 

Mr.  M.  F.  Tuley,  Corporation  Counsel,  for  the  appellants. 

Messrs.  Shorey  &  Norton,  for  the  appellee. 

Mr.  Justice  McAllister  delivered   the   opinion  of  the 

Court  : 

This  was  a  bill  in  equity,  filed  June  24,  1872,  in  the  Cook 
circuit  court,  by  Timothy  Wright,  against  the  city  of  Chicago 
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and  Mancel  Talcott,  as  chief  of  the  police  of  said  city,  for  an 
injunction. 

It  appears  in  substance,  by  the  bill  and  plat  annexed,  that 
Washington  and  Madison  streets  are  east  and  west  streets  of 
said  city;  that  for  a  long  time  before,  on,  and  ever  since 
June  26,  1854,  Wright  was  and  still  is  seized  in  fee  of  cer- 
tain lots  comprising  a  block  in  said  city,  lying  between  said 
streets,  bounded  on  the  west  by  Ada  street,  and  on  the  east 
by  what  is  known  as  Elizabeth  street;  also,  of  a  certain  strip 
of  land,  fifty-one  feet  wide,  corresponding  in  length  with 
the  width  of  said  block,  and  being  upon  the  east  end  thereof; 
that  this  strip  comprises  the  whole  space  of  what  is  known 
as  Elizabeth  street,  between  and  connecting  with  Washing- 
ton and  Madison  streets,  excepting  a  narrow  strip  along  the 
east  line  or  side  of  Elizabeth  street,  being  about  fourteen 
feet  wide,  running  from  Washington  to  Madison  street,  and 
covered,  or  nearly  so,  by  a  sidewalk  ;  that  on  said  east  side 
of  Elizabeth  street,  property  owners  have  constructed  build- 
ings, abutting  on  the  east  line  of  said  street.  By  the  bill, 
Wright  alleges  that  he  has  never  conveyed  said  first  men- 
tioned strip  to  the  city,  or  dedicated  it  to  public  use.  He 
claims  that  he  is  entitled  to  the  possession  of  said  strip,  and 
that,  at  various  times,  he  has  attempted  to  take  possession  of 
it,  and  fence  it  up,  but  has  been  prevented  by  the  city  author- 
ities and  police  from  so  doing.  The  bill  prays  for  an  injunc- 
tion, enjoining  the  city  of  Chicago,  and  Talcott,  as  chief  of 
the  police  thereof,  their  attorneys,  solicitors,  agents  and  ser- 
vants, from  going  upon  this  first  mentioned  strip  of  land ; 
from  opening,  or  causing  it  to  be  opened  or  kept  open  for 
public  use  ;  from  tearing  down,  injuring  or  in  any  way  inter- 
fering with  the  fence  on  said  land;  or  preventing  Wright, 
his  agents,  etc.,  from  restoring  said  fences  and  inclosing  said 
strip  of  land. 

A  temporary  injunction  was  issued,  by  order  of  the  court, 
pursuant  to  said  prayer.  An  answer  was  filed  by  defendants, 
putting  in  issue  the  material  allegations  of  the  bill ;  and,  on 
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replication,  the  cause  was  beard  upon  pleadings  and  proof, 
a-nd  a  decree  passed  making  said  injunction  perpetual.  From 
that  decree  defendants  appealed  to  this  court,  assigning  error 
in  the  rendition  thereof. 

It  appears,  by  uncontradicted  testimony,  that  in  1855  the 
strip  in  controversy  was  thrown  open  to  public  use,  by  the 
construction  of  a  fence  along  the  west  line  thereof,  between 
Washington  and  Madison  streets,  and  the  planting  of  trees  on 
a  line  parallel  with  the  fence  and  about  ten  feet  east  there- 
from, indicating  a  space  between  the  trees  and  fence  for  a 
sidewalk  ;  that  the  strip  in  question,  and  the  other,  being 
about  fourteen  feet  wide,  constituted,  at  that  time,  an  appa- 
rent street  of  about  sixty-six  feet  in  width  ;  that  such  appa- 
rent street  then,  and  ever  since,  had  a  road  bed,  was  used  by 
the  public  as  a  street,  and  extended  north  to  Randolph  street; 
and  the  witness,  who  was  Wolcott,  county  surveyor,  an  old 
resident  of  the  city,  and  in  1855  employed  to  survey  certain 
premises  near  this  locality,  testifies,  that  the  trees  which  had 
been  planted  appeared,  at  that  time,  to  have  been  set  out 
there  some  four  or  five  years,  and  he  was  quite  sure  that  the 
land  thus  thrown  open  had  been  used  by  the  public  as  a 
street  four  or  five  years  before  that  time — -the  east  side  was 
being  built  upon.  This  evidence  was  wholly  uncontradicted, 
and  tends  strongly  to  show  that  the  land  in  question  had 
been  thrown  open  to  the  public,  and  used  by  the  public,  for 
the  purposes  of  a  street,  for  more  than  twenty  years  before 
the  commencement  of  this  suit. 

Then  witness  Witbeck,  whose  testimony  is,  in  no  respect, 
controverted,  shows  that  the  land  in  question  had  comprised 
a  part  of  Elizabeth  street,  and  was  known  by  him  to  have 
been  used  by  the  public,  as  a  street,  for  at  least  fifteen  years  ; 
corroborates  Wolcott  as  to  the  fence  and  trees  along  the  west 
side.  He  further  testifies,  that  in  August,  1860,  he  pur- 
chased of  Wright  the  lot  on  the  north-west  corner  of  Wash- 
ington and  Elizabeth  streets,  for  the  purpose  of  a  residence, 
while  the  street  was  so  open  and   in   use    by  the  public;  that 
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Wright  exacted  of  witness  a  bond,  in  the  penalty  of  $1000, 
conditioned  that  witness  would  erect  a  house  on  the  lot  pur- 
chased, to  cost  not  less  than  a  specified  amount;  that  during 
the  negotiations  Wright  represented  to  witness  that  Elizabeth, 
between  Washington  and  Madison  streets,  was  a  street,  and 
should  never  be  closed.  The  witness  built  a  house  on  this 
lot,  for  a  residence. 

It  appears  that  Wright  has  been  out  of  the  possession  of 
the  land  in  question  the  whole  time  since  it  was  first  thrown 
open  for  public  use,  except  that,  in  1868,  he  took  forcible  pos- 
session and  fenced  up  the  street  by  running  a  fence  across 
each  end  at  Washington  and  Madison  streets  east  to  the  side- 
walk on  the  east  side  of  Elizabeth,  and  then  put  a  fence  along 
the  east  line  thereof  from  Washington  to  Madison,  thus  ex- 
cluding the  property  owners,  who  had  built  on  the  east  side, 
from  all  ingress  or  egress  except  such  as  was  afforded  by  this 
sidewalk  in  front  of  their  property.  This  was  probably  re- 
garded as  a  nuisance  bv  the  citv  authorities  and  persons 
accustomed  to  use  the  street,  and  the  fences  were  soon  re- 
moved ;  since  which,  Wright  has  been  out  of ,  and  the  city  in, 
possession  for  the  use  of  the  public;  so  that,  at  the  time  of 
commencing  this  suit,  the  city  was  in  peaceable  possession  of 
this  land  for  public  use. 

That  the  city,  in  legal  contemplation,  was  in  possession, 
must  follow  from  the  doctrine  of  the  courts  respecting  the 
right  of  a  municipal  corporation,  to  which  the  law  gives  the 
general  possession  and  control  of  the  streets,  etc.,  to  recover 
the  same  in  an  action  of  ejectment.  Where  the  corporation 
possesses  the  fee,  although  in  trust  for  public  uses,  there  are 
no  technical  obstacles  in  the  way  of  maintaining  such  action 
against  any  one  who  may  wrongfully  intrude  upon  or  occupy 
or  detain  the  property.  But  where  the  adjoining  proprietor 
retains  the  fee,  the  courts  seem  to  have  overcome  the  difficulty 
bv  regarding  the  right  to  the  possession,  use  and  control  of 
the  property  by  the   municipality,  as  a  legal  and  not  a  mere 
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equitable  right.  Dillon  on  Mun.  Corp.  sec.  523,  and  cases 
cited  in  notes. 

By  the  charter  of  Chicago,  the  possession  and  control  of  the 
streets,  for  public  use,  is  given  to  the  municipality.  (Gary's 
Laws,  Ch.  4,  p.  22,  et  seq.)  The  complainant  shows,  by  testi- 
mony given  on  his  behalf,  that,  in  1863  or  1864,  he  attempted 
to  take  possession  of  this  land  by  force,  and,  by  the  direct 
action  of  the  city  authorities,  he  was  prevented,  thus  showing 
that  the  city  assumed  to  have  the  possession  and  control  of 
this  as  a  street.  The  city  having,  by  law,  the  capacity  to  take 
possession  and  control  of  all  the  streets  within  it,  for  public 
use,  and  having  assumed  possession  and  control  of  the  one  in 
question,  which  had  been  so  thrown  open  for,  and  been  so  long 
in,  public  use,  we  must  regard  the  municipality  as  having,  in 
fact,  the  possession  at  the  time  of  riling  the  bill. 

There  is  no  allegation  in  the  bill  that  the  city  was  about  to 
dig  up  the  soil,  or  do  any  act  which  would  constitute  an  irre- 
parable injury  to  the  estate.  What,  then,  is  the  precise  nature 
of  this  case?  The  city  is  in  peaceable  possession,  and  Wright, 
being  out  of  and  desirous  of  obtaining  possession  without 
recourse  to  any  action  of  ejectment,  or  other  action  by  which 
the  rights  of  the  parties  could  be  determined  at  law,  seeks  to 
obtain  possession  by  his  own  mere  act,  against  the  will  of 
the  occupant,  by  taking  the  law  into  his  own  hands,  and  asks 
a  court  of  equity  to  tie  the  hands  of  the  city  authorities, 
including  the  police  power,  while  he  may  thus  make  entry 
upon  this. land  in  use  as  a  public  street,  eject  the  public  and 
take  possession  himself,  without  even  proposing  to  limit  him- 
self as  to  the  manner  of  doing  it. 

The  decree  of  the  court  below  finds  nothing  as  to  the  ques- 
tion of  dedication,  or  prescription;  purports  to  confer  upon 
complainant  no  legal  authority,  but  speaks  only  in  the  lan- 
o-uuo-e  of  injunction.  It  savs,  in  effect,  to  the  citv  of  Chicago, 
the  chief  of  police,  their  attorneys,  solicitors  and  agents: 
"Hands  off,  all  of  you,  and  let  the  complainant,  his  agents, 
etc.,  enter    upon    and    fence    up  this    strip  of  land    heretofore 
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used  as  a  public  street,  in  such  manner  as  to  him  or  them  may 
seem  lit  and  proper;  and  when  he  shall  have  so  entered,  see 
to  it,  under  the  pains  and  penalties  of  conviction  for  contempt 
of  this  court,  that  you,  none  of  you,  take  any  steps  to  open 
or  keep  the  same  open  for  a  street." 

As  to  the  propriety  of  equity  interfering  between  individ- 
uals to  eject  the  defendant  and  put  the  plaintiff  in  possession 
of  real  estate,  as  an  original  proceeding,  see  Deere  v.  Guest, 
1  Myl.  &  Cr.  522;  Addison  on  Torts,  315,  316. 

The  particular  objections  to  this  decree  are:  (1.)  It  is  the 
exercise  of  the  preventive  powers  of  the  court  of  equity  to 
aid  complainant  in  doing  an  illegal  act — in  committing  a  tres- 
pass, and  one  tending  to  a  breach  of  the  public  peace.  (2.) 
It  is  an  unwarrantable  interference  with  the  police  power  of 
the  State.  (3.)  It  apparently  assumes  to  control  the  discre- 
tionary political  power  of  the  city  of  Chicago  in  reference  to 
the  exercise  of  the  right  of  eminent  domain. 

First,  then,  as  to  the  nature  of  the  act  contemplated,  to  the 
doing  of  which  the  aid  of  the  court  has  been  extended.  The 
complainant  is  out  of,  and  the  city  in,  possession.  The  former 
wants  to  enter  upon  the  land  and  fence  it.  He  simply  wants 
to  be  let  alone  while  doing  so.  But,  without  any  reference  to 
whether  he  is  lawfully  entitled  to  the  possession  or  not,  the 
statute  of  forcible  entry  and  detainer  prohibits  the  doing  the 
act  contemplated,  because  every  entry  upon  land  against  the 
will  of  the  occupant,  by  the  settled  law  of  this  State,  amounts 
to  a  forcible  entry,  and  if  done  by  menaces,  force  and  arms, 
by  the  common  law,  amounts  to  an  offense  against  the  public 
peace. 

In  Reecler  et  al.  v.  Purely,  41  111.  279,  this  court  expressly 
decided,  upon  full  argument  and  careful  consideration,  that 
the  statute  of  forcible  entry  and  detainer,  by  necessary  con- 
struction, forbids  a  forcible  entry,  even  by  the  owner,  upon 
the  actual  possession  of  another.  Such  entry,  the  court  say, 
is  therefore  unlawful.  If  unlawful,  it  is  a  trespass,  and  an 
action  for  trespass  must  necessarily  lie. 
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Courts  of  equity  will,  under  certain  circumstances,  inter- 
vene to  prevent  the  commission  of  a  trespass  upon  land,  but 
we  have  yet  to  learn  that  they  ever  interfere  to  aid  a  party  in 
committing  one. 

Secondly,  as  to  the  propriety  of  enjoining  the  police  power 
for  the  purpose  of  enabling  complainant  to  make  forcible 
entry  upon  this  land,  there  is  not  only  no  principle  upon 
which  this  phase  of  the  decree  can  be  sanctioned,  but  it  is 
positively  dangerous  to  the  peace  and  security  of  society. 

In  the  case  of  Reeder  et  al.  v.  Purdy,  supra,  the  court  say: 
"If  the  right  to  use  force  be  once  admitted,  it  must  necessa- 
rily follow,  as  a  logical  sequence,  that  so  much  may  be  used 
as  shall  be  necessary  to  overcome  resistance,  even  to  the 
taking  of  human  life.  The  wisdom  of  confining  men  to 
peaceful  remedies  for  the  recovery  of  a  lost  possession,  is  well 
expressed  by  Blackstone,  book  4,  p.  148:  'An  eighth  offense/ 
he  says,  'against  the  public  peace,  is  that  of  a  forcible  entry 
and  detainer,  which  is  committed  by  violently  taking  or  keep- 
ing possession  of  lands  and  tenements  with  menaces,  force  and 
arms,  and  without  authority  of  law.?  This  was  formerly  allow- 
able to  every  person  disseized,  or  turned  out  of  possession, 
unless  his  entry  was  taken  away  or  barred  by  his  own  neg- 
lect or  other  circumstances,  which  were  explained  more  at 
length  in  a  former  book.  But  this  being  found  very  prejudi- 
cial to  the  public  peace,  it  was  thought  necessary,  by  several 
statutes,  to  restrain  all  persons  from  the  use  of  such  violent 
methods  even  of  doing  themselves  justice,  and  much  more  if 
they  have  no  justice  in  their  claim.  So  that  the  entry  now 
allowed  by  law  is  a  peaceable  one ;  that  forbidden  is  such  as 
is  carried  on  with  force,  violence  and  unusual  weapons,"  and 
the  court  proceeds:  "In  this  State  it  has  been  constantly 
held  that  an  entry  is  forcible,  within  the  meaning  of  this  law, 
that  is  made  against  the  will  of  the  occupant."  Crqffv.  Bol- 
linger, 18  111.  200. 

Complainant  proposed  no  limit  to  the  mode,  or  manner,  or 
means,  to   be  used   in   making  the  entry;  nor  did  the  court 
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impose  any  restraint  upon  him  in  this  respect.  The  injunc- 
tion against  the  chief  of  police  might  be  regarded  as  opera- 
tive, even  if  the  entry  should  be  made  with  violence  and 
unusual  weapons,  constituting  an  offense  against  the  public 
peace,  and,  if'so,  it  is  an  attempt  to  override  the  policy  of  the 
State  in  the  repression  of  all  forcible  entries,  because  they 
naturally  tend  to  a  disturbance  of  the  public  peace. 

Was  it  ever  before  heard  of,  that  it  was  within  the  province 
of  a  court  of  equity  to  overrule  the  policy  of  the  State,  man- 
ifested by  a  statute  passed  with  reference  to  the  public  peace 
and  security,  and  thus  shackle  the  hands  of  State  officers 
whose  functions  relate  to  the  preservation  of  that  peace  and 
security?  The  heads  of  the  police  department  of  Chicago 
are  not  mere  municipal  officers,  whose  functions  relate  exclu- 
sively to  that  particular  municipality,  but  they  are.  State  offi- 
cers— that  is,  officers  whose  duties  concern  the  State  at  large, 
or  the  general  public,  although  exercised  within  defined  ter- 
ritorial limits.  The  administration  of  justice,  the  preserva- 
tion of  the  public  peace,  and  the  like,  although  confided  to 
local  agencies,  are  essentially  matters  of  public  concern.  Dil- 
lon on  Municipal  Corp.  sec.  33. 

"As  a  political  society,  the  State  has  an  interest  in  the  re- 
pression of  disorder  and  the  maintenance  of  peace  and  secu- 
rity in  every  locality  within  its  limits."  Mr.  Justice  Dekio, 
in  People  v.  Draper,  15  N.  Y.  543. 

The  court  of  chancery  is  conversant  only  with  questions 
of  property  and  the  maintenance  of  civil  rights.  It  has  no 
jurisdiction  to  interfere  to  aid  a  party  in  the  violation  of  a 
public  law,  to  overrule  the  policy  of  the  State,  or  interfere 
with  the  public  duties  of  any  of  the  departments  of  govern- 
ment. 

Lastly.  The  decree  apparently  goes  to  the  extent  of  re- 
straining the  city  of  Chicago  in  the  exercise  of  the  right  of 
eminent  domain.  It,  at  least,  would  admit  of  that  construc- 
tion. This  is,  in  reality,  a  most  extraordinary  proceeding.  It 
stays  the  hands  of  the  corporate  authorities  and  police  power, 
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while  complainant  makes  an  entry  by  force  and  in  violation 
of  a  public  law,  and  then,  when  he  thus  obtains  possession, 
it  attempts  to  secure  it  in  him  by  restraining  the  city  from 
even  the  exercise  of  the  right  of  eminent  domain  as  to  this 
strip  of  land,  for  the  injunction  is  against  opening  or  causing 
the  same  to  be  opened  or  kept  open  for  public  use.  The 
question  of  the  necessity  or  expediency  of  the  exercise  of  this 
right  is  essentially  political  in  its  nature,  and  not  judicial. 
Dillon  on  Corp.  sec.  465. 

And  there  is  a  further  objection  to  this  proceeding  to  enable 
complainant  to  get  into  possession  without  resort  to  proceed- 
ings at  law.  Upon  the  evidence  in  this  case,  his  right  as 
against  the  public,  is  doubtful.  The  city  has  possession  for 
the  use  of  the  public.  The  right  of  use  is  not  limited  exclu- 
sively to  the  citizens  of  Chicago,  but  the  citizens  of  the  State 
generally  have  an  equal  right  with  them  in  the  appropriate 
enjoyment  of  the  dedication.  This  was  so  held  in  City  of 
Alton  v.  Transportation  Co.  12  111.  60,  and  is  a  proposition  that 
none  can  gainsay. 

The  Attorney  General  was  not  a  party,  and  the. court  as- 
sumed to  foreclose  the  whole  matter  when  the  people  were 
not  represented. 

If  the  land  in  question  had  been  thrown  open,  for  public 
use,  as  above  stated,  and  used  by  the  public  as  a  street  for 
twenty  years  before  this  suit  was  brought,  that  would  estab- 
lish the  public  right  by  prescription. 

The  qualification  to  dedication  as  to  33  feet  of  this  strip, 
as  manifested  by  the  plat,  is  not,  of  itself,  conclusive.  The 
owner  might  so  act  and  make  such  use  of  the  land  as  would, 
nevertheless,  amount  to  a  binding  dedication  by  estoppel  in 
pais,  as,  by  adding  to  that  33  feet  another  strip  on  the  west 
of  it  18  feet  wide,  building  a  permanent  fence  along  the  west 
line  of  the  last  mentioned  strip,  and  planting  trees,  as  above 
stated,  thus  indicating  an  intention  to  devote  the  whole  51  feet, 
in  connection  with  the  strip  14  feet  wide,  thrown  open  by 
property  owners  on  the  east  side,  to  the  purposes  of  a  street, 
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then  standing  by  and  letting  owners  of  property  abutting  on 
the  east  side,  and  others  like  Witbeck,  become  interested  in 
the  street  being  kept  open,  by  building  upon  it,  and  permit- 
ting it  to  be  used  by  the  public  until  both  public  and  private 
rights  would  be  materially  affected  by  a  denial  of  such  enjoy- 
ment. 

The  established  rule  of  law  on  this  subject,  when  properly 
formulated,  is  this:  "  No  specific  length  of  possession  is 
necessary  to  constitute  a  valid  dedication.  All  that  is  re- 
quired is  the  assent  of  the  owner  of  the  soil  to  the  public  use, 
and  the  actual  enjoyment  by  the  public  of  the  use  for  such  a 
length  of  time  that  the  public  accommodation  and  private 
rights  would  be  materially  affected  by  a  denial  or  interruption 
of  the  enjoyment."  Dillon  on  Corp.  sec.  494  ;  2  Greenlf.  Ev. 
sec.  662;  Smith  v.  Town  of  Flora,  64  111.  93. 

The  question,  however,  of  a  valid  dedication  as  between 
appellee  and  the  public,  apart  from  all  considerations  arising 
from  the  doctrine  of  estoppel  in  pals,  as  between  him  and  the 
owners  of  abutting  property,  would  necessarily  involve  the 
intention  to  dedicate  on  the  part  of  appellee  and  acceptance 
by  the  public. 

Because  the  citizens  of  the  State  generally  have  an  equal 
right  with  those  of  Chicago  in  the  appropriate  enjoyment  of 
the  dedication,  the  several  acts  by  the  corporate  authorities 
of  Chicago,  relied  upon  by  counsel  for  appellee,  can  not  be 
regarded  as  amounting  to  a  conclusive  negative  of  the  infer- 
ence of  acceptance  by  the  public. 

In  Lemon  v.  Hayden,13  Wise.  159,  it  was  held,  the  infer- 
ence of  acceptance  by  the  public  is  not  negatived  by  the  fact 
that  the  land  used  for  a  street  had  been  taxed  for  city  and 
county  purposes.     See,  also,  Wyman  v.  State,  ib.  663. 

The  same  may  be  said  of  the  fact  of  the  institution,  on 
behalf  of  the  city,  of  proceedings  to  condemn  these  lands, 
but  which  were  never  consummated.  So  of  the  reports  of 
committees  of  the  common  council;  the  general  public  could 
not   be   concluded   by  them.      We   do  not   profess  to   decide 
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whether  there  was  or  was  not  a  valid  dedication,  or  right  in 
the  public  by  prescription.  It  is  enough  that  the  right  of 
the  complainant  is  not  clear,  and  the  question  should  be  de- 
termined at  law. 

In  speaking  of  bills  of  peace,  Story  says:  It  seems  that 
courts  of  equity  will  not,  upon  a  bill  of  this  nature,  decree  a 
perpetual  injunction  for  the  establishment,  or  the  enjoyment 
of  the  right  of  a  party  who  claims  in  contradiction  to  a  pub- 
lic right,  as,  if  he  claims  an  exclusive  right  to  a  highway,  or 
to  a  common  or  navigable  river,  etc.,  for  it  is  said  this  would 
be  to  enjoin  all  the  people  of  the  State  or  country.  But  the 
true  principle  is,  that  courts  of  equity  will  not,  in  such  cases, 
upon  principles  of  public  policy,  intercept  the  assertion  of 
public  rights.     2  Story's  Eq.  Jur.  sec.  858. 

The  decree  of  the  court  below  will  be  reversed  and  the  bill 
dismissed. 

Decree  reversed. 


George  Sickmon 

v. 
Joshua   Wood. 

1.  Mistake — correction  as  against  a  bona  fide  purchaser.  In  cases  of 
mistake  in  written  instruments,  as  against  bona  fide  purchasers  for  a  valu- 
able consideration,  without  notice  of  the  mistake,  courts  of  equity  will 
grant  no  relief.  Therefore,  a  bill  seeking  to  foreclose  a  mortgage  in  which 
a  mistake  occurs  in  the  description  of  the  land,  which  is  sought  to  be  cor- 
rected as  against  a  purchaser  for  a  valuable  consideration,  which  fails  to 
allege  that  the  subsequent  purchaser  purchased  with  notice  of  the  mis- 
take, is  defective. 

2.  Description  Of  land — whether  the  meridian  or  the  county  controls. 
Where  a  mortgage  described  the  land  as  ''a  certain  tract  of  land  situate, 
lying  and  being  in  the  county  of  Warren,  and  State  of  Illinois,  known, 
designated  and  described  as  follows,  to-wit:  the  south-west  quarter  of  sec- 
tion 12,  in  township  8  north,  range  2  west  of  the  third  principal  meri- 
dian :"  Held,  that  the  description  by  the  meridian  would  prevail  over 
that  by  the  county. 


330  SrcKMON  v.  Wood.  [Sept.  T. 

Opinion  of  the  Court. 

3.  Foreclosure — mortgagor  should  be  brought  into  court  before  decree. 
On  bill  to  foreclose  a  mortgage  as  against  the  mortgagee  and  a  subsequent 
purchaser,  and  to  correct  an  alleged  mistake  in  the  description  of  the  land, 
there  was  no  service  had  upon  the  mortgagor,  and  a  decree  was  taken  as 
against  the  purchaser:  Held,  that  in  such  a  case  the  mortgagor  should 
have  been  brought  into  court  before  the  decree  was  entered. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  bill  to  foreclose  a  mortgage,  filed  by  Joshua 
Wood  against  Harlan  P.  Garish  and  George  Sickmon.  The 
facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

Mr.  John  J.  Glenn,  for  the  appellant! 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  for  the  foreclosure  of  a  mortgage  executed 
by  Harlan  P.  Garish.  Garish  and  appellant,  Sickmon.  were 
made  parties  defendant,  but  Sickmon,  only,  was  served  with 
process.  He  filed  a  demurrer  to  the  bill,  which  was  overruled. 
Standing  by  his  demurrer,  a  decree  of  foreclosure  was  entered 
against  him,  from  which  he  appealed. 

The  bill  made  the  mortgage  an  exhibit.  The  description 
of  the  premises  in  the  mortgage  is  as  follows:  "A  certain 
tract  of  land  situate,  lying  and  being  in  the  county  of  War- 
ren, and  State  of  Illinois,  known,  designated  and  described  as 
follows,  to-wit:  The  south-west  quarter  of  section  twelve 
(12),  in  township  eight  (8)  north,  range  two  (2)  west  of  the 
third  principal  meridian." 

The  averment  in  the  bill  as  to  the  premises  mortgaged,  is, 
that  Harlan  P.  Garish,  "being  seized  in  fee  simple  of  the 
south-west  quarter  of  section  twelve  (12),  in  township  eight 
(8)  north,  range  two  (2)  west  of  the  fourth  principal  meridian, 
(described  in  the  mortgage  deed  hereinafter  referred  to.  but 
incorrectly  and  by  mistake,  as  the  third  principal  meridian,) 
situated,  lying  and  being  in  the  county  of  Warren,  and  State 


1873.]  Sickmon  v.  Wood.  331 

Opinion  of*  the  Court. 

of  Illinois,"  mortgaged  the  aforesaid  premises.     This  is  the 
onlv  averment  in  respect  to  the  mistake. 

The  only  allegation  in  the  bill  in  reference  to  the  defend- 
ant, Sickmon,  is,  that,  "since  the  execution  and  delivery  of 
the  said  note  and  mortgage,  one  George  Sickmon,  of  Warren 
county,  State  of  Illinois,  has  purchased  the  equity  of  redemp- 
tion of  the  said  mortgaged  premises." 

We  regard  the  bill  as  defective,  in  not  alleging  that  Sick- 
mon purchased  with  notice  of  the  alleged   mistake. 

In  cases  of  mistake  in  written  instruments,  as  against  bona 
fide  purchasers  for  a  valuable  consideration,  without  notice, 
courts  of  equity  will  grant  no  relief.  1  Story  Eq.  Jur.  sec. 
1G5. 

The  court  could  not  disregard  the  description  by  the  meri- 
dian and  reject  it  as  surplusage,  because  there  is  a  quarter 
section  of  land  in  Montgomery  county,  in  this  State,  answer- 
ing to  the  description  in  the  mortgage,  to-wit :  the  south-west 
quarter  of  section  12,  in  township  8  north  of  range  2  west  of 
the  third  principal  meridian,  but  none  in  Warren  county ;  and 
it  was  decided,  in  Job  et  al.v.  Tebbetts,  4  Gilm.  143,  that,  if, 
in  such  case,  one  of  the  inconsistent  descriptions  is  to  be  re- 
jected, the  description  by  the  meridian  should  be  retained  in 
preference  to  that  by  the  county. 

The  decree  directed  the  quarter  section  in  the  range  west 
of  the  fourth  principal  meridian  to  be  sold. 

We  think,  too,  in  such  a  case,  the  mortgagor,  Garish,  should 
have  been  brought  into  court  before  the  decree  was  entered. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Decree  reversed. 
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Asa  Vail 

V. 

Nicholas  P.  Iglehaet. 

1.  Restoration  of  lost  records.  In  a  proceeding  under  the  act  of 
March  19,  1872,  entitled  "An  act  to  provide  for  the  restoration  of  court 
records  which  have  been  lost  or  destroyed,"  the  investigation  should  be 
limited  to  the  inquiry:  what  was  the  substance  of  the  original  record 
sought  to  be  restored. 

2.  Same — questions  not  appearing  of  record.  Questions  affecting  the 
judgment,  other  than  those  which  appeared  of  record,  should  not  be  in- 
vestigated in  such  a  proceeding.  The  record  should  be  restored  substan- 
tially as  it  was,  leaving  the  other  party  to  any  defenses  not  apparent  on 
the  face  of  the  record,  to  be  asserted  in  a  different  proceeding,  precisely 
as  if  the  loss  or  destruction  had  not  occurred. 

3.  Same — relief,  when  refused  and  when  allowed.  If  it  clearly  appears 
that  the  judgment  was,  upon  its  face,  void,  no  order  should  be  made  for 
its  restoration,  as  the  party  is  not  injured  by  the  refusal.  But  where  it 
appears  that  the  judgment  was  voidable  merely,  or  was,  in  all  respects, 
regular  and  valid,  the  record  thereof  should  be  restored. 

4.  Same — record  includes  more  than  the  final  judgment.  As  the  order 
restoring  a  lost  or  destroyed  record  is  to  have  the  same  effect  as  the 
original  record  would  have,  if  in  existence,  it  follows,  that  it  is  not  suffi- 
cient to  restore  a  part  only  of  the  lost  record,  such  as  the  final  judgment, 
hut  the  whole  of  it  must  be  restored,  including  the  summons,  pleadings, 
etc.  The  court  can  only  determine  the  legal  effect  of  a  judgment  from 
an  inspection  of  the  whole  record. 

5.  Where,  in  a  proceeding  to  restore  the  record  of  a  judgment  which 
was  confessed  on  warrant  of  attorney  and  cognovit,  neither  the  petition  nor 
the  order  of  the  court  showed  what  the  warrant  of  attorney  and  cognovit 
contained,  or  whether  the  judgment  was  entered  in  term  time  or  in  vaca- 
tion, it  was  held,  the  order  of  restoration  was  erroneous.  In  such  a  case 
the  substance  of  the  warrant  of  attorney  and  cognovit  must  be  stated  in 
the  petition,  be  proved  on  the  hearing,  and  recited  in  the  order  of  the 
court. 

6.  Judgment — copy  as  evidence.  The  general  rule  is,  that  where  the 
copy  of  a  record  of  a  judgment  is  required,  it  must  be  of  the  whole  record, 
so  that  the  court  may  determine  the  legal  effect  of  the  whole  of  it,  which 
may  be  quite  different  from  that  of  a  part. 

Appeal  from  the   Superior  Court   of  Cook  county ;    the 
Hon.  William  A.  Porter,  Judge,  presiding. 
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This  was  a  petition,  filed  by  Nicholas  P.  Iglehart  against 
Asa  Vail,  to  restore  the  record  of  a  judgment  which  had  been 
destroyed  by  fire.  The  opinion  of  the  court  states  the  mate- 
rial points  and  facts  involved  in  the  case. 

Mr.  Egbert  Kae,  and  Mr.  J.  W.  Beach,  for  the  appellant. 

Messrs.  Scovilee,  Corwtn  &  Bayley,  for  the  appellee. 


Mr.  Justice  Scholfieed  delivered  the  opinion  of  the 
Court : 

The  questions  arising  upon  this  record,  which  have  been 
discussed  and  require  our  consideration,  are  two  : 

1st.  What  should  be  alleged  and  proved  to  entitle  a  party 
in  interest  to  restore  the  record  of  a  judgment  which  has  been 
lost  or  destroyed,  when  a  certified  copy  thereof  can  not  be 
obtained  ? 

2d.  What  questions  can  be  investigated  in  a  proceeding 
instituted  for  that  purpose  ? 

The  first  section  of  the  act  approved  March  19,  1872,  enti- 
tled "An  act  to  provide  for  the  restoration  of  court  records 
which  have  been  lost  or  destroyed,"  provides  that  whenever 
the  record  of  any  judgment  or  decree,  or  other  proceeding  of 
any  judicial  court  of  this  State,  shall  have  been  or  shall  here- 
after be  lost  or  destroyed,  it  may  be  restored  by  supplying  a 
certified  copy  thereof,  in  the  manner  therein  directed.  And 
the  second  section  of  the  act  is  in  these  words  :  "Whenever 
the  loss  or  destruction  of  any  such  record  or  part  thereof  shall 
have  happened,  or  shall  hereafter  happen,  and  such  defect  can 
not  be  supplied,  as  provided  in  the  next  preceding  section, 
any  party  or  person  interested  therein  may  make  a  written 
application  to  the  court  to  which  such  record  belonged,  veri- 
fied by  affidavit  or  affidavits,  showing  the  loss  or  destruction 
thereof,  and  that  certified  copies  thereof  can  not  be  obtained 
by  the  party  or  person  making  such  application,  and  the  sub- 
stance of  the  record   so   lost  or  destroyed,  and  that  such  loss 
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or  destruction  occurred  without  the  fault  or  neglect  of  the 
party  or  person  making  such  application,  and  that  the  loss  or 
destruction  of  such  record,  unless  supplied,  will  or  may  result 
in  damage  to  the  party  or  person  making  such  application; 
and  thereupon  said  court  shall  cause  said  application  to  be 
entered  of  record  in  said  court,  and  due  notice  of  said  appli- 
cation shall  be  given,  as  in  chancery  cases,  that  said  applica- 
tion will  be  heard  by  said  court ;  and  if,  upon  such  hearing, 
said  court  shall  be  satisfied  that  the  statements  contained  in 
said  written  application  are  true,  said  court  shall  make  an 
order,  reciting  what  was  the  substance  and  effect  of  said  lost 
or  destroyed  record,  which  order  shall  be  entered  of  record  in 
said  court,  and  have  the  same  effect  which  said  original  record 
would  have  had  if  the  same  had  not  been  lost  or  destroyed, 
so  far  as  concerns  the  party  or  person  making  such  applica- 
tion and  the  persons  who  shall  have  been  notified,  as  provided 
for  in  this  section."     (2  Gross,  117.) 

What,  then,  is  the  meaning  of  the  words  "record  of  any 
judgment/' as  they  are  used  in  this  act?  It  seems  to  be 
argued  by  appellee  as  if  their  meaning  is,  in  his  opinion,  to  be 
limited  to  the  final  entering  of  the  judgment  of  the  court  bv 
the  clerk  in  the  proper  record.  This,  to  our  apprehension,  is 
entirely  too  narrow  a  construction  to  accomplish  the  purposes 
of  the  act,  nor  do  we  understand  that  such  is  the  plain  and 
obvious  import  of  the  words  used.  The  record  of  a  judgment, 
at  common  law,  was  known  as  "the  judgment  roll,"  and  this 
included,  as  well,  the  pleadings,  process,  etc.,  as  "signing 
judgment."  Stephens  on  Pleading,  24,  et  seq.;  Freeman  on 
Judgments,  51,  §  75. 

Under  our  practice,  while  the  pleadings,  process,  etc.,  are 
not,  as  at  common  law,  required  to  be  copied  on  a  parchment 
roll,  nor  in  the  record  book  in  which  final  judgment  is  entered, 
they  are  required  to  be  filed  in  the  oftice  of  the  clerk  ;  and, 
when  a  copy  of  the  record  of  the  judgment  is  required,  for 
the  purpose  of  bringing  the  case  by  appeal  or  writ  of  error  into 
this  court,  or  bringing  suit  upon  it  in  another  State,  or  as  evi- 
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deuce  under  an  issue  of  mil  tiel  record,  or  to  establish  a  former 
adjudication  of  the  same  subject  matter  between  the  same 
parties,  and,  indeed,  in  all  cases  where  it  is  essential  to  have 
a  complete  record  of  a  judgment,  the  pleadings  and  process 
are  an  indispensable  part  of  it.  And  the  general  rule  is,  that 
where  the  copy  of  a  record  of  a  judgment  is  required,  it  must 
be  of  the  whole  record,  so  that  the  court  may  determine  the 
legal  effect  of  the  whole  of  it,  which  may  be  quite  different 
from  that  of  a  part.  Eamiston  v.  Schwartz.  13  Serg.  &  Rawle, 
135  ;  Vance  v.  Reardon.  2  Nott  &  MeCord,  299  ;  Dismukes  et 
al.  v.  Musgrove,  8  Martin  (Lou.  R.  N.  S.)  375,  381;  Ingham 
v.  Crary,  1  Pa.  389-394. 

By  the  express  language  of  the  section  quoted,  when  the 
order  restoring  the  judgment  is  entered  of  record,  it  shall 
have  the  same  effect  which  the  original  record  would  have 
had  if  it  had  not  been  lost  or  destroyed.  It  is  manifest  that 
this  does  not  contemplate  that  a  party  shall  be  authorized  to 
restore  so  much  of  the  record  only  as  he  may  conceive  would 
prove  of  advantage  to  himself.  No  part  of  a  record,  by  itself, 
can  have  the  same  effect  that  it  does  when  taken  in  connection 
with  the  whole  of  the  record.  A  judgment  against  a  party 
without  notice,  either  actual  or  constructive,  is  void.  It  is 
not  a  judgment — it  is  a  blank,  as  if  it  had  not  been  written. 
Smith  v.  Smith,  17  111.  483. 

Here,  it  is  claimed  that  judgment  was  confessed  on  warrant 
of  attorney  and  cognovit.  The  original  record  showed  what 
these  contained — neither  the  petition  nor  the  order  does. 
Whether  the  confession  was  authorized  or  not,  can,  therefore, 
only  be  determined  by  inference.  The  validity  of  the  origi- 
nal judgment  was  apparent  from  the  record.  If  the  confes- 
sion was  unauthorized,  it  was  void.  Here  we  must,  to  deter- 
mine the  validity  of  the  judgment,  indulge  in  presumptions 
which  may  possibly  be  contrary  to  the  fact.  To  determine 
that  the  restored  record  has  the  same  effect  as  the  original, 
we  must  know  that  its  legal  effect  is  the  same.  It  is  not 
sufficient  to  say  that  we  will  presume  that  it  is  the  same,  until 
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the  contrary  shall  be  shown — we  must  know,  with  reasonable 
certainty,  that  it  is  the  same. 

We,  therefore,  hold,  that  the  substance  of  the  warrant  of 
attorney  and  cognovit  should  have  been  stated  in  the  petition, 
proved  on  the  hearing,  and  recited  in  the  order  of  the  court, 
so  that  the  legal  effect  of  the  judgment  would  appear  from 
the  restored  record  as  it  appeared  in  the  original  record. 

It  does  not  appear,  from  the  record  before  us,  whether  the 
judgment  was  rendered  at  a  regular  term  of  court  or  in  vaca- 
tion, what  was  the  substance  of  the  warrant  of  attorney  and 
cognovit,  or  by  whom  signed.  This,  we  think,  for  the  reasons 
given,  is  clearly  insufficient. 

We  do  not  hold  that  there  should  be  literal  accuracy,  either 
in  averment  or  proof,  but  substantial  accuracy  is  required, 
both  by  the  letter  and  spirit  of  the  act.  To  allow  a  party  to 
so  restore  a  record,  either  by  omissions  of  material  parts  or 
false  statements  of  facts,  as  to  give  it  a  presumptive  validity, 
even,  which  the  original  did  not  import,  would  afford  facili- 
ties for  the  perpetration  of  fraud  and  injustice  which  could 
not  have  been  intended  by  the  legislature,  when  enacting  the 
law  under  which  this  proceeding  was  had. 

We  think,  however,  that  the  investigation  in  cases  of  this 
kind  should  be  limited  to  the  inquiry,  what  was  the  substance 
of  the  original  record  which  is  sought  to  be  restored  ?  If, 
from  the  investigation,  it  clearly  appears  that  the  judgment 
was,  upon  its  face,  void,  then  the  party  could  not  possibly  be 
injured  by  its  not  being  restored,  and  no  order  to  that  effect 
should  be  made.  If,  however,  it  appears  that  it  was  voidable 
merely,  as  well  as  when  it  appears  that  it  was,  in  all  respects, 
regular  and  valid,  it  should  be  restored,  and  when  restored 
the  substance  of  the  record  should  be  given  as  it  was. 

We  do  not  think  that  any  questions  affecting  the  judgment, 
other  than  those  which  appeared  of  record,  should  be  inves- 
tigated. Whatever  defenses,  not  appearing  on  the  face  of 
the  record,  may  exist,  the  defendant  can  resort  to  precisely  as 
he  could  had  the  record  not  been  destroyed.     The  sole  object 
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of  this  proceeding  is,  to  restore  a  record,  and  we  do  not  con- 
ceive that  the  ends  of  justice  would  be  promoted  by  compli- 
cating it  with  other  issues. 

We  do  not  deem  it  necessary  to  add  more  than  to  say,  that 
the  defects  in  the  petition  and  order  of  court,  to  which  we 
have  alluded,  are  not  waived  or  cured  by  the  defendant's 
answer. 

The  order  of  the  court  below,  restoring  the  judgment,  is 
reversed,  and  the  cause  remanded,  with  leave  to  the  petitioner 
to  amend  his  petition,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Judgment  reversed. 


Andrew  Amen/d 

v. 

Mary  A.  Murphy. 

1.  Instruction — must  be  based  on  evidence.  An  instruction  is  properly 
refused  when  there  is  no  evidence  upon  which  to  base  it.  Thus,  in  a  suit 
to  recover  for  levying  upon  and  selling  property  selected  by  the  debtor 
as  exempt,  an  instruction  that  if  the  plaintiff  neglected  or  refused  to  sur- 
render, or  offer  to  turn  out,  other  property  subject  to  levy  and  sale,  he 
could  not  recover,  was  held  to  have  been  properly  refused,  there  being  no 
evidence  that  the  plaintiff  had  any  other  property  subject  to  levy  and 
sale. 

2.  Exemption —  when  party  claiming  must  turn  out  other  property. 
Where  an  officer  having  in  his  hands  a  distress  warrant,  before  making  a 
levy,  is  notified  by  the  debtor  that  he  claims  the  property  as  exempt,  and 
the  property  so  taken  is  specifically  exempt  under  the  statute,  the  debtor 
is  not  bound  to  turn  out  any  other  property  he  has,  to  enable  him  to  main- 
tain an  action  against  the  officer. 

|  3.  Same — election  to  proceed  for  actual  damages  or  the  penalty.  Where 
property  exempt  under  the  statute  has  been  taken  and  sold  by  an  officer, 
the  owner  has  the  right  to  waive  the  penalty  giveu  by  the  statute,  and 
sue  and  recover  the  value  of  the  property ;  in  other  wTords,  the  owner  has 
the  right  to  elect  whether  he  will  sue  for  the  simple  value  of  the  property, 
or  for  treble  its  value. 

22— 69th  III. 
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4.  Same — election,  how  made.  Where  three  counts  of  the  plaintiff's 
declaration,  in  a  suit  against  an  officer  for  levying  upon  and  selling  prop- 
erty exempt,  claims  the  statutory  penalty  of  treble  the  value  of  the  prop- 
erty, and  the  last  count  claimed  the  actual  value  only,  the  plaintiff'  may 
elect,  on  the  trial,  whether  to  proceed  for  simple  damages  or  the  penaltj^. 

5.  Same — piano  of  a  mv sic  teacher.  Where  an  officer,  under  a  distress 
warrant  for  rent  due,  levied  upon  and  sold  a  piano  which,  when  taken 
and  sold,  was  an  implement  of  the  debtor  iu  her  profession  or  business 
as  a  music  teacher,  upon  which  she  mainly  relied  to  support  an  aged 
mother  and  her  children,  and  the  officer  was  notified  of  the  claim  of 
exemption  when  he  distrained  the  same,  it  was  held,  that  a  recovery 
against  him  of  treble  its  value  was  proper. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Mr.  G.  D.  A.  Parks,  for  the  appellant. 

Messrs.  Fellows  &  Leonard,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  commenced  by  Mary  A. 
Murphy,  against  Andrew  Amend,  on  the  20th  day  of  Septem- 
ber, 1871,  in  the  circuit  court  of  Will  county. 

The  declaration  contains  four  counts.  The  first  three  are, 
in  substance,  alike,  averring  that  plaintiff  was  by  profession 
a  teacher  of  music;  that  she  had  a  pianoforte,  an  implement 
of  her  profession,  which  defendant,  as  a  constable,  took  and 
sold  by  virtue  of  a  distress  warrant;  that  the  piano  was 
exempt,  and  defendant  had  notice,  before  levy,  that  plaintiff 
claimed  it  as  exempt;  that  it  was  of  the  value  of  $100,  and 
alleging  treble  damages  under  the  statute. 

The  fourth  count  was  an  ordinary  one,  in  trespass.  Plea 
of  general  issue  was  filed,  the  cause  was  tried  before  a  jury, 
and  verdict  in  favor  of  plaintiff  for  $240. 

The  facts,  as  disclosed  by  the  record,  are  these:  The 
plaintiff'  was  a  widow,  with  a  family  consisting  of  an  aged 
mother  and  two  children,  who  were  dependent  upon  her  for 
support;    that   the  business    of   plaintiff  was  that  of  music 
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teacher,  and  that  she  used  the  piano  -which  was  levied  upon 
and  sold  by  defendant  as  an  implement  of  her  business,  and 
at  the  time  of  the  levy  she  had  a  class  often  pupils;  that  the 
defendant,  as  a  constable,  took  the  piano  upon  a  distress  war- 
rant for  rent;  before  the  taking  of  the  property,  he  was 
notified  that  the  plaintiff  claimed  it  as,  exempt,  under  the 
statute  ;  that  the  piano  was  worth  $100. 

It  is  insisted  by  appellant  that  the  court  erred  in  refusing 
to  give  his  fourth  instruction,  which  is  as  follows: 

"Although  the  piano  came  within  the  exemption  of  the 
statute,  in  its  character  as  an  implement  of  the  plaintiff,  used 
in  her  profession  as  a  music  teacher,  yet,  if  the  evidence  sat- 
isfies the  jury  that,  at  the  time  of  the  distress  or  before  the 
sale,  she  had  notice  or  knew  of  the  levy,  and,  also,  that  she 
had  other  property  subject  to  distress,  which  she  did  not  sur- 
render or  offer  to  surrender,  then  the  law  is,  that  she  thereby 
lost  her  privilege  of  exemption,  and  she  can  not  recover  in 
this  action." 

This  instruction  was  properly  refused.  There  was  no  evi- 
dence before  the  jury  that  the  plaintiff  had  other  property 
subject  to  distress,  and  hence  there  was  no  evidence  on  which 
to  base  the  instruction.  It  is  true,  evidence  was  introduced 
that  showed  that  plaintiff  had  a  gold  watch  and  chain,  but, 
on  motion  of  plaintiff,  this  testimony  was  excluded  from  the 
jury,  and  the  defendant  did  not  except  to  the  ruling  of  the 
court  on  that  question.  The  instruction  was  properlv  refused 
for  another  reason  :  the  evidence  shows  that,  before  the  defend- 
ant took  the  property,  he  was  notified  by  the  plaintiff  that 
she  claimed  it  as  exempt.  The  officer  having  notice  of  this 
fact,  and  the  piano  being  specifically  exempt  under  the  statute, 
the  plaintiff  was  not  bound  to  turn  out  other  property,  if  any 
she  had.  in  order  to  enable  her  to  recover  from  the  officer. 
The  rule  would  be  different  if  the  defendant  had  received  no 
notice  that  the  property  was  claimed  as  exempt  until  after  he 
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had  taken  it  on  distress  warrant.     Bonnell  v.  Bowman,  53  111. 
460. 

The  only  other  point  relied  upon  by  appellant  is,  the  court 
erred  in  refusing  to  give  his  6th  instruction,  which  is  as  fol- 
lows: 

"Although  the  plaintiff  has  established  a  cause  of  action, 
the  jury,  under  the  pleadings  in  this  case,  are  at  liberty  to 
render  a  verdict  for  single  damages  or  the  real  damages 
proven." 

It  has  been  held  by  this  court  that  where  property,  exempt 
under  the  statute,  has  been  taken  and  sold  by  an  officer,  the 
owner  has  the  right  to  waive  the  penalty  given  by  statute, 
and  sue  for  and  recover  the  value  of  the  property.  Pace  et  al. 
v.  Vaughan,  1  Gil  man,  30;   Cornelia  v.  Ellis,  11  111.  584. 

In  other  words,  the  party  injured  has  the  right  to  elect 
whether  he  will  sue  for  the  simple  value  of  the  property,  or 
for  treble  its  value. 

In  this  case,  i*i  plaintiff's  declaration,  she  claims  in  three 
counts,  under  the  statute,  three  times  the  value  of  the  prop- 
erty taken,  in  one  count  only  the  value  of  the  property.  Her 
declaration  is  broad  enough  to  recover  the  penalty  given  by 
statute,  or  it  is  sufficient  to  justify  a  recovery  of  the  value  of 
the  property.  If,  as  it  is  conceded,  she  had  a  right,  before 
bringing  suit,  to  elect  whether  she  would  sue  for  single  or 
treble  damages,  can  there  be  any  reason,  after  she  has  brought 
suit,  why  she  can  not  then  elect  to  recover  single  or  treble 
damages?  We  apprehend  there  can  be  no  doubt  upon  this 
question. 

The  plaintiff  introduced  her  evidence  with  a  view  to  recover 
treble  the  value  of  the  property  taken.  Her  instructions  to 
the  jury  were  prepared  with  that  view-  that  was  her  claim 
before  the  jury. 

In  this  view  of  the  case  we  do  not  think  the  court  erred  in 
refusing  the  sixth  instruction.     If  the  instruction   had   been 


1R78.]  Pond  v.  Ennts  rf  al.  341 

Syllabus. 

given,  it  would  have  virtually  deprived  the  plaintiff  of  the 
right  the  statute  has  given  her. 

The  court  had  the  right  to  treat  the  issue  on  the  fourth 
count  as  an  immaterial  one,  or  as  abandoned   by  the  plaintiff. 

So  far  as  the  record  shows,  the  questions  involved  in  this 
case  seem  to  have  been  fairly  submitted  to  the  jury;  the  evi- 
dence shows  an  undoubted  right  of  recovery.  The  piano 
taken  and  sold  was  an  implement  of  the  plaintiff  in  her  pro- 
fession or  business  as  music  teacher,  upon  which  she  mainly 
relied  to  support  an  aged  mother  and  her  children.  The 
legislature  has  seen  proper  to  exempt  this  property  from 
levy  and  sale,  and  the  defendant  having  been  notified  that  it 
was  claimed  as  exempt  when  he  took  and  sold  the  property, 
he  acted  at  his  peril,  and  we  see  no  reason  why  he  should 
not  now  abide  by  the  verdict  of  the  jury. 

The  majority  of  the  court  are  of  opinion  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


Lambert  Pond 

V. 

Juliather  E.  Ennts  et  al. 

1.  Decree— party  served  by  wrong  name,  though  an  infant,  bound  by. 
Where  the  real  party  in  interest  and  the  one  intended  to  be  sued  is  actu- 
ally served  with  process  in  the  cause,  even  though  under  a  wrong  name, 
he  must  take  advantage  of  the  misnomer  by  plea  in  abatement  in  such 
suit,  and  if  he  does  not  he  will  be  concluded  by  the  judgment  or  decree 
rendered,  the  same  as  if  he  were  described  by  his  true  name.  And  this 
rule  applies  as  well  to  infant  as  adult  defendants. 

2.  In  a  suit  to  foreclose  a  mortgage  against  the  infant  heirs  of  the  mort- 
gagor, one  of  the  heirs  was  described  in  the  proceedings  and  process  by 
the  name  of  Collin,  when,  in  truth,  her  name  was  Juliather  Eoline.  The 
summons  was  served  on  her  b}r  the  first  name,  and  a  guardian  ad  litem 
was  appointed  for  her,  who  neglected  to  plead  the  misnomer,  and  a  decree 
of  foreclosure  and  sale  was  rendered,  under  which  the  mortgaged  prem- 
ises were  sold  and  conveyed:    Held,  that  Juliather  Eoline  was  concluded 
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by  the  record  of  the  decree  and  sale,  the  same  as  though  her  proper  name 
had  appeared  therein  as  a  defendant, 

3.  Same^— party  may  be  connected  with  record  by  proof  aliunde.  Where 
a  party  is  sued  by  a  wrong  name,  and  suffers  a  judgment  or  a  decree  to 
be  taken  against  him  by  such  name,  he  may  be  connected  with  the  suit 
by  proper  averments,  and  when  such  averments*  are  made  and  proved, 
the  party  intended  to  be  named  in  the  judgment  or  decree  is  affected 
thereby  as  though  he  were  properly  named  therein. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Sabix  D.  Puterbaugh,  Judge,  presiding. 

Messrs.  McCuEloch  &  Stevens,  for  the  appellant. 

Messrs.  Wead  &  Jack,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  in  the  Peoria  circuit  court, 
brought  by  Juliather  EolineMoffitt  against  Lambert  Pond,  for 
the  recovery  of  one  undivided  one-sixth  interest  in  fee  simple, 
in  the  south-east  quarter  of  section  17,  town.  11  north,  range 
9  east,  in  Peoria  county.  A  verdict  was  found  for  the  quan- 
tity demanded.  A  new  trial  was  granted  under  the  statute, 
and  at  a  subsequent  term  the  marriage  of  plaintiff  with 
Ezekiel  Ennis  was  suggested,  and  he  was  admitted  as  a  plain- 
tiff, and  leave  was  given  to  file  an  additional  count  to  the 
declaration,  setting  forth  the  claim  of  plaintiff  as  five  thirty- 
sixths  of  the  premises. 

The  jury  found  for  the  plaintiff,  as  claimed,  whereupon  the 
plaintiff  remitted  so  much  of  the  verdict  as  exceeds  one-seventh 
of  the  premises,  and  agreed  that  judgment  should  be  entered 
for  an  undivided  one-seventh,  which  was  accordingly  done. 
To  reverse  this  judgment  the  defendant  appeals. 

The  only  point  of  any  importance  arising  on  the  record  is, 
the  ruling  of  the  court  in  excluding  the  record  of  certain  pro- 
ceedings in  chancerv  to  foreclose  a  morto-ao-e  on  this  tract  of 
land,  executed  by  the  father  of  the  plaintiff,   in  his  lifetime, 
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under  whom  she  claims  as  a  devisee^  The  defendant  claims 
title  under  these  proceedings,  and  his  title  is  not  questioned 
except  as  to  the  interest  claimed  by  the  plaintiff. 

It  is  contended  she  was  not  a  party  to  the  foreclosure  pro- 
ceedings, and  therefore  not  concluded  by  them. 

The  facts  are  briefly  these  :  One  Neal  held  a  mortgage  on 
the  land,  to  secure  the  payment  of  one  thousand  dollars,  exe- 
cuted by  Abner  Moffitt,  the  father  of  appellee,  dated  July  6, 
1857,  the  date  of  the  note,  which  was  payable  one  year  after 
date.  Abner  Moffitt  died  January  21,  1858,  after  making  a 
will,  by  which  he  devised  this  tract  of  land  to  his  widow, 
Julia  Ann.  and  his  children,  of  whom  appellee  was  one,  the 
second,  then  aged  six  years.  After  his  death  another  child 
was  born,  but  soon  after  died. 

Julia  Ann,  the  widow,  on  the  7th  of  August,  1858,  pre- 
sented her  petition  to  the  probate  court  of  Peoria  county,  to 
be  appointed  administratrix,  in  which  she  states  the  names 
and  ages  of  the  children  left  by  the  intestate,  of  whom  there 
were  five  born  in  his  lifetime,  and  a  posthumous  child,  then 
three  months  old.  The  petition  was  signed  by  the  mother, 
and  one  of  the  children,  the  second  oldest,  is  named  in  the 
petition  Collin  Moffitt.  The  petition  was  sworn  to  by  one 
Hugh  Moffitt. 

After  her  appointment  as  administratrix,  she  filed  her  peti- 
tion to  the  county  court,  sitting  in  probate,  for  an  order  to 
sell  the  real  estate  of  the  intestate,  which  was  the  land  in 
controversy,  to  which  the  children  of  the  intestate  were  made 
defendants,  the  second  in  years  being  named  therein  as  Juli- 
ather,  the  plaintiff  in  this  ejectment. 

The  sheriff  returned  upon  the  summons  issued  against  them, 
in  which  they  were  described  as  the  minor  heirs  of  Abner 
Moffitt,  deceased,  that  he  had  served  it  upon  all  of  them, 
describing  plaintiff  as  Eoline  Juliather. 

In  the  proceedings  to  foreclose  the  mortgage  she  is  named 
as  Collin. 
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The  only  question  of  any  importance  raised  on  this  record 
is,  was  the  appellee  a  party  to  the  foreclosure  proceedings  by 
service  of  process  upon  her?  Did  site  have  legal  notice  of 
the  proceedings  to  foreclose  this  mortgage  executed  by  her 
father  in  his  lifetime,  under  whom  she  claims  ?  Of  this  there 
can  be  no  reasonable  doubt. 

The  sheriff  who  served  the  summons,  testifies  that  he  served 
it  upon  all  the  children  as  they  were  pointed  out  to  him  by 
the  mother,  and  left  with  them  copies.  It  is  entirely  imma- 
terial by  what  names  they  were  sued  and  summoned,  the 
essential  question  being,  were  the  persons  interested  served 
with  process?  Names  are  nothing.  The  gist  of  the  matter 
is,  were  the  parties  in  interest  actually  served.  If  the  real 
party  is  served,  even  under  a  wrong  name,  he  must  take  ad- 
vantage of  that  on  the  trial.  And  this  rule  applies  as  well  to 
infants  as  to  adults.  The  infant  was  a  party,  and  a  guardian 
ad  litem  was  appointed  to  defend  her  interests.  He  could  and 
should  have  pleaded  the  misnomer;  but  failing  to  do  so,  and 
a  decree  taken  against  her  by  a  wrong  Christian  name,  can 
never  be  questioned  on  that  score  at  any  future  time.  An 
infant  in  court  has  no  more  or  greater  rights  than  an  adult. 

A.  decree  against  an  adult  by  a  wrong  name  would  attach  to 
him  through  all  time,  and  there  is  no  remedy.  So  with  an 
infant.  This  is  clearly  the  doctrine,  as  recognized  by  this  court 
in  Gurnard,  v.  Heysinger,  15  111.  288.  In  an  action  on  a  judg- 
ment the  defendant  can  not  interpose  any  defense  which  he 
might  have  made  in  the  original  suit.  Here,  in  the  suit  to  fore- 
close, this  plaintiff,  sued  by  a  wrong  name,  should  have  inter- 
posed the  proper  defense.  This  decree  of  foreclosure  was  as 
valid  and  binding  on  this  then  infant  as  on  an  adult,  and  it 
is  too  late  now  to  say  her  name  is  Juliather  Eoline,  and 
not  Collin.  What  matters  it,  it  may  be  asked,  what  her  real 
name  is?  Did  the  proper  person  have  notice,  by  summons, 
of  these  proceedings  ?  If  testimony  of  a  disinterested  witness 
is  to  be  believed,  she  did  have  such  notice.  A  guardian  ad 
litem  was  appointed  for  her,  and  no  defense   was  made.     The 
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matter  has  become  res  adjudicata,  and  the  misnomer  can  not 
be  available  for  the  purposes  of  this  recovery. 

A  respectable  writer,  treating  on  this  subject,  says,  the 
persons  who  are  directly  parties  to  a  judgment  can  generally 
be  ascertained  by  an  inspection  of  the  record.  But  this  is 
not  always  the  case.  It  may  happen  that  the  name  of  some 
of  the  parties  is  incorrectly  stated.  The  weight  of  authority 
is,  if  the  writ  is  served  on  a  party,  by  a  wrong  name,  intended 
to  be  sued,  and  he  fails  to  appear  and  plead  the  misnomer  in 
abatement,  and  suffers  judgment  to  be  obtained,  he  is  con- 
cluded, and  in  all  future  litigation  may  be  connected  with  the 
suit  or  judgment  by  proper  averments;  and  when  such  aver- 
ments are  made  and  proved,  the  party  intended  to  be  named 
in  the  judgment  is  affected  as  though  he  were  properly  named 
therein.  Freeman  on  Judgments,  sec.  154,  page  125.  Refer- 
ence is  made  to  the  case  cited  from  15  111.  supra,  to  National 
Bank  v.  Jaggers,  31  Md.  38  ;  Ins.  Co.  v.  French,  18  Howard 
(N.  S.)  404;  Smith  v.  Bowler,  1  Mass.  76;  Oakley  v.  Giles,  3 
East,  167  ;  Smith  v.  Patten,  6  Taunton,  115  ;  Crawford  v. 
Satchrvell,  2  Strange,  1218. 

We  have  examined  the  cases  to  which  reference  is  made, 
and  believe  they  support  the  text.  Craivford  v.  Satchwell,  2 
Strange,  1218,  was  an  action  of  trespass  and  false  imprison- 
ment, brought  by  the  plaintiff  in  the  Christain  name  of  Archi- 
bald Crawford.  The  defendant  justified  under  a  capias  ad 
satisfaciendum  upon  a  judgment  against  Arthur  Crawford,  and 
averred  that  the  plaintiff  in  this  action  was  the  same  person 
who  was  sued  by  the  name  of  Arthur ;  and,  on  demurrer,  the 
court  held  it  a  good  plea,  the  defendant  having  missed  his 
time  of  taking  advantage  of  the  misnomer,  which  should  have 
been  by  pleading  it  in  the  first  action.  In  the  case  of  a  bond 
given  in  a  wrong  name,  he  must  be  sued  by  that  wrong  name, 
and  the  execution  must  pursue  it. 

Oakley,  qui  tarn  v.  Giles,  3  East,  167,  was  an  action  to  recover 
a  penalty  under  a  statute.  The  defendant  was  served  with 
process  in  the  name  of  William  Giles,  his  true  name  being 
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Edward,  in  consequence  of  which  hedid  not  appear ;  but  the 
plaintiff  afterwards  served  him  with  a  copy  of  the  declaration 
by  his  right  name,  and  proceeded  to  judgment  against  him 
for  want  of  a  plea,  and  sued  out  execution.  Motion  being 
made  to  set  aside  the  proceedings  for  irregularity,  the  court 
refused  the  rule,  saying  that  the  defendant,  having  been  the 
real  person  served  with  process,  ought  to  have  pleaded  in 
abatement,  and  could  not  take  advantage  of  the  misnomer  in 
any  other  manner  than  that  which  the,  law  had  marked  out. 
If  this  were  allowed,  pleas  in  abatement  for  a  misnomer  might 
be  struck  out  of  the  books. 

Smith  v.  Patten,  6  Taunton,  115,  (1  Eng.  C.  L.  E.  350,)  was, 
where  the  defendant  was  sued  by  a  wrong  name,  and  omitted 
to  plead  it  in  abatement,  and  suffered  judgment  to  be  entered 
against  him,  though  he  had  not  appeared  to  the  wrong  name. 
It  was  held,  as  the  defendant  might  have  pleaded  in  abatement, 
and  not  having  availed  of  that  opportunity,  he  could  not  now 
come  to  set  aside  the  proceedings,  the  court  saying,  it  would 
be  of  the  worst  consequence  if  defendants  should  be  permit- 
ted to  lie  by  and  increase  expenses,  and  then  move  to  set  aside 
the  proceedings.     The  rule  was  discharged. 

In  Smith  v.  Bowker^l  Mass.  76,  the  court  announce  the 
same  doctrine,  citing  with  approbation  GV«vr/b/'<i  v.  Satelnvell, 
2  Strange,  supra. 

In  The  First  National  Bank  of  B(dtimore,  garnishee,  etc.,  of 
W.  B.  Lounsbury  v.  Jacjgers,  31  Maryland,  38,  it  appeared  the 
true  name  of  the  defendant  in  the  judgment,  the  party  intended 
to  be  sued  and  upon  whom  the  writ  was  served,  was  Wales  B. 
and  not  William  B.  Lounsbury  ;  and  it  was  insisted  that,  the 
judgment  being  against  William,  the  attachment  could  not 
bind  the  assets  or  credits  of  Wales.  The  court  say  :  there  is 
no  doubt  that  when  a  party  is  sued  by  a  wrong  name,  and  he 
appears  to  the  suit  and  does  not  plead  the  misnomer  in  abate- 
ment, and  judgment  is  rendered  against  him  in  the  wrong 
name,  execution  may  be  issued  upon  it  in  that  name,  and 
levied   upon  the  effects  and  property  of  the   real  defendant. 
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But  the  court  say,  there  is  some  conflict  in  the  decisions 
whether  the  same  result -will  follow  if  he  does  not  appear,  and 
the  judgment  is  obtained  by  default.  But  the  weight  of 
authority  is,  that  this  makes  no  difference,  and  if  the  writ  is 
served  on  the  party  intended  to  be  sued,  and  lie  fails  to  oppenr 
and  plead  in  abatement,  and  suffers  judgment  to  go  by  default, 
he  is  concluded,  and  in  all  future  litigation  may  be  connected 
with  the  suit  by  proper  averments.  The  cases  supru  are  cited 
with  approbation,  as  sustaining  this  doctrine. 

The  same  doctrine  is  announced  in  The  Lafayette  Ins.  Co. 
v.  French,  18  Howard,  (U.  S.)  404,  where  the  company  had 
been  sued  by  a  wrong  name,  but  had  neglected  to  plead  the 
misnomer  in  abatement. 

In  Stearlie  v.  Reed,  Admr.  2  Wash.  Cir.  C.  Rep.  274,  it  was 
held  a  mere  misnomer  was  not  sufficient  to  exclude  the 
record  of  such  a  judgment  from  being  given  in  evidence,  if, 
in  point  of  fact,  the  party  appeared  by  a  wrong  name,  and, 
instead  of  pleading  the  misnomer,  went  to  issue  on  otlier 
points,  and  judgment  was  given  against  him.  The  true  name 
of  the  administrator  was  Joseph  Reed,  and  the  proceedings 
were  against  James  Reed,  administrator.  An  appearance  was 
entered  for  the  administrator  by  the  name  of  James  Reed,  and 
a  regular  plea  put  in  in  that  name.  The  court  ask,  can  there 
be  any  doubt  that  this  evidence  fully  supports  the  averment 
that  Joseph  Reed,  the  defendant  in  this  suit,  and  James  Reed, 
the  defendant  in  the  writ  of  error,  are  one  and  the  same? 
The  surname  is  the  same,  the  description  of  character  is  the 
same,  but  the  Christian  name  is   mistaken. 

We  are  at  a  loss  to  perceive  any  substantial  difference  be- 
tween the  case  before  us  and  those  cited. 

The  fact  that  appellee  was  an  infant  at  the  time  the  process 
was  served  upon  her,  can  not  affect  the  principle.  An  infant 
is  as  much  bound  by  the  rules  of  law  and  of  pleading  as  an 
adult,  and  this  infant  enjoyed  the  protection  of  the  court,  who 
appointed  for  her  a  guardian  to  protect  her  interests,  and  who 
could  have  availed  of  the  misnomer  by  plea  in  abatement. 
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There  can  not  be  a  particle  of  doubt  that  the  plaintiff  in 
this  ejectment  was  the  person  made  a  party  in  the  foreclosure 
proceedings,  and  was  duly  served  with  process,  and  a  copy 
left  for  her,  though  by  a  wrong  Christian  name.  This  error, 
according  to  the  authorities  cited,  can  not  be  availed  of  in 
any  subsequent  proceeding.  By  this  service,  the  court  obtained 
jurisdiction  of  her  person,  and  she  can  not  now  allege  a  mis- 
nomer. In  such  a  case  the  Christian  name  is  nothing.  Ap- 
pellee was  one  of  the  devisees  under  her  father's  will  ;  as 
such  she  was  notified  of  the  proceedings,  and  this  is  all  the 
law  requires.  She,  the  party  in  interest,  had  actual,  legal 
notice,  by  summons,  duly  served  upon  her.  No  plea  in  abate- 
ment for  misnomer  was  put  in,  but  judgment  went  against 
her,  the  real  person,  by  the  wrong  Christian  name.  This 
did  not  vitiate  the  proceedings,  and  she  must  be  held  to  be 
concluded  by  that  judgment. 

The  court  erred  in  excluding  the  record  of  the  proceedings 
in  the  foreclosure  suit,  for  the  reason  alleged,  and  for  this 
error  the  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


John  D,   Lelakd 

v. 
Samuel  A.  Baery. 

1.  Action — must  le  brought  on  higher  security.  Where  a  party  has  dif- 
ferent securities  of  different  descriptions  for  the  same  debt  or  demand, 
and  from  the  same  person,  he  must  found  his  action  on  that  security  which 
is,  in  law,  of  the  higher  nature  and  efficacy.  Thus,  assumpsit  can  not,  in 
general,  be-supported  where  there  is  an  express  contract,  under  seal,  or  of 
record,  which  relates  to  the  same  subject  matter,  and  is  still  in  force,  but 
the  party  must  proceed  in  debt  or  covenant  where  the  contract  is  under 
seal,  or  in  debt  or  scire  facias  if  it  be  of  record,  even  though  the  debtor, 
after  such  contract  was  made,  expressly  promised  to  perform  it. 
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2.  So,  where  a  party,  being  liable  upon  a  replevin  bond,  promised,  in 
writing,  to  pay  the  amount  of  his  liability  by  the  next  term  of  court,  if 
no  suit  was  brought  on  the  bond,  but  the  bond  was  not  released,  it  was 
held,  that  no  action  would  lie  upon  the  subsequent  promise,  as  it  could  not 
merge  or  destroy  the  higher  security. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  D.  Leland  against 
Samuel  A.  Barry,  upon  the  cause  of  action  set  forth  in  the 
opinion. 

Mr.  James  McCullough,  for  the  appellant. 

Messrs.  McIntyre  &  Leland,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  seems  that  one  Haggard  prosecuted  a  replevin  suit 
against  the  sheriff  of  Iroquois  county,  to  recover  a  pair  of 
mules,  and,  to  enable  the  coroner  to  execute  the  writ,  he,  as 
principal,  and  Alpha  G.  Willard,  Chris.  Mohr  and  defendant 
in  error,  as  sureties,  executed  a  replevin  bond,  with  the  usual 
conditions.  The  replevin  suit  was  subsequently  dismissed 
for  want  of  prosecution,  and  a  writ  of  rrtorno  habendo  was 
awarded.  After  the  dismissal  of  the  suit,  defendant's  attor- 
neys therein  wrote  defendant  in  error  informing  him  that, 
if  his  liability  under  the  bond  was  not  settled,  suit  would  be 
brought  to  the  next  term  of  the  circuit  court,  and  further 
costs  would  thereby  be  incurred. 

Defendant  thereupon  wrote  the  attorneys  this  letter,  dated 
February  8th,  1871:  "Gentlemen:  I  am  authorized  to  say 
for  A.  G.  Willard  and  C.  Mohr,  as  well  as  myself,  that  we 
will  settle  the  claim — Haggard  replevin  suitj — without  further 
costs,  and  pay  the  same  by  next  term  of  court.  This  you  may 
rely  upon."  The  present  suit  was  brought  on  this  letter,  against 
defendant  in  error,  and  a  trial  was  had  in  the  circuit  court, 
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where  the  jury  found  a  verdict  for  the  defendant,  and  a  judg- 
ment was  rendered  thereon. 

It  is  urged,  in  affirmance  of  this  judgment,  that  the  letter 
upon  which  suit  was  brought  constitutes  no  cause  of  action. 

It  is  said,  in  Chitty's  Pleadings,  6th  Am.  Ed.  Vol.  1.  p. 
117,  "where  a  party  has  different  securities  of  different  descrip- 
tions, for  the  same  debt  or  demand,  and  from  the  same  per- 
son, he  must  found  his  action  on  that  security  which  is,  in 
law,  of  the  higher  nature  and  efficacy.  Thus,  assumpsit  can 
not,  in  general,  be  supported  where  there  has  been  an  express 
contract  under  seal,  or  of  record,  which  relates  to  the  same 
subject  matter,  and  is  still  in  force;  but  the  party  must  pro- 
ceed in  debt  or  covenant  where  the  contract  is  under  seal,  or 
in  debt  or  scire  facias  if  it  be  of  record,  even  though  the 
debtor,  after  such  contract  was  made,  expressly  promised  to 
perform  it." 

This  authority  seems  to  be  to  the  point,  and  conclusive  of 
the  case.  The  replevin  bond  was  joint  and  several,  and  the 
obligee  could  have  maintained  an  action  of  debt  upon  it 
against  defendant  in  error  severally  and  alone,  and  it  is  a  well 
recognized  rule  of  law,  that  an  instrument  under  seal  is  of  a 
higher  nature  and  efficacy  than  an  instrument  not  under  seal. 
These  rules  are  elementary,  and  do  not  require  the  citation 
of  authority  in  their  support,  and  they  are  so  easy  of  appli- 
cation that  reference  to  cases  need  not  be  made  for  their  illus- 
tration. 

In  this  case,  plaintiff  held  a  security  for  the  money  by  the 
bond,  and  a  promise  by  letter,  or  verbally,  could  not  support 
the  action.  No  one  could  say  that  writing  the  letter  released 
or  discharged  defendant  from  liability  on  the  bond.  It  did 
not,  nor  could  it,  merge  the  higher  into  the  lower  character 
of  security.  The  letter,  then,  as  we  have  seen,  formed  no 
cause  of  action,  and  had  a  recovery  been  had  on  it,  the  court 
would  have  arrested  it  on  motion. 

In  this  view  of  the  case,  the  discussion  and  decision  of  the 
other    questions    presented    by   the    assignment    of  errors  is 
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unnecessary  ;  and  as  they  are  unnecessary  to  the  decision  of  the 
case,  or  to  guide  the  court  below  on  another  trial,  we  deem 
it  unnecessary  to  decide  them.  Such  decisions  being  regarded 
bv  a  large  portion  of  the  profession  as  obiter  dictum,  their  dis- 
cussion and  their  decision  would  not,  therefore,  be  profitable. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Edward  Kehoe  et  al. 
v. 
Mary  E.  Eounds. 

1.  Practice— restoring  lost  records  wider  act  of  1872.  The  act  of  1872, 
providing-  for  the  restoration  of  the  record  of  a  suit  when  destnwed  by- 
fire,  contemplates  that  the  whole  record  shall  be  substantially  supplied. 
The  supplying  of  a  cop}'  of  the  declaration  and  affidavit  in  an  action  of 
replevin,  without  any  copy  of  the  writ,  and  the  officer's  return  thereon,  is 
not  a  compliance  with  the  statute,  and  does  not  authorize  a  judgment  by 
default. 

2.  Replevin—  affidavit  must  be  sworn  to.  In  order  to  sustain  a  judg- 
ment by  default  in  replevin,  the  affidavit  filed  in  the  cause  must  appear 
to  have  been  sworn  to. 

3.  Same — when  damages  may  be  assessed  wider  count  in  trover.  There 
is  no  authority,  under  the  statute,  in  an  action  of  replevin,  to  render  judg- 
ment for  the  value  of  the  property,  as  in  an  action  of  trover,  except  where 
it  shall  appear,  from  the  officer's  return  on  the  writ,  that  he  was  unable 
to  obtain  it  under  the  writ.  The  plaintiff's  affidavit  of  that  fact  will  not 
answer.    Where  the  writ  is  lost,  it  should  be  restored  by  a  copy. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county. 

This  was  an  action  of  replevin,  by  Mary  E.  Rounds,  against 
Edward  Kehoe,  for  a  piano.  The  opinion  of  the  court  states 
the  facts. 

Mr.  Thomas  A.  Moran,  for  the  plaintiffs  in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  appears,  from  the  record  before  us,  that  Mary  E.  Bounds 
commenced  an  action  in  the  Superior  Court  of  Cook  county, 
against  the  plaintiffs  in  error,  in  replevin,  to  recover  the  pos- 
session of  a  piano.  Service  of  process  was  had  and  the  plead- 
ings  made  up,  but,  before  the  cause  could  be  tried  on  the  issue 
joined,  the  entire  record  was  destroyed  by  fire  in  October, 
1871. 

On  the  11th  day  of  January,  1873,  defendant  in  error 
obtained  leave  to  supply  a  substantial  copy  of  the  original 
declaration,  which  was  done.  The  declaration,  as  restored, 
was  in  the  usual  form,  only  there  was  added  a  count  in 
trover  for  the  conversion  of  the  property.  On  the  same  day 
she  filed  what  purports  to  be  an  affidavit  in  replevin,  in  which 
it  is  alleged  she  was  the  owner  of  the  piano  about  to-be 
replevied,  and  all  other  facts  required  by  the  statute  to  be 
stated.  It  was  subscribed  by  her,  but  if  it  was  ever  sworn 
to,  the  officer  failed  to  attach  his  official  attestation. 

On  the  same  day,  the  plaintiff  in  the  court  below  filed 
another  affidavit,  in  which  she  declared  the  declaration  and 
affidavit  therewith  filed  were  substantial  copies  of  the  original 
declaration  and  affidavit  which  had  been  destroyed;  that  the 
personal  property  described  in  the  writ,  was  not  and  could 
not  be  found,  as  she  was  informed  by  the  officer  who  served 
the  writ;  and  asked  that  the  original  cause  be  reinstated. 
Thereupon  a  new  writ  of  replevin  was  issued,  in  the  form 
of  an  original  writ,  for  the  recovery  of  the  piano,  which  was 
served  upon  both  of  the  defendants  by  reading.  It  was  made 
returnable  to  the  March  term  of  the  court.  Neither  of  the 
defendants  appearing,  judgment  was  rendered  against  them 
by  default,  and  the  court  adjudged  that  the  plaintiff  should 
retain  the  property  replevied. 

On  a  subsequent  day  of  the  same  term  the  court  found  the 
property  had  not  been  obtained  by  the  officer  who  had  served 
the  writ.    Accordingly  the  court  proceeded  to  assess  the  plain- 
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tiff's  damages  for  its  value,  under  the  count  in  trover,  and  ren- 
dered judgment  against  the  defendants  for  $240. 

It  is  very  clear,  the  record  in  the  former  suit,  which  had 
been  destroved,  was  not  restored  in  the  manner  prescribed  in 
the  act  of  1872,  nor  under  any  practice  known  to  the  common 
law.  The  statute  contemplates  the  whole  record  shall  be 
substantially  supplied.  This  was  not  done,  and  no  reason  is 
shown  why  it  was  not  done.  There  was  no  effort  made  to 
restore  the  original  writ  and  the  sheriff's  return. 

If  the  issuing  of  the  new  writ  could  be  regarded  as  the 
commencement  of  a  new  suit,  and  the  declaration  and  affida- 
vit be  treated  as  original  papers  filed  in  the  new  cause,  then 
there  are  two  reasons,  which  we  think  are  unanswerable,  why 
this  judgment  can  not  be  maintained: 

First.  There  was,  in  fact,  no  affidavit  in  replevin,  and  the 
writ  was  improvidently  issued.  What  purports  to  be  one 
was  never  sworn  to,  and  is  really  no  affidavit  in  the  cause. 

Second.  There  is  nothing  in  the  record  that  shows  the 
property  to  be  replevied  was  not  found  by  the  officer.  How, 
then,  could  the  court  assess  damages  for  its  value,  under  the 
count  in  trover?  It  does  not  appear  what  return  the  officer 
made  on  the  original  writ — whether  he  obtained  it  and  deliv- 
ered it  to  the  plaintiff,  or  whether  he  was  unable  to  find  it. 
The  fact,  plaintiff  states,  in  her  affidavit,  the  officer  told 
her  he  could  not  find  the  property  on  the  original  writ,  does 
not  relieve  the  case  of  the  difficulty.  That  fact  could  onlv 
be  made  to  appear  by  restoring  the  officer's  return.  It  was 
practicable  to  do  this,  yet  it  was  not  done,  and  there  is  abso- 
lutely nothing  in  the  record  that  shows  whether  the  property 
was  obtained.  The  service  upon  the  last  writ  is  simply  bv 
reading,  and  the  officer  does  not  state  whether  he  was  able  to 
obtain  the  property. 

There  is  no  authority,  under  the  statute,  for  the  court  to 
render  judgment  for  the  value  of  the  property,  as  in  an  action 
of  trover,  except  in  cases  where  it  shall  appear  the  officer  was 
23— 69th  III. 
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unable  to  obtain  it  on  the  replevin  writ.     This  fact  does  not 
appear  in  the  case,  and  hence  the  judgment  is  unwarranted. 

For  aught  that  appears  in  the  record,  the  plaintiff  may  have 
obtained  the  piano  on  one  writ  or  the  other,  and  now  has  a 
judgment  for  its  value.  Indeed,  the  court  first  adjudged  the 
plaintiff  should  retain  the  property  replevied,  and  afterwards 
assessed  damages  for  its  value,  and  rendered  judgment  accord- 
ingly. 

This  was  error,  for  which  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Livingston  Compton 

V. 

William  Payne. 

Implied  contract — arises  only  in  absence  of  express  contract.  Where 
work  and  labor  is  done  under  an  express  contract,  a  suit  to  recover  for 
the  same  must  be  between  the  parties  to  the  contract,  and  a  third  person, 
though  benefited  by  it,  can  not  be  sued  upon  an  implied  assumpsit. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  Marsh  &  Mayo,  for  the  appellant. 

Messrs.  Kountree  &  McHugh,  and  Mr.  Charles  Blanch- 
ard,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court: 

This  was  assumpsit,  upon  the  common  counts,  brought  in 
the  Cook  circuit  court,  by  William  Payne,  against  Livings- 
ton Compton,  to  recover  for  work  and  labor  upon  an  implied 
undertaking. 


1873.]  Kendall  v.  Limbekg.  355 

Syllabus. 

Issue  having  been  joined  upon  the  plea  of  non-assumpsit, 
on  trial  by  jury,  there  was  a  verdict  for  the  plaintiff,  on 
which  the  court,  overruling  defendant's  motion  for  a  new 
trial,  gave  judgment.  The  evidence  and  exceptions  upon  the 
trial  having  been  preserved  by  bill  of  exceptions,  the  defend- 
ant brings  the  case  here  by  appeal. 

From  the  evidence,  it  appears  that  the  recovery  was  based 
upon  an  implied  assumpsit,  arising  upon  a  supposed  benefit 
of  the  work  and  labor  to  the  defendant,  while  it  also  appears, 
by  the  clear  weight  and  preponderance  of  the  evidence,  that 
the  work  and  labor  sued  for  were  done  and  performed  under 
a  special  written  contract,  under  seal,  between  one  Reuben 
H.  Compton  of  the  one  part,  and  the  plaintiff  and  John 
Payne  of  the  other  part. 

In  Walker  v.  Brown.  28  111.  378,  which  was  such  a  case,  it 
was  held  that  where  work  is  done  under  a  special  contract, 
the  suit  must  be  between  the  parties  to  the  contract,  and  that 
third  persons,  though  benefited  by  the  work  done,  can  not  be 
sued  upon  an  implied  assumpsit;  that  an  implied  undertaking 
can  not  arise  as  against  one  benefited  by  the  work,  when  such 
work  was  done   under  a  special   contract  with  other  persons. 

It  follows  that  the  action  in  this  case  is  misconceived,  and 
the  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


Edwin  K.  Kendall 

V. 

Julius  M.  Limbeeg. 

1.  Depositions — certificate  of  official  character  of  person  taking.  Where 
a  deposition  is  taken  by  a  commissioner,  no  certificate  of  his  official 
character  is  necessary. 

2.  Same — mistake  in  certificate  as  to  the  commission.  A  commissioner 
taking-  a  deposition  under  a  commission,  is  not  required  to  certify  any  thing 
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in  respect  to  the  commission,  and  therefore  if  he  undertakes  to  describe 
it  in  his  certificate,  and  misdescribes  the  name  of  the  clerk  who  issues 
it,  it  will  be  no  ground  for  suppressing-  the  deposition. 

3.  Same — mistake  of  party' 's  name  in  certificate  of  administering  oath. 
"Where  the  names  of  the  parties  to  the  suit  are  properly  described  in  the 
caption  of  a  deposition,  a  subsequent  mistake  in  the  christian  name  of 
the  plaintiff,  in  the  certificate  of  the  swearing  of  the  witness,  will  not  be 
fatal,  as,  taking  the  whole  deposition  together,  there  can  be  no  doubt  that 
the  witness  was  properly  sworn. 

4.  Evidence — opinion  as  to  character  of  an  act  done.  In  an  action 
for  false  imprisonment,  it  is  error  not  to  suppress  an  answer  of  a  witness 
in  a  deposition  that  characterizes  the  defendant's  treatment  of  the  plain- 
tiff as:  "I  thought  then,  and  think  now,  that  the  defendant's  treatment 
of  plaintiff  was  very  indecent,  brutal,  and  very  unbecoming  an  officer  and 
gentleman."  But  if  the  witness  has  previously  given  all  the  particulars 
of  the  treatment,  detailing  the  acts  and  words,  so  as  to  enable  the  jury  to 
judge  of  the  character  of  the  same,  the  error  will  not  be  so  grave  as  to 
call  for  a  reversal. 

5.  Same — to  prove  the  appointment  of  one  as  constable.  The  records  of 
the  town  clerk's  office  are  not  the  proper  evidence  of  the  appointment  of 
one  to  the  office  of  constable  to  fill  a  vacancy.  The  warrant  of  appoint- 
ment, it  seems,  is  the  proper  evidence  of  the  fact. 

6.  New  trial, — newly  discovered  evidence.  Where  the  name  of  the 
witness,  whose  testimony  is  relied  on  for  a  new  trial,  was  known  to  the 
party  so  applying,  and  his  knowledge  of  the  facts  also,  but  not  his  place 
of  residence,  this  will  be  no  ground  for  granting  a  now  trial.  The  party 
should  have  applied  for  a  continuance  to  get  the  witness. 

7.  Where  the  newly  discovered  evidence  is  not  conclusive  in  its  char- 
acter, but  is  merely  cumulative  and  contradictory  of  the  other  party's 
witnesses,  it  affords  no  ground  for  a  new  trial. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  S.  R.  Moore,  for  the  appellant. 

Mr.  James  N.  Orr,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  by  Limberg  against 
Kendall,  for  false  imprisonment.  A  verdict  and  judgment 
were  rendered  against  the  defendant,  and  he  has  appealed 
from  the  judgment. 
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Errors  are  assigned  in  respect  to  depositions  which  were 
taken  in  the  cause  : 

First — That  they  were  not  accompanied  by  a  certificate  of 
the  official  character  of  the  person  taking  the  depositions. 
They  were  taken  by  a  commissioner,  and  no  such  certificate 
was  required. 

Second — That  the  commissioner  certifies  he  was  acting  un- 
der a  commission,  bearing  test  in  the  name  of  Noel  Bras- 
seau  ;  and  the  commission  issued  bears  test  in  the  name  of 
Geo.  R.  Letourneau. 

The  commissioner  was  not  required  to  certify  any  thing  in 
respect  to  the  commission.  His  duty  in  the  premises  was,  to 
inclose  the  depositions  with  the  commission  and  interroga- 
tories, and  send  the  same  to  the  clerk  of  the  court  who  issued 
the  commission.  The  commission  shows  an  authority  to  take 
the  depositions.  The  undertaking  of  the  commissioner  to 
describe  the  commission,  and  in  doing  so,  his  misdescribing 
the  name  of  the  clerk  who  issued  it,  in  no  way  detracts  from 
such  authority. 

Third — The  name  of  the  plaintiff  is  Julius  M.  Limberg, 
and  it  is  objected,  that  in  the  commissioner's  certificate  an- 
nexed at  the  foot  of  the  depositions,  he  certifies,  '"'that  pre- 
vious to  the  examination  of  the  witnesses  in  the  suit  between 
the  said  John  M.  Limberg,  plaintiff,  and  the  said  Edwin  R. 
Kendall,  defendant,  they  were  each  duly  sworn  to  testify  the 
truth  in  relation  to  the  matter  in  controversy  between  the 
said  John  M.  Limberg,  plaintiff,"  etc.  In  the  caption  of  the 
depositions  the  commissioner  recites,  that  he  was  directed  by 
the  commission  to  take  the  depositions  of  the  witnesses  in  a 
suit  pending  in  the  circuit  court  of  Kankakee  county, 
wherein  Julius  M.  Limberg  was  plaintiff,  and  Edwin  R. 
Kendall  was  defendant,  and  that  the  witnesses  were  duly 
sworn  by  him,  as  witnesses  in  said  cause,  previous  to  the 
commencement  of  the  examination,  to  testify  the  truth  in 
relation  to  the  matter  in  controversy  between  the  said  plain- 
tiff and  defendant. 
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There  was  clearly  a  clerical  mistake  in  the  description  of 
the  name  of  the  plaintiff  in  the  certificate.  The  caption 
showed  this,  and  sufficiently  corrected  the  mistake. 

Taking  the  whole  deposition  together,  there  can  be  no 
doubt  that  the  witnesses  were  properly  sworn. 

Fourth — That  the  court  refused  to  suppress  the  answers  to 
the  8th  interrogatory,  which  were  as  follows  : 

Interrogatory.  Please  state  the  manner  in  which  said 
defendant  treated  said  plaintiff,  and  what,  if  any  thing,  was 
said  to  you  by  the  said  parties  in  the  hearing  of  each  other, 
or  by  you  to  the  said  parties,  at  the  said  time,  in  the  presence 
of  each  of  them,  and  all  that  occurred  at  said  time? 

Answer  of  Edwin  J.  Green  :  I  thought  then,  and  I  think 
now,  that  defendant's  treatment  of  plaintiff  was  very  inde- 
cent, brutal,  and  very  unbecoming  an  officer  and  gentleman. 
I  have  related  the  circumstances  between  the  parties,  and 
with  me,  and  in  my  presence,  in  answer  to  interrogatories 
4  and  6  of  this  deposition. 

The  answer  of  the  other  witness  was,  that  he  considered 
the  treatment  rude  and  ungentlemanly. 

To  refuse  to  suppress  the  first  sentence  of  the  above  an- 
swer, was  a  plain  error.  But  we  hardly  think  it  one  serious 
enough  to  require  a  reversal  of  the  judgment.  '  All  the  par- 
ticulars of  defendant's  treatment  of  plaintiff,  the  acts  and 
words,  had  been  fully  detailed  in  the  answers  to  the  4th  and 
6th  interrogatories.  The  jury  had  before  them  full  means 
of  judging,  for  themselves,  what  kind  of  treatment  it  was. 
The  witness'  characterization  of  it,  although  manifestly 
wrong,  does  not  seem  calculated  to  have  produced  enough  of 
injury  to  the  defendant  to  make  the  error  a  fatal  one. 

It  is  urged  as  error  that  the  court  excluded  the  records  of 
the  town  clerk's  office,  which  were  offered  in  evidence  for 
the  purpose  of  showing  the  appointment  of  defendant  to  fill 
a  vacancy  in  the  office  of  constable;  the  defendant  justified 
as  a  constable,  and  thence  a  necessity  of  proving  him  to  be 
such.     But  the  statute  prescribes,  that  a  vacancy  in  the  office 
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of  constable  shall  be  filled  by  appointment  by  warrant,  under 
the  hands  and  seals  of  the  justices  of  the  peace  of  the  town, 
the  supervisor,  and  the  town  clerk.  The  record  offered  was 
not  the  proper  proof  of  the  appointment.  Besides,  the  de- 
fendant himself  testified,  without  objection,  to  the  warrant 
of  appointment,  and  to  his  taking  the  oath  and  giving  bond 
as  constable  ;  and  the  instructions  in  the  case  make  no  ques- 
tion as  to  defendant  being  a  constable,  but  they  make  the 
right  of  recovery  to  depend  upon  whether  defendant  arrested 
the  plaintiff  in  the  State  of  Indiana,  and  compulsorily 
brought  him  into  this  State,  or  whether  the  plaintiff  volun- 
tarily returned  here  with  the  defendant.  There  is  nothing 
in  this  point. 

It  is  lastly  urged,  that  the  court  erred  in  not  granting  a 
new  trial,  on  the  ground  of  newly  discovered  evidence. 

As  to  Williams,  who  was  with  defendant  at  the  time  of  the 
alleged  arrest,  his  testimony  was  known  to  defendant  pre- 
vious to  the  time  of  the  trial,  and  it  is  only  his  place  of  resi- 
dence that  has  been  discovered  since  the  trial.  The  defend- 
ant should  have  made  an  application  for  a  continuance,  on 
account  of  not  having  been  able  to  procure  the  testimony  of 
this  witness,  instead  of  voluntarily  going  into  the  trial  with- 
out it.  And,  as  to  all  the  newly  discovered  testimony,  it  is 
not  conclusive  in  its  character,  and  is  merely  cumulative, 
and  contradictory  of  plaintiff's  witnesses,  and  does  not  afford 
ground  for  a  new  trial,  according  to  the  well  settled  rule  upon 
the  subject.  Smith  v.  Shultz,  1  Scam.  491  ;  Martin  v.  Ehren- 
fels,  24  111.  187  ;  Adams  v.  The  People,  47  111.  376. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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William  R.  Loomis  et  al. 

v. 

Richaed  P.  Barker. 

1.  Execution — 'property  held  by  agent  for  sale  not  liable  for  agent's  debt. 
Where  personal  property  is  in  the  hands  of  a  party  merely  as  a  general 
agent  of  the  owner,  with  authority  from  the  owner  to  sell  the  same,  and 
who  is  required  to  account  for  the  proceeds  when  sold,  this  will  not  in- 
vest the  agent  with  any  title  to  the  property,  so  as  to  make  it  liable  to  be 
seized  on  execution  or  attachment  against  the  agent. 

2.  Partnership — liability  of  firm  for  tort  of  one  partner.  The  rule 
is,  that  partners  are  liable  in  solido  for  the  torts  of  one,  if  the  tort  is  com- 
mitted by  him  as  a  partner,  and  in  the  course  of  the  partnership  business. 

3.  Same — liability  of  firm  in  trover  for  conversion  by  one  partner.  It  is 
not  necessary  there  should  be  a  joint  conversion  in  fact  in  order  to  impli- 
cate all  the  partners,  as  such  a  conversion  ma}'-  arise  by  construction  of 
law.  An  assent  b}T  some  of  the  partners  to  a  conversion  by  the  others  will 
make  them  wrong-doers  equally  with  the  rest,  provided  the  conversion 
was  for  their  use  and  benefit,  and  that  they  were  in  a  situation  to  have 
originally  commanded  the  conversion. 

4.  Where  one  partner  placed  a  claim  in  the  hands  of  a  constable 
for  collection,  and  under  which  property  of  a  stranger  to  the  process  was 
seized  and  sold  under  attachment  or  execution,  and  the  other  partner  was 
present  at  the  sale,  and  bid  on  the  property,  and  treated  and  spoke  of  the 
property  as  having  been  taken  and  sold  on  the  process  issued  upon  a  claim 
due  the  firm,  and  he  received  the  proceeds  of  the  sale  as  a  payment  on 
such  claim,  it  was  held,  in  an  action  of  trover  by  the  owner  against  the 
partners,  that  they  were  both  liable  for  the  conversion. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  trover,  by  Richard  P.  Barker  against 
William  R.  Loomis,  Chauncey  Lewis,  and  Charles  F.  Bogue, 
for  the  conversion  of  a  span  of  horses.  Bogue  not  being  found, 
the  suit  was  dismissed  as  to  him.  There  was  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $311.15.  The  leading 
facts  are  stated  in  the  opinion. 
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Mr.  I.  N.  Stiles,  for  the  appellants. 

Mr.  Geo.  W.  Thompson,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

We  are  unable  to  discover  any  error  in  this  record  for 
which  this  judgment  should  be  reversed. 

The  proof  is  sufficiently  clear  that  the  horses  belonged  to 
appellee,  and  that,  at  the  time  they  were  taken,  they  were 
merely  in  the  possession  of  Cook  as  a  general  agent,  who  was 
authorized  to  sell  them  for  appellee,  and  required  to  account 
to  him  for  the  proceeds  of  their  sale.  This  did  not  invest 
Cook  with  any  title  to  the  horses  so  as  to  render  them  liable 
to  be  seized  on  execution  or  attachment  against  him,  and  sold 
for  the  payment  of  his  debts. 

Although  it  does  not  appear  that  Lewis  was  actually  pre- 
sent when  the  horses  were  levied  upon  or  sold,  yet  it  does 
appear  that  he  placed  the  claim  upon  which  this  was  done  in 
the  hands  of  the  constable,  Bogue,  and  that  his  partner  and 
co-defendant,  Loomis,  treated  and  spoke  of  the  property  as 
having  been  taken  and  sold  on  an  attachment  issued  upon 
this  claim  ;  that  he  was  present  and  a  bidder  at  the  sale,  and 
that  he  received  the  proceeds  of  the  sale  from  Bogue,  as  a  pay- 
ment upon  this  claim. 

The  rule  is,  that  partners  are  liable  in  solido  for  the  torts 
of  one,  if  that  tort  were  committed  by  him  as  a  partner,  and 
in  the  course  of  the  business  of  the  partnership.  Parsons  on 
Partnership,  150.  '"So,"  it  is  said,  "in  an  action  of  trover,  it 
is  not  necessary  that  there  should  be  a  joint  conversion  in 
fact,  in  order  to  implicate  all  the  partners,  for  such  a  conver- 
sion may  arise  by  construction  of  law.  Thus,  an  assent  by 
some  of  the  partners  to  a  conversion  by  the  others  will  make 
them  wrong-doers  equally  with  the  rest,  provided  the  conver- 
sion was  for  their  use  and  benefit,  and  that  they  were  in  a 
situation  to  have  originally  commanded  the  conversion."    Gow 
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on  Partnership,  175.     See   also  Bane  et  al.  v.  Detriek   et  al. 
52  111.  20. 

We  think  the  verdict  was,  under  the  evidence,  in  conformity 
with  the  law,  and  the  judgment  of  the  court  below  is  there- 
fore affirmed. 

Judgment  affirmed. 


John"  B.  Hoag 

V. 

James  C.   Staee. 

Foreclosure — personal  decree  against  mortgagor.  Where  a  person 
gives  a  mortgage  to  secure  the  payment  of  a  third  person's  notes,  which 
contains  no  covenant  to  pay  the  debt,  it  is  erroneous  to  enter  a  personal 
decree  against  the  mortgagor  for  the  balance  of  the  debt  that  may  remain 
after  the  sale  of  the  mortgaged  premises  on  foreclosure. 

Writ  of  Error  to  the  Circuit  Court  of  Mercer  county; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  and  Mr.  H.  Bigelow,  for  the 
plaintiff  in  error. 

Messrs.  Bassett  &  Connell,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Mercer  county,  on  the  17th  day  of  June,  1869,  by  James  C. 
Starr  against  John  B.  Hoag,  to  foreclose  a  mortgage. 

It  is  charged  in  the  bill  that,  on  the  5th  day  of  May,  1866, 
one  Spencer  Tompkins  applied  to  the  complainant,  Starr,  for 
a  loan  of  $1200,  and  offered  to  secure  the  payment  of  the 
monev  loaned  by  a  mortirasre  to  be  executed  bv  John  B.  Hoag; 
on  certain  lands  in  Mercer  county;  that  Tompkins  obtained 
the  money  and  delivered  complainant  his  three  promissory 
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notes  of  $400  each,  due  in  one,  two  and  three  years  after  date, 
and  that  Hoag  executed  a  mortgage  on  certain  lands  to  secure 
the  payment  of  the  notes.  The  notes  and  mortgage  were 
filed  with  the  bill  as  a  part  thereof. 

The  bill  charges  that  the  notes  are  due  and  unpaid,  and 
prays  a  decree  for  a  sale  of  the  mortgaged  lands,  and  such 
other  and  further  relief  as  the  nature  of  the  case  may  require. 

The  defendant  failed  to  answer  the  bill,  and  a  default  was 
taken  as  to  him,  and  a  decree  pro  confesso  entered.  The  cause 
was  referred  to  the  master  in  chancery  to  take  proof.  He 
reported  to  the  court  that  there  was  due  from  the  defendant 
on  the  notes  and  mortgage,  $1538.31. 

The  decree  of  the  court  shows  the  cause  was  heard  on  bill, 
exhibits  and  the  master's  report. 

The  decree  directs  a  sale  of  the  mortgaged  lands,  and  pro- 
vides that  if  the  mortgaged  premises  shall  not  sell  for  a  suffi- 
cient amount  to  satisfy  the  amount  of  the  decree  and  the  costs, 
the  complainant  shall  have  execution  for  the  residue  against 
the  defendant's  goods  and  chattels  as  in  judgments  at  law, 
with  costs. 

The  defendant  brings  the  record  to  this  court,  and  insists 
it  was  error  for  the  circuit  court  to  render  a  personal  judg- 
ment against  him. 

This  question  involves  a  construction  of  the  mortgage 
given  by  Hoag  to  the  complainant.  If  the  mortgage  contains 
a  covenant  to  pay  the  debt  it  was  given  to  secure,  then  the 
judgment  of  the  court  was  correct;  if,  however,  the  mortgage 
contains  no  covenant  of  that  character,  the  judgment  was 
unauthorized. 

The  mortgage  bears  date  May  5th,  1866,  given  by  John  B. 
Hoag,  party  of  the  first  part,  to  James  C.  Starr,  party  of  the 
second  part.  The  first  part  of  the  mortgage  reads  as  follows  : 
"Whereas,  the  party  of  the  first  part  is  justly  indebted  to  the 
party  of  the  second  part  in  the  sum  of  $1200,  secured  to  be 
paid  by  three  equal  certain  promissory  notes,  one  note  due  in 
one  year  from  date,  one  due  two  years  from  date,  and  one  due 
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in  three  years  from  date;  the  said  notes  being  made  and  exe- 
cuted by  Spencer  Tompkins  in  favor  of  the  said  James  C. 
Starr,  party  of  the  second  part.  Now,  therefore,  this  indent- 
ure witnesseth,"  etc. 

The  concluding  part  of  the  mortgage  reads  as  follows  : 
"Provided,  always,  and  these  presents  are  upon  this  express 
condition,  that  if  the  said  party  of  the  first  part,  his  heirs, 
executors  or  administrators,  shall  Avell  and  truly  pay  or  cause 
to  be  paid  to  the  said  party  of  the  second  part,  his  heirs  or 
assigns,  the  aforesaid  sum  of  money,  with  such  interest  thereon 
at  the  time  and  in  the  manner  specified  in  the  above  men- 
tioned three  promissory  notes  of  $400  each,  according  to  the 
true  intent  and  meaning  thereof,  then  these  presents  and 
everything  herein  expressed  shall  be  absolutely  null  and 
void." 

These  are  the  only  provisions  of  the  mortgage  that  in  any 
manner  bear  upon  the  liability  of  the  defendant  to  pay  the 
mortgage  debt. 

In  the  first  clause  referred  to,  it  is  stated  that  Hoag  is  in- 
debted to  complainant,  but  this  is  qualified  by  the  statement 
that  follows,  by  which  it  is  said  that  the  indebtedness  is  on 
three  promissory  notes  given  by  Tompkins  to  complainant,  in 
other  words,  Hoag  is  not  indebted  to  complainant,  but  Tomp- 
kins is,  and  the  person  liable  for  the  debt  is  made  absolutely 
certain  by  reference  to  the  three  notes.  But  even  conceding 
that  the  language  used  was  an  admission  of  an  indebtedness, 
still  the  mortgage  contains  no  covenant  to  pay  the  indebted- 
ness, neither  does  the  other  clause  of  the  mortgage  referred 
to  contain  a  covenant  upon  which  an  action  at  law  could  be 
maintained. 

The  only  construction  that  can  be  placed  upon  the  last  part 
of  the  mortgage  is  this:  If  Hoag  pays  or  causes  to  be  paid 
the  notes  executed  by  Tompkins,  then  the  mortgage  shall  be 
void,  otherwise  the  mortgage  shall  remain  in  force  and  secu- 
ritv  for  the  payment  of  the  notes.  While  this  provision 
holds  the   lands   in   security  for  the  payment  of  Tompkins' 
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notes  until  they  are  paid,  it  does  not  render  Hoag  personally 

liable  in  any  manner  whatever  for  the   amount  of  the  notes. 

By  the  mortgage,  Starr  held  the  lands  therein  described  as 

security  for  the  debt  of  Tompkins,  but  Hoag  did  not,  by  the 

terms  of  the  mortgage,  become  personally  liable  for  the  debt. 

The   decree  of  the   circuit   court  will   be  so  modified  that 

Hoag  shall  not  be  held  personally  responsible  for  any  part  of 

the  mortgage  debt.     In  all  other  respects  the  decree  will  be 

affirmed. 

Decree  affirmed. 


John  B.  Hoag 

V. 

James  C.  Starr  et  al. 

Decree — agreement  held  to  operate  as  a  satisfaction  of.  Where  the 
land  of  A  had  been  sold  under  a  decree  of  foreclosure  of  a  mortgage, 
given  b}^  him  to  secure  the  payment  of  the  debt  of  another,  hut  which 
contained  no  covenant  to  pay  the  same,  and  a  personal  decree  taken 
against  the  mortgagor  for  the  debt  that  remained  after  the  sale,  which  was 
sought  to  be  enforced,  and  the  mortgagor  and  mortgagee  then  entered 
into  an  agreement  to  settle  all  matters  in  controversv,  whereby  the  mort- 
gagor turned  out  certain  claims,  which,  when  paid,  were  to  apply  in  pay- 
ment, and  gave  his  notes,  secured  by  deed  of  trust  on  lands,  including 
the  same  that  was  sold  on  foreclosure,  for  the  balance  claimed  by  the 
mortgagee:  Held,  that  by  the  new  arrangement  the  decree  in  the  fore- 
closure was  satisfied,  and  a  subsequent  sale  of  lands  of  the  mortgagor, 
under  the  same,  should  be  set  aside  as  void,  upon  payment  to  the  creditor 
of  moneys  expended  by  him  to  procure  the  title  to  any  part  of  the  lands 
described  in  the  trust  deed. 

Appeal  from  the  Circuit   Court  of  Mercer  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  and  Mr.  H.  Bigelow,  for  the 

appellant. 

Messrs.  Bassett  &  Coxnell,  for  the  appellees. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  in  chancery,  from  the  circuit  court  of 
Mercer  county,  in  a  suit  there  pending,  wherein  John  B. 
Hoag  was  complainant,  and  James  C.  Starr  and  James  H. 
Conn  ell  were  respondents,  and  which,  on  the  hearing,  was 
dismissed,  and  a  decree  rendered  against  the  complainant  for 
costs.     To  reverse  this  decree,  complainant  appeals. 

The  leading  facts  in  the  case  are,  that  one  Spencer  Tomp- 
kins, the  brother-in-law  of  complainant,  applied  to  Starr  for 
a  loan  of  twelve  hundred  dollars.  Starr  agreed  to  loan 
him  the  money,  provided  complainant,  Hoag,  would  mort- 
gage as  security  certain  lands  claimed  by  him  in  Mercer 
county.  Tompkins  executed  the  notes  for  the  money  and 
Hoacr  executed  the  mortgage. 

o  Oct 

The  notes  having  matured  and  remaining  unpaid,  Starr,  at 
the  June  term,  1869,  filed  his  bill  in  the  Mercer  circuit 
court  to  foreclose  this  mortgage.  Hoag  entered  his  appear- 
ance, waiving  process,  and  ruled  to  answer,  but  made  a  de- 
fault. 

At  the  February  term,  1870,  the  cause  was  referred  to  the 
master  in  chancery,  who  reported  there  was  due  from  Hoag 
to  Starr,  on  the  mortgage,  fifteen  hundred  and  thirtv-eiVht 
dollars  and  thirty-one  cents,  for  which  a  decree  passed,  with 
the  further  decree,  if  the  mortgaged  premises  should  not  sell 
for  sufficient  to  satisfy  the  amount  of  the  decree  and  the  costs 
of  the  proceeding,  that  then  the  complainant  should  have 
execution  against  the  defendant's  goods  and  chattels  as  in  a 
judgment  at  law,  with  the  costs  therein. 

Starr  sold  the  lands  under  the  decree,  and  bid  them  in  for 
three  hundred  dollars,  and  to  make  the  amount  of  the  decree 
he  filed,  to  the  next  October  term,  a  creditor's  bill.  Matters 
remained  in  this  position  until  the  fourth  of  March,  1871, 
on  which  day  this  agreement  was  entered  into  between  the 
parties  : 
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"This  is  to  witness  that  J.  C.  Starr,  and  John  B.  Hoag, 
have  this  day  settled,  or  agreed  to  settle,  all  matters  in  con- 
troversy between  them,  as  follows,  to-wit  :  Said  Hoag  to  pay 
said  Starr  the  sum  of  nineteen  hundred  and  three  and  thirty- 
three  one-hnndredths  ($1903.33)  dollars,  with  interest  at 
ten  per  cent  per  annum  from  this  day,  as  follows,  to-wit: 
Five  hundred  and  seventy-five  dollars,  said  Hoag  giving  his 
contract  with  Joseph  Mann,  from  which  the  payment  is  ex- 
pected to  be  raised,  and  to  be  credited  to  Hoag  when  paid 
by  said  Mann,  and  the  balance  of  said  $1903.33  in  three 
years  from  this  date,  the  interest  on  said  money  to  be  paid 
annually,  and  if  said  interest  is  not  paid  when  due,  then  the 
principal  also  becomes  due  and  payable  at  once;  said  Hoag 
to  give  said  Starr  a  deed  of  trust,  with  redeeming  clause  of 
one  year's  time,  on  his  farm  of  two  hundred  and  forty  acres 
in  Sec.  3,  Tp.  13,  R.  1  W.,  4  P.  M.,  in  Mercer  county,  as 
security,  said  Starr  to  release  the  other  eighty  acres  from  his 
previous  mortgage  on  receipt  of  the  $575.00.  Spencer 
Tompkins'  notes  to  said  Starr  of  May  5th,  1866,  for  $1200, 
were  the  origin  of  this  matter,  secured  by  mortgage  of  said 
Hoag  on  part  of  said  land  above  described,  which  said  notes 
ure  to  be  given  up  to  Hoag  on  the  execution  of  this  contract." 

Hoag  subsequently  executed  and  delivered  to  the  attor- 
neys of  Starr  the  deed  of  trust,  and  three  notes,  each  for  four 
hundred  and  forty-two  dollars  and  seventy-seven  cents,  each 
payable  as  agreed,  and  also  delivered  to  them  the  Mann  con- 
tract, which  were  all  duly  received  by  these  attorneys,  they 
then  the  accredited  agents  of  Starr,  who  executed  and  deliv- 
ered to  Hoag  a  receipt  in  due  form  therefor. 

On  the  13th  of  May,  1871,  Starr  sued  out  an  execution  on 
the  foreclosure  decree,  which  was  levied  on  these  lands,  and 
on  the  seventh  of  June  following,  they  were  offered  for  sale 
by  the  sheriff,  and  struck  off  to  Starr  as  the  highest  and 
best  bidder,  for  the  sum  of  fifteen  hundred  and  sixty-five 
dollars.  These  lands  are  claimed  by  Hoag  to  be  worth  six 
thousand  dollars,  and  his  homestead. 
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It  appears  that  one  Chesney  had,  before  the  execution  of 
the  trust  deed,  purchased  at  an  execution  sale  on  a  judgment 
against  Hoag,  one  of  these  tracts  of  land,  and  had  assigned 
the  certificate  to  one  Parkinson,  and  he  assigned  it  to  Hoag, 
from  which  sale  Starr  had  redeemed,  using  for  that  purpose 
his  decree  of  foreclosure,  and  a  small  judgment  of  five  or 
six  dollars  against  Hoag  in  favor  of  his  attorneys,  Bassett 
and  Connell.  It  also  appears  that  Starr  had  collected  about 
four-fifths  of  the  money  on  the  "Mann  contract." 

The  prayer  of  the  bill  was,  that  the  redemption  from  Ches- 
ney be  set  aside,  and  the  deed,  if  any,  made  by  the  sheriff  to 
Starr  be  cancelled,  and  that  Starr  be  compelled  to  carry  out 
his  agreement,  and  if  he  refuses,  that  he  be  required  to  sur- 
render the  trust  deed  and  the  notes  and  the  "Mann  con- 
tract," and  the  money  collected  on  it,  and  that  the  decree  of 
foreclosure,  or  so  much  thereof  as  found  that  Hoag  was 
indebted  to  Starr  to  the  full  amount  of  Tompkins'  notes,  and 
so  much  thereof  as  awards  execution  against  the  general 
property  of  Hoag,  be  annulled  and  revoked,  and  for  general 
relief. 

The  answer  denies  none  of  the  material  allegations  in  the 
bill,  except  the  statement  that  Starr's  attorneys  had  informed 
Hoag  that  Tompkins  had  paid  the  notes.  The  point  made 
by  appellant  on  this,  is,  that  Tompkins  had  agreed  to  secure 
Hoag  on  a  homestead  lot  in  Galesburg,  but  when  informed 
Tompkins  had  paid  the  notes,  he  took  no  further  thought 
of  the  matter,  and  so  lost  the  security,  as  Tompkins  became 
insolvent  soon  after. 

There  are  various  matters  set  forth  in  the  answer,  which  it 
is  not  necessary  to  state  in  detail,  the  court  being  of  opinion 
the  controversy  turns  upon  the  agreement  above  set  out,  of 
March  4,  1871,  and  the  effect  to  be  given  to  it. 

It  would  appear  from  the  allegations  in  the  bill,  that  Hoag 
had  no  knowledge  that  a  personal  decree  was  taken  against 
him  in  the  foreclosure  suit,  until  a  short  time  before  the 
agreement  of  March  4,  1871,  and  when  the  creditor's  bill,  so 
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called,  was  filed  by  Starr.  Hoag  professes  not  to  know  the 
extent  of  his  liability  under  that  decree.  Had  he  consulted 
counsel  he  would  have  been  advised.  But  this  is  not  ma- 
terial. The  main  scope  of  the  bill  is,  to  compel  Starr  to 
stand  by  the  agreement  of  March  4,  1871. 

The  first  question  is,  what  did  the  parties  intend  when 
they  entered  into  this  agreement?  It  is  to  be  remembered, 
that  Hoag  was,  at  no  time,  the  debtor  of  Starr  on  his  own 
account.  He  had  executed  no  notes  and  received  no  value 
from  Starr.  The  execution  of  the  mortgage  was  simply  an 
accommodation  to  a  friend  and  brother-in-law,  but  he  had 
not  covenanted  to  pay  the  debt.  What  could  have  induced 
the  parties  to  enter  into  this  agreement?  On  the  part  of 
Hoag,  an  inducement  may  be  found  in  the  fact  that  he  ob- 
tained an  extension  of  time;  and  on  the  part  of  Starr,  that 
he  secured  by  it  the  ultimate  payment  of  a  larger  sum  of 
money  than  appeared  to  be  due  by  the  decree.  That  was  for 
fifteen  hundred  and  thirty-eight  dollars  and  thirty-one  cents, 
and  rendered  at  the  February  term,  1870.  And  here  it  is 
well  to  say,  Starr  insists  there  was  a  mistake  made  by  the 
master  in  estimating  the  amount  due,  he  claiming  that  the 
amount  actually  due  was  one  hundred  dollars  more.  If  this 
be  so,  by  the  agreement  made  in  about  one  year  thereafter, 
Hoag  acknowledged  an  indebtedness  of  nineteen  hundred 
and  three  dollars  and  thirty-three  cents,  when,  with  interest 
calculated  at  ten  per  cent,  there  would  be  only  about  eighteen 
hundred  and  two  or  three  dollars  due,  and,  if  calculated  at 
six  per  cent,  only  seventeen  hundred  and  thirty-seven  dollars 
due,  making  in  either  case  a  difference  of  more  than  one 
hundred  dollars  in  favor  of  Starr,  as  an  inducement.  What 
does  the  agreement,  on  its  face,  show?  That  all  matters  in 
controversy  between  them  were  settled  by  the  agreement. 
Everything  anterior  thereto  was  to  be  swept  away,  and  a 
new  departure  marked  out.  mutually  satisfactory  and  bene- 
ficial to  the  parties,  and  affording  ample  security  for  the 
24—69TH  III. 
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indebtedness  Hoag  had  assumed  for  the  Tompkins'  debt,  is 
admitted  to  have  been  the  origin  of  "the  matter." 

What  were  the  matters  in  controversy,  then,  between  these 
parties?  In  the  first  place,  Hoag  controverted  the  right  of 
Shirr  to  satisfy  his  decree  out  of  his  general  property,  and  to 
prosecute  his  bill  to  subject  that  to  the  payment  of  the 
Tompkins'  debt.  In  the  next  place,  the  amount  really  due 
was  unsettled,  as  Starr  contends.  To  put  every  thing  on  a 
new  basis,  it  was  necessary  the  old  basis  should  be  put  aside, 
and  it  was  put  aside  by  this  new  settlement,  new  notes  and 
deed  of  trust.  Why  should  these  be  made,  if  it  was  not  the 
intention  of  the  parties  they  should  operate  as  satisfaction  of 
the  foreclosure  decree?  What  benefit  could  Hoag  gain  by  it, 
if  the  decree,  by  which  his  general  property  could  be  seized 
and  sold,  was  to  remain  operative  and  effectual  ?  We  are 
of  opinion,  this  adjustment  was  intended  to  be  in  satisfac- 
tion of  the  decree,  and  that  being  satisfied,  the  execution 
issued  upon  it,  by  force  of  which  these  lands  were  sold  to 
Starr,  was  inoperative,  and  the  sale  void.  This  is  the  only 
practical  view  we  can  take  of  this  agreement.  But  Hoag 
must  pay  and  satisfy  Starr  for  all  moneys  Starr  has  expended 
to  preserve  the  title  to  any  portion  of  these  lands  described 
in  the  trust  deed,  and  in  removing  incumbrances  of  what 
nature  soever  placed  upon  them  by  Hoag,  or  on  any  part  of 
them.  This  must  be  done  before  the  sale  under  the  decree 
can  be  set  aside.  That  decree  and  sale  must  remain  and 
stand  as  security  for  the  performance  of  this  duty  on  the  part 
of  Hoag. 

The  court  below  will  ascertain  the  several  amounts,  and 
give  to  appellant  reasonable  time  in  which  to  pay  and  satisfy 
them.  When  that  is  done  the  decree  and  sale  under  it  will 
be  set  aside,  and  Starr  left  to  his  remedy  under  his  deed  of 
trust  and  on  his  notes. 

We  have  no  time  to  ascertain  how  much  money  Starr  has 
paid  for  the  above  purposes,  or  whether  he  has  taken  assign- 
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merits  of  incumbrances  he  claims  to  have  paid.     All  this  has 
been  done  by  the  circuit  court. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


Decree  reversed. 


Otis  Durfee 

v. 

W.  H.  Grinnell  et  al. 

1.  Chattel  mortgage — title  passes  on  breach.  A  chattel  mortgage  is 
but  a  conditional  sale,  and  when  the  mortgagor  fails  to  perform  the  con- 
dition, the  title  to  the  mortgaged  property,  so  far  as  it  is  held  by  the 
mortgagor,  vests  in  the  mortgagee.  Where  possession  is  taken  in  accord- 
ance with  the  terms  of  the  mortgage,  the  title  passes,  even  though  the 
debt  be  not  then  due.  The  fact  that  the  mortgagee  is  required  to  sell  the 
property,  and  render  the  surplus,  after  payment  of  the  debt,  etc.,  to  the 
mortgagor,  will  not  prevent  the  title  from  vesting  in  the  mortgagee,  as 
purchaser. 

2.  Same — mistake  in  date  to  certificate  of  acknowledgment.  Where  a 
chattel  mortgage  was  in  fact  executed  and  acknowledged  in  1871,  but  the 
justice  dated  the  certificate  of  acknowledgment  in  1872,  and  the  mortgage 
was  recorded  on  the  day  of  its  execution,  and  it  did  not  appear  but  that 
the  entry  in  the  justice's  docket  showed  the  proper  date:  Held,  that  the 
mistake  did  not  vitiate  the  mortgage,  as  no  injury  could  have  resulted 
from  it  to  creditors  or  purchasers.  , 

3.  Same — acknowledgment  taken  by  {justice  out  of  Ms  precinct.  Where 
a  chattel  mortgage  is  acknowledged  before  a  justice  of  the  peace  residing 
in  the  same  precinct  with  the  mortgagor,  the  acknowledgment  will  not  be 
bad  because  it  was  taken  in  another  township  or  precinct.  It  will  be  good 
if  taken  anywhere  in  the  county,  provided  the  justice  resided  in  the  same 
election  precinct  with  the  mortgagor. 

4.  Same — not  affected  because  the  justice  keeps  his  docket  in  another  town- 
ship. A  chattel  mortgage  will  not  be  rendered  invalid  from  the  fact  that 
the  justice  of  the  peace  takes  his  docket  out  of  the  township  of  his  resi- 
dence, and  keeps  his  office,  for  convenience,  a  few  rods  in  an  adjoining 
township,  especially  when  it  is  readily  accessible  for  inspection. 
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5.  Parties  plaintiff — in  replevin.  Where  mortgagees  of  chattels 
seek  to  reduce  them  to  possession  by  replevin,  under  a  clause  giving  them 
this  right  whenever  the}'  should  feel  insecure,  etc.,  they,  being  joint  own- 
ers, must  sue  jointly. 

6.  Justice  of  the  peace — ichether  Tie  may  act  out  of  Ms  townsMp.  A 
justice  of  the  peace  having  jurisdiction  throughout  his  county,  may  issue 
any  writ  where  he  has  jurisdiction,  wherever  he  may  be  in  the  county,  so 
that  he  make  it  returnable  to  his  office,  which  must  be  in  his  township. 
So  he  may  take  and  certify  an  acknowledgment  to  a  deed,  mortgage  or 
other  instrument  anywhere  in  his  county.  But  when  he  has  to  hear  and 
adjudicate  on  any  question,  that  must  be  done  in  his  township  and  at  his 
office,  which  must  be  at  a  known  place. 

7.  Execution — what  subject  to  levy  and  sale.  Where  a  chattel  mortgage 
authorizes  the  mortgagor  to  retain  possession  of  the  property  until  default 
in  payment,  with  no  provision  enabling  the  mortgagee  to  take  possession 
in  any  other  event  than  of  default  in  payment,  the  interest  of  the  mortgagor 
may  be  seized  and  sold  under  execution,  at  any  time  before  the  mortgage 
debt  falls  due,  and  the  purchaser  will  succeed  to  the  rights  of  the  mort- 
gagor, and  nothing  more. 

8.  But  where  the  mortgagee  is  authorized,  by  the  terms  of  the  mort- 
gage, to  take  possession  if  the  property  is  levied  upon,  or  he  shall,  at  any 
time,  feel  unsafe  or  insecure,  the  levy  of  an  execution  on  the  property' can 
nor  defeat  the  mortgagee's  right  to  reduce  it  to  possession.  In  such  a 
case,  it  is  only  with  the  permission  or  non-action  of  the  mortgagee  that 
the  property  can  be  sold  under  execution. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  Stephen  R.  Moore,  for  the  appellant. 

Mr.  W.  S.  Decker,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellees  brought  replevin,  for  the  recovery  of  various 
articles  of  property,  against  appellant.  The  declaration  was 
in  the  usual  form,  containing  a  count  for  taking  and  another 
for  detaining  the  property.  Appellant  filed  pleas  of  non  eepit, 
iwn  detlnet,  property  in  Hanna,  property  in  Fairville,  and  a 
plea  of  justification  under  an  execution,  directed  to  appellant, 
as   sheriff,   from   the  circuit   court  of  Kankakee   county,   in 
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favor  of  Hanna  and  against  appellee  Brown,  and  that  the 
property  belonged  to  Brown,  and  was  seized  to  satisfy  the 
execution.     Replications  were  filed  and  issued  were  formed. 

Appellees  read  in  evidence  a  mortgage  on  the  property  in 
dispute,  executed  by  A.  P.  Brown  to  appellees,  on  the  19th 
day  of  June,  1871,  to  secure  two  promissory  notes,  one  due  to 
each  mortgagee.  The  mortgage,  so  far  as  we  can  see,  was 
properly  executed,  duly  acknowledged  before  a  justice  of  the 
peace,  the  proper  entry  was  made  in  his  docket,  and  the 
instrument  duly  recorded  in  the  proper  office,  all  before  the 
execution  was  issued.  The  mortgage  provides  that  the  mort- 
gagor may  retain  possession  of  the  property  until  the  maturity 
of  the  notes,  unless  the  mortgagees  should,  at  any  time  before 
the  maturity  of  the  notes,  feel  unsafe  or  insecure,  when  they 
were  authorized  to  take  possession  of  the  property  and  sell  it, 
on  giving  the  required  notice,  and  pay  the  notes,  expense,  etc., 
and  any  surplus  to  be  paid  to  the  mortgagor. 

After  the  levy  was  made,  the  mortgagees  reduced  the  prop- 
erty to  possession,  through  the  writ  of  replevin,  and  after 
giving  the  notice  required,  had  it  sold.  The  jury  on  the  trial 
in  the  court  below  found  the  issues  for  the  plaintiffs,  and 
defendant  appeals  to  this  court. 

It  is  first  urged  that  there  was  a  misjoinder  of  parties  plain- 
tiffin  this  case,  and  that  the  circuit  court  erred  in  refusing  to 
dismiss  the  suit  for  that  reason.  There  can  be  no  question 
that  a  chattel  mortgage  is  but  a  conditional  sale,  and  when 
the  mortgagor  fails  to  perform  the  condition,  the  title,  so  far 
as  it  is  held  by  the  mortgagor,  vests  in  the  mortgagee.  In 
this  case,  the  condition  upon  which  the  property  was  to  vest 
was,  that  the  mortgagees  should  feel  themselves  unsafe  or  in- 
secure. They  reserved  the  right  in  the  mortgage  to  exercise 
the  power,  and  when  they  did  so  the  title  to  the  property 
vested  in  the  mortgagees.  But,  according  to  the  stipulation 
contained  in  the  mortgage,  when  they  took  the  property  they 
became  liable  to  pay  the  mortgagor  for  any  surplus  that  might 
remain  after  the  mortgage  debt,  interest  and    proper  charges 
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were  paid.  But  this  liability  in  nowise  prevented  the  title 
from  vesting  in  them  as  joint  purchasers.  Their  several  debts, 
so  far  as  they  were  paid  by  the  sale  of  the  property,  formed  the 
consideration  which  they  paid.  Being  joint  owners,  they  were 
bound  to  sue  jointly.     There  is  no  force  in  this  objection. 

It  is  conceded  that  the  mortgage  is  regular  in  every 
particular,  except  the  justice  of  the  peace  dated  the  acknowl- 
edgment in  1872  instead  of  1871,  the  latter  of  which  dates 
being  the  true  time  when  it  was  acknowledged.  This,  the 
parties  stipulate,  is  true,  in  fact.  The  entry  in  the  justice's 
docket  was  not,  so  far  as  Ave  are  able  to  find,  read  in  evidence, 
and  we  therefore  infer  that  it  bears  the  proper  date,  and  is 
without  objection.  The  mortgage  was  filed  for  record  on  the 
day  it  was  executed  and  bore  date.  There,  then,  could  not 
have  resulted  the  least  injury  to  creditors,  purchasers  or  others, 
from  this  mistake.  Any  person  examining  the  justice's  docket, 
it  is  to  be  presumed,  would  have  found  the  mortgage  described 
by  its  proper  date;  and  had  the  recorder's  office  been  exam- 
ined, they  would  have  found  it  recorded  on  the  day  it  pur- 
ported to  have  been  signed,  and  a  year  before  the  date  of  the 
acknowledgment.  And  it  would  have  been  manifest  to  all 
persons  that  the  justice  had  made  a  mistake  in  writing  the 
date  of  his  certificate  of  acknowledgment.  We  are  wholly 
unable  to  see  that  this  could  form  the  slightest  objection  to 
the  validity  of  the  mortgage.  To  allow  it  would  sin, ply  be 
to  defeat  the  rights  of  parties,  without  even  the  excuse  of  a 
technicality. 

It  is  again  urged,  that,  whilst  the  justice  of  the  peace  resi- 
ded in  the  township  or  precinct  in  which  the  mortgagor  also 
resided,  the  acknowledgment  was,  in  fact,  taken  just  over 
the  line  in  another  township,  and  that  he  kept  his  docket  in 
the  latter  township,  and  that  the  mortgage  was  thereby  ren- 
dered invalid. 

It  is  a  familiar  rule  of  the  law,  that,  in  our  State,  a  justice 
of  the  peace  has  jurisdiction  throughout  the  county  in  which 
he    resides.      We    know    of  no    reason,    nor    has    any    been 
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suggested,  whv  a  justice  of  the  peace  may  not  issue  any  writ, 
when  he  has  jurisdiction,  wherever  he  may  be  in  the  county, 
so  he  make  it  returnable  to  his  office,  which  must  be  in  his 
township.  No  law  requires  him  to  be  in  his  township  or  in 
his  office  when  he  issues  his  writs,  but  he  must  be  in  his 
county,  which  is  the  limit  of  his  jurisdiction. 

For  the  same  reason  he  may  receive  and  certify  an  acknowl- 
edgment to  a  deed,  mortgage  or  other  instrument  anywhere 
in  the  county,  but  he  must  enter  a  minute  of  a  chattel  mort- 
gage on  his  docket.  In  all  cases  where  there  is  a  contest,  or 
where  he  has  to  hear  and  adjudicate  on  any  question,  that 
must  be  done  in  his  township,  and  at  his  office,  which  must 
be  at  a  known  place,  and  which  may  be  found  by  those  re- 
quired to  appear  before  him. 

As  to  the  question  whether  he  should  keep  his  docket  in 
his  township,  we  regard  it  immaterial,  so  that  it  be  readily 
accessible  for  inspection,  when  he  is  called  on  at  his  resi- 
dence or  office,  if  he  has  one  in  his  township,  for  the  purpose. 
There  can  be  no  pretense  that  a  mortgagee  should  lose  the 
benefit  of  his  security  simply  because  the  justice  should  take 
his  docket  out  of  the  township  of  his  residence.  And  why 
should  he,  because  the  justice,  for  convenience,  keeps  it  at 
his  place  of  business,  a  few  rods  from  his  residence,  although 
it  be  in  a  different  precinct?  In  this  case,  it  is  manifest  that 
there  could  have  neither  been  inconvenience  nor  delay,  had 
any  one  called  at  the  residence  of  the  justice,  in  seeing  the 
docket. 

Appellant,  in  his  brief,  urges  as  error  the  modification  of 
his  first  instruction.  We  perceive  no  objection  to  it,  as  given. 
Had  appellees  chosen,  they  could  have  permitted  the  sale  to 
have  been  made  subject  to  this  mortgage,  and  had  they  not 
elected  to  reduce  the  property  to  possession,  and  make  the 
sale  according  to  the  stipulation  in  the  mortgage,  appellant 
would  have  had  the  right  to  make  the  sale,  and  the  purchaser 
would  have  acquired  all,  but  no  more,  rights  than  was  held 
by  the  mortgagor.     But  a  levy  of  an  execution  could  not,  in 
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the  least  degree,  affect  the  rights  of  appellees.  And  this,  in 
substance,  was  what  the  instruction  informed  the  jury.  Had 
there  been  no  provision  in  the  mortgage  allowing  the  mort- 
gagees to  reduce  the  property  to  possession,  and  the  mortgage, 
by  its  terms,  had  authorized  the  mortgagor  to  hold  the  prop- 
erty until  the  maturity  of  the  notes,  then  the  interest  of  the 
mortgagor  could  have  been  seized  and  sold  under  execution, 
at  anytime  before  the  debts  fell  due,  and  the  purchaser  would 
have  succeeded  to  all  of  the  rights,  but  no  more,  than  the  debtor 
held  in  the  property,  nor  would  the  mortgagees  have  had  any 
power  to  prevent  the  sale.  The  law  authorizes  a  sale  in  such 
a  case  in  despite  of  the  creditor,  but  in  a  case  like  the  present 
it  is  only  with  the  permission  or  by  the  non-action  of  the 
mortgagees  that  a  sale  can  be  made. 

Perceiving  no  error  in  the  record  in  this  case,  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Zimei  F.  Ames 

V. 

Coknelitjs  Snider. 

1.  Instruction — repeating  principles.  There  is  no  error  in  refusing  an 
instruction  where  the  same  principle  is  stated  with  sufficient  accuracy  in 
another  of  the  series  given. 

2.  Evidence — entry  not  made  at  the  proper  time.  On  the  trial  of  an  ac- 
tion for  malicious  prosecution,  the  justice's  docket  showing  the  plaintiff's 
discharge  is  properly  admissible,  even  though  it  should  appear  that  it 
was  not  written  up  at  the  time  when  it  should  have  been.  The  plaintiff' 
should  not  be  prejudiced  by  the  justice's  neglect  of  duty. 

3.  Same — opinion  of  witness — malicious  prosecution.  On  the  trial  of  an 
action  for  malicious  prosecution,  the  court,  permitted  the  plaintiff' to  call 
a  witness  who  was  present  at  the  examination  of  the  plaintiff'  on  a  crim- 
inal charge,  and  heard  the  defendant  testify  against  the  plaintiff',  and  al- 
lowed the  witness  to  give  his  opinion  of  the  appearance  of  the  defendant 
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on  the  stand,  and  that  he  was  vindictive :  Held,  that  there  was  no  princi- 
ple of  law  under  which  the  admission  of  such  evidence  could  be  justi- 
fied. 

4.  Maltcious  prosecution— probable  cause.  Probable  cause  for  insti- 
tuting a  criminal  prosecution  is  a  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances  sufficiently  strong  in  themselves  to  warrant  a 
cautious  man  in  the  belief  that  the  person  accused  is  guilty  of  the  offense 
charged. 

5.  Same — if  probable  cause,  question  of  malice  immaterial.  If  there  be 
probable  cause  for  a  criminal  prosecution,  it  is  not  material  whether  the 
prosecutor  was  actuated  by  improper  motives,  and  not  merely  a  desire  to 
subserve  the  interests  of  public  justice.  Hence,  though  malice  may  be 
inferred  from  want  of  probable  cause,  the  latter  will  not  be  inferred  from 
malice. 

6.  Same — advice  of  counsel  as  bearing  on  party's  liability.  The  law  is 
well  settled  by  the  decisions  ,of  this  court,  that,  where  a  party  consults 
M'ith  competent  legal  counsel  in  good  faith  to  ascertain  what  course  to  pur- 
sue in  reference  to  acts  done  b}r  another,  and  such  counsel,  after  proper  de- 
liberation and  examination  into  the  facts,  advises  an  arrest  for  a  criminal 
offense,  the  party  causing  the  arrest  shall  not.  be  held  to  respond  in  dam- 
ages for  his  action,  notwithstanding  it  may  appear  on  the  trial  the  party 
accused  was  not  guilty.  But  the  advice  must  be  sought  in  good  faith,  and 
the  party  must  make  a  full  and  honest  statement  of  the  facts  to  the 
counsel. 

7.  Same — burden  of  proof  of  want  of  probable  cause.  In  a  suit  for  ma- 
licious prosecution,  the  burden  of  proof  rests  upon  the  plaintiff  to  show 
by  evidence  the  want  of  probable  cause  in  the  defendant. 

Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Cornelius  Snider 
against  Zimri  F.  Ames,  for  malicious  prosecution.  The  opin- 
ion of  the  court  contains  a  summary  of  the  facts  of  the  case. 
On  the  trial,  the  jury  found  the  defendant  guilty,  and  assessed 
the  plaintiff's  damages  at  $350,  upon  which  judgment  was 
rendered. 

Mr.  J.  B.  Rice,  Mr.  E.  K.  Waebridge,  and  Messrs.  Eld- 
ridge  &  Lewis,  for  the  plaintiff  in  error. 

Mr.  R.  D.  McDonald,  for  the  defendant  in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  court  very  properly  refused  to  give  the  14th  instruction 
asked,  for  the  reason  the  same  principle  was  stated  with  suffi- 
cient accuracy  in  the  6th  instruction  of  the  series  that  was 
given;  nor  was  there  any  error  in  admitting  in  evidence  the 
docket  of  the  justice  of  the  peace.  No  doubt  it  is  true  it 
was  not  written  up  at  the  time  it  ought  to  have  been,  but  the 
rights  of  defendant  in  error  ought  not  to  be  affected  by  any 
failure  of  the  justice  to  do  his  duty  in  that  regard.  The 
only  purpose  for  introducing  the  docket  in  evidence  was  to 
show  the  prosecution  had  been  terminated,  and  this  fact  did 
sufficiently  appear  from  the  record  made  by  the  justice. 

The  court,  we  think,  erred  in  permitting  the  witness  Lock- 
wood  to  give  his  opinion  of  the  appearance  of  plaintiff  in 
error  on  the  stand  when  giving  his  evidence  in  the  criminal 
prosecution.  The  witness  was  allowed,  against  objection,  to 
state,  "my  recollection  is,  that  he  was  vindictive.  I  thought 
so.  I  don't  know  how  I  reached  that  conclusion.  I  have  a 
recollection  that  I  had  that  idea;  that  there  was  something 
wrong  ;  that  it  was  a  vindictive  thing." 

There  is  no  principle  of  law  or  rule  of  evidence,  with  which 
we  are  familiar,  under  which  the  admission  of  such  evidence 
can  be  justified.  No  doubt  malice  may  be  proved  by  show- 
ing the  conduct  and  declarations  of  the  prosecuting  witness, 
but  that  is  a  very  different  thing  from  permitting  the  witness 
to  express  his  opinion  as  to  whether  he  was  vindictive.  The 
witness  should  state  the  facts  and  circumstances,  and  leave 
the  jury  to  draw  their  own  conclusions  whether  the  party  was 
actuated  by  motives  of  malice  or  was  influenced  by  an  honest 
purpose  to  elicit  the  truth.  On  neither  question  should  the 
witness  be  allowed  to  express  an  opinion. 

In  view  of  the  other  evidence  in  the  case,  we  think  the 
testimony  of  the  witnesses  Lockwood  and  McDonald,  on  this 
point,  was  calculated  to  mislead  the  jury,  and,  for  this  reason, 
ought  to  have  been  excluded  from  their  consideration.  It 
was  error  not  to  do  so. 
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The  most  serious  question,  however,  in  the  case,  arises  on 
the  first  error  assigned,  viz:  the  verdict  is  contrary  to  the  law 
and  the  evidence. 

The  action  is  for  malicious  prosecution  in  causing  the  arrest 
of  defendant  in  error  on  a  charge  of  perjury.  He  had  brought 
an  notion  against  plaintiff  in  error  for  work  and  labor  done 
and  materials  furnished  in  erecting  a  house.  By  some  inad- 
vertence, no  plea  was  filed,  but  a  default  suffered,  and  it  was 
on  the  assessment  of  damages  in  that  case  the  alleged  perjury 
was  committed. 

We  do  not  intend  to  comment  minutely  on  the  evidence 
showing  probable  cause,  or  the  want  of  probable  cause,  for 
the  criminal  prosecution.  All  we  mean  to  say  is,  we  are  not 
entirely  satisfied  with  the  verdict.  A.  party  ought  not  to  be 
held  guilty  when  he  sets  in  motion  a  criminal  prosecution, 
simply  because  he  fails  to  convict  the  person  accused,  or  in- 
deed in  every  case  where  he  fails  to  show  the  party  was  guilty. 
The  policy  of  the  law  is  rather  to  encourage  the  prosecution 
of  criminals  alleged  to  be  guilty  of  grave  offenses;  but  if  the 
prosecuting  witness  is  to  be  mulcted  in  damages  for  an  honest 
error  in  judgment,  few  prudent  men  would  run  the  hazard 
of  instituting  a  criminal  prosecution.  It  is  sufficient  if  there 
is  probable  cause,  whether  the  accused  is  in  fact  guilty  or 
not. 

Probable  cause  is  defined,  in  numerous  decisions  of  this 
court,  to  be  a  reasonable  ground  of  suspicion  supported  by 
circumstances  sufficiently  strong  in  themselves  to  warrant  a 
cautious  man  in  the  belief  the  person  charged  is  guilty  of  the 
oifense  charged.  Where  probable  cause  exists,  it  is  not  ma- 
terial the  prosecutor  may  be  actuated  by  improper  motives, 
and  not  merely  by  a  desire  to  subserve  the  interests  of  public 
justice.  Hence,  it  is  said,  malice  may  be  inferred  from  want 
of  probable  cause,  but  want  of  probable  cause  may  not  be 
inferred  from  malice. 

In  cases  for  malicious  prosecution,  the  chief  element  is 
want   of  probable  cause,  for   if  there  is  probable  cause,  no 
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matter  what  the  motives  of  the  prosecutor  may  have  been,  no 
action  can  be  maintained. 

During  the  controversy  between  the  parties  prior  to  the 
civil  suit,  out  of  which  all  this  difficulty  arose,  defendant  in 
error  had  often  expressed  a  willingness  to  take  §100  for  the 
amount  due  him,  and  plaintiff  in  error,  though  insisting 
nothing  was  due,  offered  to  give  $50  by  way  of  settling  the 
matter.  Therefore  he  was  much  surprised  when  lie  was  told, 
after  the  assessment  of  damages  on  the  default,  that  judgment 
had  been  rendered  against  him  for  $275.  Upon  inquiry,  he 
learned  the  assessment  had  been  made  on  the  testimony  of 
Snider  alone,  and  he  then  began  to  question  its  truthfulness. 
There  are  some  things  that  transpired  in  executing  the  writ 
of  inquiry  as  to  the  damages  sustained,  that  were  calculated  to 
excite  some  suspicion.  One  item  of  $63  was  made  up  of  dam- 
ages said  to  have  been  caused  by  a  delay  of  fourteen  days 
occasioned  by  the  wrongful  conduct  of  Ames.  It  is  shown 
the  damages  were  computed  at  the  rate  of  $4.50  per  day,  the 
exact  value  of  the  wages  if  the  services  had  been  rendered. 
Other  facts  were  developed  which  it  seems  difficult  to  recon- 
cile consistently  with  what  is  proven  to  be  a  true  statement 
of  the  accounts  between  the  parties. 

There  was  no  effort  made  by  Ames  to  procure  the  arrest  of 
Snider  until  after  he  had  taken  counsel.  Indeed  it  does  not 
seem  that  it  ever  occurred  to  him  that  he  could  have  Snider 
arrested  until  after  he  had  been  advised  what  course  to  pur- 
sue. He  sought  advice  of  the  witness  Hollister,  who  is  shown 
to  be  a  lawyer  of  thirty  years'  experience,  and  one  who  was 
every  way  qualified  by  his  high  position  and  long  experience 
to  give  prudent  and  well  considered  counsel.  He  made  a 
fair  and  substantially  accurate  statement  of  the  facts,  as  the 
evidence  shows  them  to  have  been,  to  his  counsel.  There 
were  doubtless  some  inaccuracies  and  some  trifling  omissions, 
but  none  other  than  might  rationally  be  expected  to  occur  in 
the  several  recitals  from  memory  of  the  same  transaction.  In 
some  of  his  statements,  he  had  necessarily  to  rely  on  infor- 
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niation  received  from  others,  and  as  to  such  facts  lie  made  a 
fair  representation.  The  testimony  of  the  witnesses  Law- 
rence and  Blake,  is  full  to  this  effect. 

It  was  the  deliberate  opinion  of  the  counsel  consulted, 
after  a  very  careful  examination,  certainly  as  full  as  ex  parte 
investigations  reasonably  can  be  expected  to  be  made,  that 
Ames  was  not  only  justified,  but  that  it  was  his  duty  to  the 
public  to  cause  the  arrest  to  be  made. 

The  law  is  settled  by  the  previous  decisions  of  this  court, 
that,  when  a  party  consults  with  competent  legal  counsel  in 
good  faith,  to  ascertain  what  course  to  pursue  in  reference  to 
acts  done  by  another,  and  such  counsel,  after  proper  delibera- 
tion and  examination  into  the  facts,  advises  an  arrest  for  a 
criminal  offense,  the  party  causing  the  arrest  should  not  be 
held  to  respond  in  damages  for  his  action,  notwithstanding  it 
may  appear  on  the  trial  the  party  accused  was  not  guilty. 
Any  other  rule  would  be  unreasonable  and  pernicious  in  its 
consequences.  The  rule  supposes  always  that  the  party  seek- 
ing counsel  does  so  in  good  faith,  and  also  that  he  has  made 
a  full  and  honest  statement  of  the  facts  to  his  counsel.  There 
is  great  justness  in  the  opposite  view,  if  counsel  is  sought 
simply  for  protection  against  indulging  his  malice,  it  will 
afford  no  defense  to  the  party  causing  the  arrest,  but  will  be 
rather  an  element  of  increased  damages.  JZoss  v.  Innis,  26 
111.  259. 

It  is  not  necessary  the  evidence  should  show  that  Snider 
was  guilty  of  perjury,  to  constitute  probable  cause.  By  no 
means.  And  it  is  not  intended  to  intimate  the  evidence 
proves  any  such  thing.  It  is  enough  that  Ames,  after  being 
advised  by  his  counsel,  had  reason  to  believe,  and  did  believe, 
he  was  probably  guilty. 

Where  probable  cause  exists,  the  State  has  a  right  to  have 
every  such  case  investigated.  It  is  no  longer  a  matter  of 
private  interest  to  the  party  who  deems  himself  injured,  but 
it  concerns   public  justice  and   the   general  welfare,  and  the 
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o;ood   citizen   has  no  right  to  withhold  the  criminating  evi- 
dence  he  may  have  in  his  possession. 

The  burthen  of  proof  rests  upon  the  party  alleging  a  want 
of  probable  cause;  and  the  evidence  offered  by  the  defendant 
in  error  upon  that  question  is  of  that  character,  we  are  of 
opinion  the  ends  of  justice  require  the  cause  to  be  submitted 
to  another  jury,  whose  minds  shall  be  unbiased  by  the  im- 
proper evidence  found  in  this  record,  and  who  will  therefore 
be  better  prepared  to  render  an  intelligent  verdict  as  to 
whether  there  was  probable  cause. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Elias  B.  Stiles  et  ax. 

V. 

George  Probst. 

1.  Deed — what  requisite  to  delivery.  It  is  an  essential  prerequisite  that 
the  deed  or  instrument  in  question  should  be  understood  by  the  parties 
to  be  completed  and  ready  for  delivery,  in  order  to  have  a  mere  placing 
of  it  in  the  hands  or  possession  of  the  grantee  or  his  agent  construed  into 
a  delivery. 

2.  Same— recording  by  grantor,  when  not  a  delivery.  Where  a  deed  or 
mortgage,  purporting  on  its  face  to  be  the  joint  instrument  of  the  grantor 
and  his  wife,  but  which,  in  fact,  was  not  executed  by  the  latter,  was 
recorded  by  the  grantor,  and  retained  by  him  for  several  years  thereafter, 
when  the  same  was  executed  and  acknowledged  by  the  wife,  and  then 
delivered,  it  was  held,  from  the  fact  that  it  was  the  intention  of  both 
parties  that  the  instrument  was  to  be  executed  by  the  wife,  that  it  could 
not  be  regarded  as  delivered  until  after  its  execution  by  the  wife. 

3.  Same — of  husband  and  wife — acknowledgment  of  the  latter  under  act 
of  1869.  Under  the  act  of  1869,  many,  if  not  all,  the  formalities  required, 
and  recording  if  required,  by  former  statutes  in  respect  to  deeds  of  mar- 
ried women,  are  dispensed  with.  But  it  is  still  indispensable  that  the 
wife  join  with  her  husband  in  the  execution  of  the  deed,  though  it  is  not 
required  that  she  shall,  in  order  to  join  with  him,  execute  it  at  the  same 
time.  She  may  execute  the  same  years  after  her  husband,  and  if  it  is  then 
delivered,  it  will  be  good. 
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4.  Same — whether  there  may  be  a  second  delivery.  While  it  is  true  there 
can  he  hut  one  delivery  of  the  same  deed,  yet  if  the  deed  after  delivery 
is  altered  by  consent  of  the  parties,  by  the  wife  of  the  grantor  executing 
the  sumo,  and  thereby  releasing  her  dower,  and  then  delivered,  this  will 
not  be  regarded  as  a  re-delivery  of  the  same  deed,  but  of  a  new  one,  and 
the  last  delivery  will  be  good,  and  the  deed  will  take  effect  from  such 
delivery. 

5.  Alteration — when  by  consent,  operates  as  a  new  contract.  It  is  a 
well  settled  rule,  that  an  alteration,  even  in  a  material  part,  may  be  made 
in  a  deed  or  note,  and  after  execution  of  it  is  proved,  or  maybe  presumed, 
to  have  been  made  by  consent  of  all  parties,  where  they  are  competent  to 
contract,  it  will  take  effect  from  the  time  of  the  alteration  as  a  re-execution 
of  it,  or  as  constituting  a  new  contract. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
William  W.  Heatox,  Judge,  presiding. 

Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellants. 

Mr.  James  K.  Edsall,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  filed  August  31,  1871,  in  the 
circuit  court  of  Lee  countv,  by  George  Probst  against  El  ins 
B.  Stiles  and  Sybil  C.  Stiles,  his  wife,  as  mortgagors,  to  estab- 
lish a  mortgage  upon  certain  lands  situate  in  that  county, 
which  mortgage  was  alleged  to  have  been  lost,  and  to  fore- 
close the  same.  Separate  answers  were  filed  by  these  defend- 
ants, denying  the  material  allegations  of  the  bill,  and  the 
husband  setting  up  a  defense  in  the  nature  of  a  set-off.  Rep- 
lication was  filed,  and  the  cause  heard  upon  pleadings  and 
proofs.  A  decree  passed  establishing  the  mortgage  as  against 
both  defendants,  finding  the  amount  due,  and  in  the  usual 
form  for  foreclosure.  From  that  decree  defendants  appealed 
to  this  court. 

It  appears  from  the  evidence  that  Elias  B.  Stiles,  being 
indebted  to  Probst  in  the  sum  of  $4800,  executed  his  note  to 
him,  November  24,  1860,  of  that  date,  for  said  amount,  payable 
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two  years  from  date,  with  interest  at  the  rate  of  ten  per  cent 
per  annum,  payable  semi-annually.  Before  maturity  of  this 
note,  and  to  secure  it,  the  maker  signed,  sealed  and  acknowl- 
edged, January  6,  1862,  a  mortgage  to  Probst  on  the  lands 
in  question,  which  mortgage  was  duly  recorded  in  that  county 
December  1,  1863.  This  mortgage,  as  drawn,  contained  the 
name  of  Sybil  C.  Stiles,  describing  her  as  the  wife  of  Elias 
B..  as  joint  grantor  with  him,  and  apt  words  to  release  her 
dower  in  the  premises,  but  was  not  executed  by  her.  It 
appears  that  Probst  and  Elias  B.  Stiles  were  intimate  friends. 

The  record  fails  to  show  a  delivery  of  this  mortgage  to 
Probst  before  it  was  executed  by  the  wife.  It  was  recorded, 
it  is  true,  but  the  record  does  not  disclose  who  caused  it  to  be 
recorded.  Stiles  was  a  banker,  but  was  in  fact  becoming 
financially  embarrassed.  It  is  fairly  inferrible  that  he  caused 
it  to  be  recorded,  because,  immediately  after,  and  for  several 
years  thereafter,  he  retained  it  in  his  possession.  When  this 
circumstance  is  considered  in  connection  with  the  form  of 
the  mortgage,  that  is,  the  insertion  of  the  wife's  name  as 
grantor  with  her  husband,  and  what  followed,  the  inference 
is  irresistible  that  it  was  the  intention  of  both  debtor  and 
creditor,  from  the  first,  that  this  mortgage  was  to  be  executed 
by  the  wife,  and  E.  B.  Stiles  retained  the  possession  of  it  for 
that  purpose.  So  that  it  was  not  considered  as  complete  until 
that  was  done.  It  may  have  been  in  the  hands  of  Probst 
between  1867  and  1871,  for  some  purpose  connected  with  their 
dealings,  which  were  extensive.  "It  is  an  essential  prerequi- 
site that  the  instrument  in  question  should  be  understood  by 
the  parties  to  be  completed  and  ready  for  delivery,  in  order 
to  have  a  mere  placing  it  in  the  hands  or  possession  of  the 
grantee  or  his  agent  construed  into  a  delivery."  2  Wash,  on 
Peal  Pr.  607. 

We  are  satisfied,  from  the  evidence,  that  about  July  21, 
1871,  Sybil  C.  Stiles  did  in  fact  execute  and  acknowledge, 
before  a  competent  officer,  this  instrument,  and  that  such 
officer  attached  thereto   a  certificate  of  acknowledgment,  in 
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due  form,  and  it  was  then  delivered  by  that  officer,  so  exe- 
cuted, to  Probst,  with  the  consent  of  E.  B.  Stiles. 

Appellants' counsel  have  not  only  filed  an  elaborate  printed 
argument,  but  one  of  them  argued  this  case  orally  at  bar. 
The  principal  ground  relied  upon  for  the  reversal  of  the 
decree  is,  that  the  mortgage  having  been  executed  and  deliv- 
ered bv  the  husband  to  Probst,  at  the  time  of  its  execution 
fov  the  former,  it  became  operative  thereby,  and  that  conse- 
quentlv  there  could  be  no  second  delivery.  For  that  reason, 
and  the  further  reason  that  even  if  it  had  been  signed  and 
acknowledged  by  the  wife,  inasmuch  as  the  statute  made 
recording  indispensable  to  a  relinquishment  of  dower,  and 
this  had  not  been  recorded  after  execution  by  her,  it  was 
invalid  as  to  her,  did  not  operate  to  release  dower,  and  there- 
fore the  decree  barring  her  dower  was  erroneous. 

The  execution  by  the  wife  took  place  in  July,  1871.  It 
was  therefore  governed  by  the  act  of  1869,  then  in  force. 
That  act  provides  that  "  any  feme  covert,  being  above  the  age 
of  eighteen  years,  joining  with  her  husband  in  the  execution 
of  any  deed,  mortgage,  conveyance,  power  of  attorney,  or  other 
writing  of  or  relating  to  the  sale,  conveyance  or  other  dispo- 
sition of  lands  or  real  estate,  as  aforesaid,  shall  be  bound  and 
concluded  by  the  same  in  respect  to  her  right,  title,  claim, 
.interest  or  doiver,  in  such  estate,  as  if  she  were  sole  and  of 
full  age  as  aforesaid,  and  the  acknowledgment  or  proof  of 
such  deed,  mortgage,  conveyance,  power  of  attorney,  or  other 
writing,  may  be  the  same  as  if  she  were  sole." 

This  act  dispenses  with  many,  if  not  all,  the  formalities  of 
acknowledgment  required,  and  of  recording  the  instrument, 
if  required  by  the  former  statutes  in  respect  to  deeds  of  mar- 
ried women.  But  it  is  indispensable  under  this  act  that  she 
should  join  with  her  husband  in  the  execution  of  the  deed, 
though  it  is  not  required  that  she  should,  in  order  to  join 
with  him,  execute  it  at  the  same  time.  The  question  is,  there- 
fore, narrowed  down  to  the  inquiry  whether,  under  the  cir- 
cumstances of  this  case,  the  wife  can  be  regarded  as  joining 
25 — 69th  III. 
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with  her  husband  in  the  execution  of  this  mortgage,  though 
not  done  until  years  after  it  was  executed  by  him,  and  there 
was  such  a  delivery  as  made  the  instrument  operative  as  to 
her.  Both  of  these  points  of  inquiry  are  controverted  by 
appellants'  counsel.  They  say,  the  mortgage  was  made  and 
delivered  by  the  husband  January  6,  1862,  and  thereby  vested 
the  conditional  estate  in  the  grantee;  that  there  can  be  but 
one  delivery  of  the  same  instrument;  and  quote  the  rule  as 
laid  down  by  courts  and  text-writers  to  that  effect.  Wash- 
burn e  says,  what  is  obviously  true,  that  a  delivery  is  essential 
to  give  effect  to  a  deed,  and  if  once  delivered,  it  can  not,  if 
valid,  be  defeated  by  any  subsequent  act,  unless  it  be  by  virtue 
of  some  condition  contained  in  the  deed  itself.  "  Regularly, 
therefore,  there  can  be  but  one  delivery  of  the  same  deed, 
for  if  the  first  is  effectual,  the  second  can  not  be  of  any  avail." 
And  he  gives  illustrations  of  the  application  of  the  principle, 
as,  where  the  deed  is  given  by  an  infant,  or  one  of  non  sane 
memory,  and  therefore  merely  voidable.  There,  it  is  said,  a 
second  delivery,  after  the  disability  is  removed,  would  be 
simply  void.  The  reason  is,  that  by  the  first  delivery  it  took 
effect  to  a  certain  extent.  But  where  the  delivery  is  by  a 
feme  covert  and  is  void,  then  if  she  make  a  second  delivery 
after  becoming  discovert,  it  will  be  good,  and  give  effect  to  her 
deed.     2  Wash,  on  Real  Prop.  (2d  Ed.)  pp.  602-3. 

Under  this  rule,  it  is  true,  that  if  the  mortgage  in  question 
was  complete,  within  the  intention  and  understanding  of  the 
parties,  and  was  delivered  by  the  husband  to  Probst  January 
6,  1862,  as  claimed  by  counsel,  a  second  delivery  of  the  same 
instrument  would  be  void.  But  if  the  intention  was  as  above 
stated,  that  the  mortgage  was  not  to  be  complete  until  the 
wife  executed  it,  and  so  was  not  delivered,  then  this  case  does 
not  fall  within  the  rule;  because  then  the  delivery  after  the 
wife  executed  it,  was  not  a  second  delivery.  Suppose,  how- 
ever, that  we  are  wrong  in  that,  and  the  mortgage  was  com- 
plete within  the  intention  of  the  parties,  was  intact  delivered 
by  E.  B.  Stiles  in  January,  1862,  but  by  subsequent  arrange- 
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ment  between  him  and  Probst  in  1871,  the  wife  was  then  to 
execute  it,  and  did  execute  it,  and  it  was  redelivered  by  the 
consent  of  the  husband.  Would  that  be  within  the  rule  which 
renders  a  second  delivery  of  the  same  deed  void?  If,  in  legal 
contemplation,  it  was  still  to  be  regarded  as  the  same  deed,  it 
would  be.  But  would  it  be  regarded  as  the  same  deed?  In 
this  State  a  deed  of  a  man  or  feme  sole  may  be  valid  without 
acknowledgment.  It  is  a  well  settled  rule  that  an  alteration, 
even  in  a  material  part,  may  be  made  in  a  deed  or  note,  after 
execution,  if  it  is  proved,  or  may  be  presumed,  to  have  been 
done  by  consent  of  all  the  parties,  and  they  are  competent  to 
contract.  Woolley  et  al.  v.  Constant,  4  Johns.  R.  54  ;  Speake 
et  al.  v.  IT.  States,  9  Cranch,  98  ;  Barrington  v.  Bank  of  Washing- 
ton. 14  Serg.  and  R.  405 ;  Stephens  v.  Graham,  7  ib.  505  ; 
Smith  v.  Weld,  2  Barr,  54;  Willard  v.  Clark,  7  Metcalf,  435, 
437  ;  Hills  v.  Barnes,  11  New  Hamp.  395  ;  Bea.ry  v.  Haines, 
4  Wharton,  17.  And  a  deed,  when  thus  altered  in  a  material 
part,  takes  effect  from  the  time  of  the  alteration  as  a  re-exe- 
cution of  it.  Penny  v.  Corwithe,  18  Johns.  499  ;  Tompkin  v. 
Coricin,  9  Cowen's  P.  255.  And  it  was  held  in  Bowman  v. 
Nicholl,  5  T.  P.  537,  that  a  material  alteration  of  a  bill  or 
note  after  execution  constituted  a  new  contract.  Kershaw  v. 
Cox,  3  Esp.  246 ;  Jacob  v.  Hart,  6  M.  and  S.  142  ;  Clarke  v. 
Blackstock,  Holt,  474. 

Surelv,  it  can  not  be  contended  that,  this  bein£  the  sole 
deed  of  the  husband,  the  execution  of  it  by  the  wife,  making 
her  a  joint  grantor  with  him,  and  operating  upon  her  right 
of  dower,  which  was  before  unaffected  by  it,  did  not  consti- 
tute a  material  alteration  ?  If  so,  then  it  was  not  the  same, 
but  a  new  deed,  taking  effect  from  the  time  of  the  alteration, 
with  the  consent  of  Probst  and  E.  B.  Stiles,  as  are-execution 
of  it  by  the  latter  and  an  original  execution  by  the  wife. 
Such  a  case  can  not  fall  within  the  range  of  the  principle 
of  the  rule  forbidding  a  second  delivery  of  the  same  deed, 
simply  because  it  is  not  the  same  deed.  Suppose  a  delivery 
to   have   been    made  in  January,  1862,  but,  just   before   the 


388  C.  W.  D.  R.  W.  Co.  v.  Bert.  [Sept.  T. 

Syllabus. 

note  matured,  Probst  and  Stiles  had  come  together  and 
agreed  upon  an  alteration,  extending  the  time  of  payment 
five  years  and  reducing  the  rate  of  interest  to  seven  per  cent, 
and  having  put  that  into  the  mortgage,  it  was  re-delivered  by 
Stiles  to  Probst,  and  by  the  latter  again  recorded.  Would 
that  second  delivery  be  of  the  same  instrument,  and  therefore 
void?  No.  It  would  be  regarded  as  a  new  mortgage,  taking 
effect  from   that  time. 

The  question  just  considered  is,  in  our  view,  the  only 
debatable  one  in  the  case.  The  other  questions  are,  each  and 
all  of  them,  susceptible  of  a  ready  answer,  and  Ave  will  not 
consume  time  by  going  over  them. 

There  was  a  complete  failure  of  proof  as  to  the  set-off,  and 
the  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


The  Chicago  West  Division  Railway  Company 

V. 

Ed  ye  Beet. 

1.  Evidence — instruction  as  to  credibility  of  icitness.  On  the  trial  of 
a  case  where  the  plaintiff,  a  man  of  culture,  testified,  while  the  witnesses 
on  the  other  side  were  Germans,  apparently  of  little  education,  and.  one  or 
two  of  whom  spoke  English  quite  imperfectly,  the  court  instructed  the 
jury  that  a  witness  might  be  impeached  just  as  effectually  by  his  man- 
ner of  testifying,  his  feelings  towards  the  parties,  inconsistencj^  in  his 
statements,  if  any,  Ms  leant  of  intelligence,  or  the  want  of  means  of  know- 
ing the  facts  of  which  he  testifies,  as  by  the  direct  testimony  of  other 
witnesses:  Held,  that  the  instruction  was  erroneous,  as  it  was  calculated 
to  give  the  jury  to  understand  that  a  witness  might  be  just  as  effectually 
impeached  by  a  lack  of  intelligence  as  by  the  positive  testimony  of  other 
witnesses. 

2.  Negligence — injury  from  street  car  and  plaintiff  negligent.  Where 
the  plaintiff  is  driving  with  his  buggy  upon  a  horse  railway  track  when 
a  car  is  approaching  from  the  opposite  direction  toward  him,  at  a  short 
distance  and  in  plain  sight,  it  is  his  duty  to  turn  off  the  track  to  avoid  a 


1873.]  C.  W.  D.  R.  W.  Co.  v.  Bert.  389 

Opinion  of  the  Court. 

collision,  and  if  he  does  not  do  so,  through  negligence  or  wilfulness,  and 
a  collision  ensues,  he  can  not  recover  against  the  railway  company,  even 
if  the  latter  was  also  in  fault,  unless  the  company  or  its  servants  wilfully 
causes  the  injury,  or  are  guilty  of  such  negligence  or  reckless  conduct  as 
that  the  plaintiff's  is  slight  when  compared  with  it. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Ayer  &  Kales,  for  the  appellant. 

Messrs.  Runyan,  Avery,  Loomis  &  Comstock,  for  the 
appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  by  the  appellee  to  recover  damages 
for  a  personal  injury  received  by  him  on  the  2d  day  of  June, 
1872,  on  Milwaukee  avenue,  in  the  city  of  Chicago,  through 
the  alleged  negligence  of  a  servant  of  the  appellant.  A  horse 
railway  track,  belonging  to  appellant,  had  been  laid  upon  the 
street,  and  the  injury  resulted  from  a  collision  of  the  buggy 
in  which  the  appellee  was  driving,  with  a  car  of  the  railway 
company.  The  accident  occurred  on  Sunday  afternoon.  The 
appellee  was  driving  down  Milwaukee  avenue  towards  the 
centre  of  the  city,  and  the  car  was  proceeding  in  the  opposite 
direction. 

The  testimony  relied  upon  to  show  neglect  or  carelessness 
on  the  part  of  the  driver  of  the  car,  was  that  of  the  appellee 
himself.  His  statement  was,  that  there  was  no  obstacle  to 
prevent  his  seeing  the  approach  of  the  car;  that  he  commenced 
to  turn  out  for  the  car  at  the  point  where  a  turn-out  or  side- 
track branches  out  from  the  main  track  of  the  railway,  and 
that  he  was  prevented  from  getting  off  in  season  to  avoid  the 
collision  by  the  sliding  of  the  wheels  of  his  buggy  upon  the 
rail;  that  the  driver  of  the  car  was  proceeding  at  a  fair  trot; 
that  appellee  shouted  to  him  to  stop;  that  the  driver  did 
not  listen  to  him,  but  drove  on  without  abating  his  speed, 
and  the  front  platform  of  the  car  struck  the  back  part  of  the 
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fore-wheel  of  the  buggy,  and  threw  him  upon  the  pavement. 
There  were  four  witnesses  examined  in  behalf  of  the  defend- 
ant, two  of  whom,  one  being  the  driver,  testified  that  the 
ear  driver  was  approaching  the  upper  switch  with  his  horses 
upon  a  walk;  that  the  appellee  did  not  stop,  but  drove  on  to 
the  side  track,  and  the  car  was  brought  to  a  halt;  that  the 
front  platform  of  the  car  did  not  strike  the  buggy  at  ali,  but 
as  the  buggy  was  passing,  its  fore-wheel  ran  under  the  rail 
of  the  car  and  hit  its  side,  and  if  the  buggy  had  stopped, 
there  would  have  been  no  collision.  A  verdict  and  judgment 
were  rendered  against  the  company  in  the  court  below,  and 
the  case  comes  here  upon  appeal. 

Among  the  errors  assigned  are,  that  the  court  gave  impro- 
per and  refused  proper  instructions. 

One  instruction  given  on  behalf  of  the  plaintiff  was  the 
following: 

"A  witness  may  be  just  as  effectually  impeached  by  his 
manner  of  testifying,  his  feelings  toward  the  parties,  incon- 
sistency in  his  statements,  if  any,  his  want  of  intelligence,  or 
the  want  of  means  of  knowing  the  facts  of  which  he  testifies, 
as  by  the  direct  testimony  of  other  witnesses." 

We  think  this  instruction  should  not  have  been  given.  It 
might  well  give  the  jury  to  understand  that  a  witness  might 
be  just  as  effectually  impeached  by  a  lack  of  intelligence,  as 
by  the  positive  testimony  of  other  witnesses. 

As  a  general  proposition,  the  trustworthiness  of  a  witness 
is  not  to  be  graduated  according  to  his  intelligence.  The 
plaintiff  in  this  case  was  a  member  of  a  learned  profession,  a 
physician,  a  man  evidently  of  some  culture.  The  four  wit- 
nesses for  the  defendant  were  Germans,  apparently  of  little 
education,  one  or  two  of  whom  could  speak  English  only  quite 
imperfectly.  The  jury  might  well  have  been  misled,  by  the 
instruction,  to  understand  that  they  were  at  liberty  to  disre- 
gard the  testimony  of  defendant's  witnesses,  on  the  ground 
that  they  were  deficient  in  intelligence.  A  similar  instruc- 
tion was  held  erroneous  in  Hansell  v.  Erickson,  28  111.  257. 
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The  following  instruction,  asked  by  the  defendant,  was 
refused: 

"10.  The  jury  are  instructed  that  the  plaintiff  had  no  right 
to  drive  upon  the  railway  track  so  as  to  obstruct  or  unneces- 
sarily interfere  with  the  passage  of  the  defendant's  cars,  and 
if  he  persisted  in  driving  upon  said  track  and  continued 
thereon  without  necessity  when  a  car  was  approaching  at  a 
short  distance,  and  in  plain  sight,  from  an  opposite  direc- 
tion, he  was  bound  to  exercise  more  care  and  diligence  than 
he  would  in  driving  upon  a  common  pavement  to  see  that 
the  car  was  not  impeded  and  to  avoid  collision.  It  was  his 
duty,  under  such  a  state  of  facts,  to  turn  out  to  avoid  the  car, 
the  driver  of  the  car  being  unable  to  turn  to  the  right  or  to 
the  left,  and  if,  through  negligence  or  wilfulness  on  his  part 
in  this  respect,  a  collision  ensued,  he  is  not  entitled  to  recover 
damages  against  the  company,  even  if  the  latter  were  also  in 
fault,  unless  the  company  or  its  servant  wilfully  caused  the 
injury  or  were  guilty  of  a  higher  degree  of  negligence  or 
recklessness  in  comparison  with  which  the  blame  attaching  to 
the  plaintiff  was  slight  or  trivial." 

This  instruction  contains  a  fair  statement  of  the  law  bear- 
ing upon  the  facts  of  the  case,  as  shown  by  the  evidence,  and, 
as  we  think,  should  have  been  given. 

We  do  not  perceive  that  it  was  fully  covered  by  any  instruc- 
tion that  was  given. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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The  Hartford  Fire  Insurance  Company 

V. 

William  H.  Webster. 

1.  Insurance — premises  vacated  without  notice  according  to  condition. 
Where  a  policy  of  insurance  contained  a  condition  that  the  same  should 
be  void  in  case  the  premises  should  become  vacated,  by  the  removal  of 
the  owner  or  occupant,  for  more  than  thirty  days,  without  notice  to  the 
company,  and  its  consent  indorsed  on  the  policy,  and  the  premises  were 
vacated  January  12th  thereafter,  and  so  remained  until  February  13th, 
when  they  were  destroyed  by  fire :  Held,  that  the  assured  could  not  re- 
cover for  the  loss. 

2.  Contract — written  contract  can  not  be  varied  by  parol  agreement  made 
before  or  at  time  of  execution.  No  rule  of  law  is  better  settled  than  that 
the  evidence  of  a  contract  can  not  exist  partly  in  writing-  and  partly  in 
parol.  Parol  evidence  is  inadmissible  to  vary,  enlarge,  modify  or  contra- 
dict a  written  contract,  by  showing  what  was  said  in  reference  to  it  before 
or  at  the  time  of  its  execution. 

3.  What  an  insurance  agent  may  say  as  to  the  effect  or  waiver  of  cer- 
tain conditions  in  the  policy  of  insurance  while  the  contract  is  being 
made,  can  not  be  received  to  explain  or  vary  the  effect  of  the  written  con- 
tract. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  William  H. 
Webster  against  the  Hartford  Fire  Insurance  Company,  upon 
a  policy  of  insurance.  The  opinion  states  the  facts  of  the 
case. 

Mr.  John  J.  Glenn,  for  the  appellant. 

Mr.    Justice  Scholfield    delivered   the    opinion    of  the 

Court : 

The  policy  upon  which  this  suit  is  brought  contains  this, 
among  other  conditions  : 

'\If  the  premises  hereby  insured  become  vacated,  by  the  re- 
moval of  the  owner  or  occupant,  for  a   period  of  more  than 
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thirty  days,  without  immediate  notice  to  the  company  and 
consent  indorsed  hereon,  ******  then  an(]  jn 
every  such  case  this  policy  shall  be  void." 

The  evidence  shows  that  the  property  insured,  a  dwelling 
house,  was  vacated  on  the  12th  day  of  January,  and  there- 
after remained  unoccupied  until  it  was  destroyed  by  fire,  on 
the  13th  day  of  the  ensuing  February.  There  is  no  evidence 
that  notice  of  this  fact  was  given  to  the  company,  or  that  its 
consent  was  indorsed  on  the  policy.  The  plaintiff,  however, 
testified  that  the  reason  he  did  not  notify  the  company  that 
the  premises  were  vacant  and  unoccupied  was,  because  the 
agent  of  the  company  told  him  at  the  time  the  insurance  was 
made,  that  it  was  not  necessary  to  give  notice  if  the  house 
became  vacant.  The  agent  of  the  company  swears  that  what 
he  told  the  plaintiff  was,  that  if  the  house  was  not  vacant  for 
more  than  thirty  days,  it  was  not   necessary  to  give  notice. 

The  court,  at  the  instance  of  the  plaintiff,  instructed  the 
jury  upon  this  point  that,  "the  neglect  of  Webster  to  give 
notice  of  the  vacancy  of  the  premises  for  more  than  thirty 
days,  would  not  vitiate  or  avoid  the  policy,  if  the  jury  be- 
lieve from  the  evidence  that  the  defendant,  or  its  agent, 
waived  such  notice  at  the  time  the  policy  was  issued,  or  at 
any  other  time  before  the  loss." 

This  instruction  is  clearly  erroneous  and  should  not  have 
been  given.  No  principle  of  law  is  better  settled  than  that 
the  evidence  of  a  contract  can  not  exist  partly  in  writing  and 
partly  in  parol.  Whatever  may  have  been  said  in  reference 
to  the  contract  between  the  parties,  at  the  time  of  or  prior  to 
its  execution,  after  it  was  reduced  to  writing  parol  evidence 
was  inadmissible  to  enlarge,  modify,  or  contradict  its  terms 
as  expressed  in  the  written  instrument.  The  parties  might, 
undoubtedly,  by  a  subsequent  agreement,  modify  or  enlarge 
its  terms  by  parol,  but  that  was  not  the  case  here.  What  was 
relied  on  as  an  excuse  for  not  complying  with  its  terms,  was 
said  when  the  contract  was  being  made,  and  is  directly  con- 
tradictory to  it,  as  evidenced  by  the  policy. 
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It  may  be  that  this  condition  is  somewhat  oppressive  in  its 
character  upon  the  assured,  still,  as  was  said  in  Hartford  Fire 
Insurance  Co.  v.  Walsh,  54  111.  168,  in  reference  to  such  con- 
ditions :  "Between  parties  able  to  contract  they  have  the  right 
to  insert  them,  and  when  inserted  we  must  give  them  force 
and  effect,  although  we  may  doubt  the  propriety  of  persons 
taking  policies  so  burdened  with  conditions." 

Under  the  evidence  before  us,  the  plaintiff  was  not  entitled 
to  recover,  because  he  failed  to  give  notice  of  the  vacancy  of 
the  premises  and  obtain  the  company's  consent,  as  required 
by  the  policy,  and  the  policy  was  thereby  forfeited. 

For  the  reasons  given,  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


John  Fish 

V. 

John  Leser  et  al. 

1.  Specific  performance — matter  of  discretion.  Courts  of  equity  will 
not  always  enforce  the  specific  performance  of  a  contract.  Such  applica- 
tions are  addressed  to  the  sound  legal  discretion  of  the  court,  and  the 
court  will  be  governed,  to  a  great  extent,  by  the  facts  and  merits  of  each 
case,  as  it  is  presented. 

2.  Same — not  granted  when  inequitable.  Specific  performance  will  not 
be  enforced  unless  the  contract  has  been  entered  into  with  perfect  fairness, 
and  without  misapprehension,  misrepresentation  or  oppression,  or  where 
it  will  be  unjust  or  inequitable  to  do  so. 

3.  Where  the  owner  of  a  city  lot,  being  weak-minded,  unacquainted 
with  business  matters,  and  understanding  the  English  language  imper- 
fectly, was  induced,  by  frequent  solicitations,  to  sign  a  paper  authorizing 
one  claiming  to  act  as  his  agent  to  sell  the  same  for  a  certain  price,  and 
important  facts,  having  a  bearing  upon  the  value  of  the  property,  were 
concealed  from  him,  and  the  property,  then  worth  $80,000,  was  sold  for 
$21,000,  and  it  also  appeared  that  the  person  acting  as  his  agent  was  also 
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asrent  for  the  buyer,  and  working  in  his  interest:  Held,  that  as  the  con- 
tract was  not  entered  into  with  perfect  fairness,  and  without  misappre- 
hension, and  was  unjust  and  inequitable,  a  court  of  equity  would  not 
enforce  its  specific  performance. 

4.  Contract — where  agent  making  sale  is  agent  for  buyer,  the  contract  is 
voidable  in  equity.  Where  an  agent  employed  to  sell  property  sells  the 
same  to  a  purchaser  for  whom  he  is  acting  as  agent  in  effecting  the  pur- 
chase, the  seller,  in  equity,  may  avoid  the  contract. 

Appeal,  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  for  specific  performance,  filed  by  John  Fish 
against  John  Leser  and  Johanna  Leser,  his  wife.  The  sub- 
stance  of  the  material  facts  is  given  in  the  opinion  of  the 
court. 

Messrs.  Nissen  &  Barnum,  for  the  appellant. 

Messrs.  Wilkinson,  Sackett  &  Bean,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill,  filed  in  the  Superior  Court  of  Cook  county, 
by  John  Fish,  appellant,  against  John  Leser  and  Johanna 
Leser,  appellees,  to  enforce  the  specific  performance  of  a  con- 
tract for  the  sale  of  a  certain  lot  in  Chicago.  Upon  the  hear- 
ing of  the  cause,  the  court  entered  a  decree  dismissing  the  bill, 
and  the  complainant  prosecuted  this  appeal. 

Courts  of  equity  will  not  always  enforce  the  specific  per- 
formance of  a  contract.  Such  applications  are  addressed  to 
the  sound  legal  discretion  of  the  court,  and  the  court  must  be 
governed,  to  a  great  extent,  by  the  facts  of  each  case,  as  it  is 
presented. 

A  specific  performance  will  not  be  decreed  unless  the  agree- 
ment has  been  entered  into  with  perfect  fairness,  and  without 
misapprehension,  misrepresentation  or  oppression.  Frisby  v. 
Ballanee,  4  Scammon,  287  ;  Underwood  v.  Hitchcock,  2  Vesey, 
279.     The  contract  must  be  fair,  equitable  and  just,  and  the 
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complainant  should  be  prepared  to  show  that  it  will  not  be 
unjust  or  oppressive  on  the  defendant  to  have  the  contract 
enforced.     Stone  v.  Pratt,  25  111.  25. 

We  will,  then,  examine  some  of  the  leading  facts  in  this 
case,  and  see  if  the  complainant  has  brought  himself  within 
the  principles  announced,  which  are  necessary  in  order  to  en- 
able him  to  obtain  the  relief  he  asks,  in  a  court  of  equity. 

It  appears  that  the  defendants,  or  one  of  them,  in  the  fall 
of  1871,  were  the  owners  of  the  property  in  question,  and  had 
owned  and  resided  upon  it  for  many  years.  The  appellees  are 
foreigners  by  birth,  with  but  little  education,  and  are  not  well 
acquainted  with  our  language  ;  they  transacted  but  little  busi- 
ness— indeed,  the  evidence  shows  that  John  Leser  has,  for 
several  years,  been  scarcely  competent  to  transact  any  busi- 
ness :  thev  can  write,  but  are  unable  to  read  our  writing. 

The  house  in  which  they  resided,  on  the  property  in  ques- 
tion, together  with  other  property  on  the  same  street,  was 
destroyed  by  the  fire  of  October  9,  1871.  Previous  to  the 
fire  their  property  was  not  desirable,  and  could  not  readily 
be  sold  in  the  market,  on  account  of  the  bad  repute  of  other 
houses  on  the  same  street.  The  fire,  however,  removed  this 
objection  to  the  street,  and  property  immediately  began  to 
advance.  Farwell  &  Co.  commenced  to  build  on  the  same 
street,  on  the  next  block  west,  which  also  caused  property  to 
advauce.  These  facts  were  unknown  to  the  Lesers,  but  were 
well  known  to  enterprising  business  men.  Under  these  cir- 
cumstances, the  Lesers,  soon  after  the  fire,  were  sought  out  by 
one  John  P.  White,  a  real  estate  agent  in  the  city,  who  desired 
to  get  an  agency  to  sell  their  property. 

This  property,  at  the  time  of  the  sale,  as  near  as  we  are 
able  to  judge  from  the  evidence,  was  worth  $30,000 — some 
of  appellees'  witnesses  place  it  as  high  as  $35,000,  while 
appellant's  witnesses  fix  its  value  at  $21,000  to  $22,000. 
Burt,  who  owned  the  east  half  of  the  same  lot,  testifies  he 
fixed  the  price  of  his  lot  at  $30,000,  but  withdrew  it  from 
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market,  and  would  not  sell  at  that  price,  and  his  opinion  is, 
this  lot  is  worth  that  amount. 

White  had  several  interviews  with  the  Lesers.  He  wanted 
to  act  as  their  agent;  advised  them  to  sell  ;  claimed  that 
property  would  depreciate  rather  than  increase  in  value.  He 
never  informed  them  that  Farwell  &  Co.,  and  others,  were 
buying  and  preparing  to  build  in  that  neighborhood — a  fact 
that  was  well  known  to  business  men. 

Johanna  Leser,  in  her  evidence,  savs  :  White  came  a^ain  : 
said  he  had  a  man  to  buy  the  lot,  and  he  would  give  $20,000, 
and  we  told  him  we  would  not  sell  for  that ;  he  said  it  would 
not  be  worth  more  in  ten  years;  my  husband  said,  if  you 
give  me  $21,000  I  will  sell  to  you;  this  he  refused  ;  White 
told  me  to  coax  my  husband  to  take  $20,000  ;  I  told  him  I 
would  not;  he  then  said,  well,  I  will  not  take  another  step 
towards  selling  your  lot,  and  before  spring  you  will  offer  it 
to  me  for  $18,000. 

During  this  time  appellant  was  frequently  at  W'hite's  office, 
and  he  and  White  were  negotiating  on  the  lot. 

White,  in  his  testimony,  says,  they  had  given  him  verbal 
authority  to  sell  the  lot;  that,  after  having  several  interviews, 
he  called  on  them  with  an  offer  from  appellant  of  $20,000 
cash  for  the  property  ;  this  they  did  not  decide  to  take,  but 
the  next  day  he  called  again  to  see  if  they  would  accept  the 
offer  he  had  made  them  for  appellant ;  he  prepared  and  took 
with  him  a  paper,  for  them  to  execute,  authorizing  him  to 
sell  the  lot;  after  discussing  the  matter  some  time,  they 
would  not  accept  appellant's  offer,  but  they  made  this  propo- 
sition :  they  would  take  $16,000  cash,  and  the  purchaser 
assume  and  pay  a  mortgage  of  $5000  that  was  on  the  lot,  and 
pay  commissions  to  White;  he  informed  them  he  did  not  be- 
lieve appellant  would  give  that,  but  he  would  make  him  the 
offer. 

The  next  day,  which  was  November  1st,  White  called  on 
John  Leser,  where  he  and  his  two  sons  were  at  work,  and 
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obtained  his  signature  to  a  paper,  which  turned  out  to  be  au- 
thority to  sell  the  lot,  which  reads  as  follows: 

"Chicago,  Oct  31,  1871. 
"John  P.  White,  real  estate  agent.  In  consideration  of 
one  dollar,  by  us  received,  we  hereby  authorize  you  to  sell 
our  lot,  being  the  west  half  of  lot  7,  in  block  94,  in  the  School 
Section  addition  to  Chicago,  for  the  sum  of  twenty-one  thou- 
sand dollars  ($21,000)  net;  you  to  have  all  over  that  amount 
von  can  get,  for  your  commissions  for  such  sale.  The  terms 
of  payment  we  require  is  all  cash,  except  the  assumption  of 
a  mortgage  of  $5000  by  the  buyer,  now  upon  said  lot  ;  we  to 
furnish  abstract  showing  title  good  in  us,  subject  to  the  said 
$5000   mortgage.     This  proposition  good  for  ten  days  from 

date  hereof. 

"Yours,  etc., 

John  Leser,  [Seal.] 

Johanna  Leser."    [Seal.] 

White  testifies  that  the  paper  was  read  to  Leser,  and  he 
and  his  two  sons  understood  what  it  was.  But  in  this  he  is 
contradicted  by  Leser  and  his  two  sons.  They  swear,  a  por- 
tion of  it  was  read  in  a  low  tone,  but  none  of  them  understood 
it.  Thev  did  not  know  that  Leser  was  giving  any  authority 
to  White  to  sell  the  lot ;  supposed  it  was  a  writing  that  Leser 
would  wait  ten  days  before  making  a  sale,  but  did  not  know 
it  was  anything  further. 

White  then  carried  the  paper  to  Johanna  Leser,  and  she, 
as  she  testifies,  saw  her  husband  had  signed  it,  and  not  know- 
ing what  it  was,  also  executed  the  paper. 

On  November  8th  White  sold  the  property  to  appellant,  by 
written  contract,  as  follows  : 

"Chicago,  Nov.  8,  1871. 

"Received  of  John  Fish  five  hundred  dollars  ($500),  to 
applv  as  a  payment  on  the  following  described  real  estate,  this 
day  bargained  and  sold  to  the  said  Fish,  to-wit :  the  west  half 
of  lot  seven  (7),  in  block  ninety-four  (94),  in  the  School  Sec- 
tion addition  to  Chicago,  sold  at  and  for  the  price  or  sum  of 
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twenty-one  thousand  dollars  ($21,000),  upon  the  following 
terms  of  payment,  to-wit:  the  said  Fish  is  to  assume  and  pay 
a  certain  mortgage  of  five  thousand  ($5000)  dollars,  which  is 
now  upon  said  property,  with  interest  from  date  hereof,  ac- 
cording to  its  tenor  and  effect,  and  the  remainder  of  the  pur- 
chase money,  to-wit  :  fifteen  thousand  five  hundred  ($15,500) 
dollars,  as  soon  hereafter  as  we  deliver  him  a  good  and  suffi- 
cient deed  of  conveyance  to  the  said  described  real  estate,  with 
release  of  dower,  free  and  clear  of  all  liens  or  incumbrances, 
except  the  above  mentioned  $5000  mortgage,  which  the  said 
Fish  assumes;  we  to  furnish  an  abstract  showing  title  good 
in  us,  said  abstract  to  be  delivered  within  ten  days  from 
date  hereof,  and  the  said  deed  to  be  delivered  within  thirty 
days  from  date  hereof. 

"Witness  our  hand  and  seals  this  day  and  date  first  above 
written. 

John  Leser,  [Seal.] 

Johanna  Leser,  [Seal.] 

By  John  P.  White,  their  Agent. 

John  Fish." 

When  appellees  were  notified  of  the  contract,  they  refused 
to  ratify  it. 

Can  it  be  said  that  this  contract,  which  appellant  is  seek- 
ing to  enforce,  has  been  entered  into  with  fairness,  and  with- 
out misapprehension?  Important  facts  were  artfully  concealed 
.from  the  Lesers  by  one  who  claimed  to  be  their  agent,  and 
if  they  had  been  known,  it  can  not  be  pretended  the  author- 
ity would  have  been  oiven  to  sell. 

The  fact  is  apparent,  the  Lesers,  who  were  weak-minded 
and  unacquainted  with  business,  terror-stricken  with  the  great 
fire  which,  in  a  moment,  swept  away  the  home  they  had  occu- 
pied for  years,  were  overreached  by  a  shrewd  real  estate  dealer, 
who  acted  in  the  interest  of  another,  under  the  guise  of  a 
friend  and  agent  of  them. 

The  contract  can  neither  be  said  to  be  fair,  equitable  or 
just.     To  take  from  them   property  worth    $30,000  for  $21,- 
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000,  when  considered  in  connection  with  the  other  facts  dis- 
closed by  this  record,  is  an  outrage  that  a  court  of  equity  can 
not  for  a  moment  tolerate  or  sanction. 

There  is,  however,  another  principle  which,  when  applied 
to  this  case,  forbids  a  court  of  equity  from  decreeing  a  specific 
performance  of  this  contract.  An  agent  employed  to  sell,  can 
not  himself  become  the  purchaser ;  or  an  agent  employed  to 
buy,  can  not  be  the  seller.  And,  upon  the  same  principle,  it 
is  held  that  a  contract  made  by  one  who  acts  as  the  agent  of 
both  parties,  may  be  avoided  by  either  principal.  Story  on 
Agency,  sec.  211. 

Before  this  written  authority  to  sell  was  given,  White  came 
to  the  Lesers  with  a  proposition  from  appellant  of  $20,000, 
and  urged  them  to  accept  it.  His  commissions  were  to  come 
from  appellant.  As  soon  as  he  executes  the  contract  of  sale, 
he  goes  with  appellant  to  the  recorder's  office  and  has  it  placed 
on  record.  Under  his  counsel  and  advice,  appellant  makes  a 
tender  of  the  purchase  money.  He  takes  appellant  to  an 
attorney  for  advice,  and  introduces  him;  nor  does  he  stop  at 
this.  He  offers  to  pay  appellees'  counsel  their  fees,  not  to 
exceed  $1000,  if,  upon  an  examination  of  the  papers,  they 
should  advise  and  effect  a  ratification  of  the  contract  by 
appellees. 

These  facts  tend  to  show  that  this  agent  was  employed  to 
buy  as  well  as  to  sell.  Appellees  had  bargained  for  the  skill 
and  labor  of  White,  their  agent,  and  had  a  right  to  expect 
and  demand  his  undivided  services  in  their  behalf  and  for 
their  interest.  This  they  have  not  secured,  and  a  court  of 
chancery  will  not  lend  its  aid  to  enforce  a  contract  which,  in 
equity,  is  regarded  as  constructively  fraudulent. 

Other  questions  have  been  discussed  by  the  counsel  on  each 
side  of  this  case,  but,  in  the  view  we  have  taken  of  the  case, 
it  becomes  unnecessary  to  decide  them. 

The  decree  of  the  Superior  Court  will  be  affirmed. 

Decree  affirmed. 
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Maurice  Clifford 

v. 

Christian  Luhrin/g  et  ah 

1.  New  trial — in  respect  to  finding  from  the  evidence.  Where  the  evi- 
dence is  conflicting  as  to  the  nature  and  extent  of  a  contract,  the  verdict 
of  the  jury  in  settling  the  fr.cts  of  the  case  will  not  be  disturbed. 

2.  Statute  of  Frauds — promise  to  pay  the  debt  of  another.  Where  the 
leading  object  of  the  undertaking  is,  to  promote  some  object  of  the  party's 
own,  his  promise  to  pay  is  not  within  the  Statute  of  Frauds,  although  its 
effect  is  to  release  or  suspend  the  debt  of  another. 

3.  Thus,  where  the  defendant  had  employed  a  party  to  build  a  house, 
and,  on  his  failure,  the  plaintiff,  who  was  a  sub-contractor,  made  known 
the  fact  to  the  defendant,  and  informed  him  that  he  would  be  obliged  to 
quit  work,  and  the  defendant  thereupon  told  the  plaintiff  to  go  on  with 
his  part  of  the  work,  and  he  would  pay  him,  it  was  held,  that  the  defend- 
ant's undertaking  was  not  collateral,  but  an  original  one,  and  was  not 
within  the  Statute  of  Frauds,  as  assuming  to  answer  for  the  contractor, 
his  main  object  being  to  subserve  a  purpose  of  his  own. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

Messrs.  Hunter  &  Page,  for  the  appellant. 

Mr.  John  H.  Burns,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assumpsit,  in  the  Superior  Court  of 
Cook  county,  to  recover  for  services  as  plasterers  on  a  house 
of  the  defendant  in  the  citv  of  Chicn^o.  The  theorv  of  the 
plaintiff's  case  is,  a  promise  on  the  part  of  defendant  to  pay 
them  for  their  work. 

It  appears  the  contract  for  the  whole  work  on  the  building 
was  let  by  defendant  to  one  Gruis,  of  whom  plaintiffs  were 
sub-contractors,  and  on  his  failing  to  perform  his  contract 
26— 69th  III. 
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with  them,  they  testify  they  made  known  the  fact  to  defend- 
ant, and  informed  him  they  would  be  obliged  to  quit  the  work, 
when  he  told  them  to  go  on,  and  he  would  pay  them. 

There  is  some  conflict  in  the  testimony  as  to  the  extent  and 
nature  of  this  promise,  which  the  jury  have  settled  in  a  man- 
ner which  we  are  not  justified  in  unsettling.  Where  the  evi- 
dence is  conflicting,  we  have  often  said  we  will  not  disturb 
the  verdict. 

We  do  not  think  the  Statute  of  Frauds  has  any  application 
in  this  case,  nor  is  it  like  the  case  of  Hite  v.  Wells,  17  111.  88. 
In  that  case,  the  plaintiff  counted  upon  the  liability  of  Lyle, 
and  not  upon  an  original  promise  from  Hite  to  Wells.  The 
court  said  the  plaintiff  should  declare  upon  the  new  contract. 

In  this  case  the  undertaking  is  not  collateral,  but  is  de- 
clared on  as  the  original  undertaking  of  defendant  himself. 
The  defendant  did  not  assume,  as  we  understand  the  testi- 
mony, to  answer  for  Gruis,  but  his  main  purpose  and  object 
were,  to  subserve  a  purpose  of  his  own.     2  Pars,  on  Con.  305. 

As  was  said  in  Nelson  v.  Boynton,  3  Mete.  (Mass.)  396, 
where  the  leading  object  of  the  undertaker  is  to  promote 
some  interest  of  his  own,  the  promise  is  not  within  the  stat- 
ute, although  its  effect  is  to  release  or  suspend  the  debt  of 
another.  Here,  the  object  and  purpose  of  defendant  were,  to 
have  the  plastering  speedily  finished,  that  he  might  rent  the 
building,  and  thus  derive  income  from  it.  This  was  the  mo- 
tive. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Albro  E.  Bishop 

v. 

Christian  Busse  et  al. 

1.  New  trial — on  finding  of  the  facts.  This  court  will  be  cautious  in 
the  exercise  of  the  power  conferred  by  statute  to  reverse  a  judgment  on 
the  ground  that  the  finding  of  the  jury  is  not  supported  by  the  testimony, 
for  the  reason  that  it  is  the  province  of  the  jury  to  pass  upon  and  deter- 
mine  the  weight  of  evidence  and  to  find  the  facts,  and  because  the  jury 
and  the  court  below  have  better  opportunity  of  judging  of  the  credibility 
of  each  witness'  testimonj'-,  and  the  weight  to  be  attached  to  it,  by  seeing 
the  witnesses  on  the  stand,  and  their  appearance,  and  manner  of  testi- 
fying. 

2.  Same— finding  not  tested  by  the  number  of  witnesses,  alone,  on  each  side. 
The  question  whether  a  verdict  should  be  sustained  or  set  aside  as  to  the 
finding  of  the  facts,  does  not  depend  upon  the  number  of  witnesses  testi- 
fying on  each  side  upon  the  disputed  points.  The  number  of  witnesses 
may  be  on  one  side  while  the  decided  weight  of  evidence  may  be  on  the 
other. 

3.  Same — rule  at  common  law.  At  common  law  the  finding  of  the  jury 
as  to  the  facts  was  not  subject  to  be  reviewed  in  an  appellate  court,  but 
the  judge  trying  the  case  had  the  power  to  grant  a  new  trial,  if  he  believed 
the  evidence  did  not  sustain  the  finding.  If  the  jury,  from  prejudice, 
passion  or  a  misapprehension  of  the  evidence,  found  a  verdict  manifestly 
against  its  weight,  the  judge  could  thus  prevent  injustice  and  wrong  by 
submitting  the  cause  to  another  jury. 

4.  Contract — ma,y  be  changed  by  subsequent  agreement.  The  right  to 
contract  includes  the  right  to  modify,  change  or  abrogate  a  pre-existing 
contract;  therefore,  any  contract  not  under  seal,  whether  in  writing  or 
verbal,  may,  by  a  subsequent  verbal  contract,  be  annulled  or  changed, 
and  the  last  contract,  if  supported  by  a  consideration,  will  bind  the 
parties. 

5.  Same — consideration.  Where  a  party,  emploj^ed  under  a  special 
verbal  contract  to  furnish  materials  and  erect  a  building,  finding  him- 
self unable  to  perform  without  great  loss,  owing  to  a  rise  in  prices, 
informed  his  employer  that  he  would  not  comply  with  the  contract,  and 
the  employer  directed  him  to  go  on  and  finish  the  work  and  he  would 
pay  him  what  was  right  for  it:  Held,  that  the  new  agreement  was  based 
upon  a  sufficient  consideration,  and  valid.  The  mutual  promises  of  the 
parties  were  sufficient  to  support  the  new  agreement. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Mr.   B.   W.   Ellis,   and    Mr.   Robert  Hervey,  for  the 

appellant. 

Mr.  John  Van  Arman,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellees  brought  assumpsit  to  recover  a  balance  claimed 
to  be  due  from  appellant  for  labor  performed  and  materials 
furnished  by  appellees  in  the  construction  of  a  house  for 
appellant.  The  declaration  contains  the  common  counts,  to 
which  the  general  issue  and  a  plea  of  pavment  were  filed. 
The  cause  was  tried  by  the  court,  and  a  jury,  who  found  the 
issues  for  plaintiffs,  and  assessed  their  damages  at  $8069.30, 
and  after  overruling  a  motion  for  a  new  trial,  the  court 
rendered  judgment  on  the  verdict,  and  plaintiff  brings  the 
case  here  on  appeal. 

A  few  days  after  the  fire  of  the  9th  of  October,  1871,  the 
parties  met  and  entered  into  a  verbal  contract,  by  which 
appellees  agreed  to  build  a  four-story  brick  house,  about  80 
feet  front  by  100  feet  back.  Appellees  were  to  be  paid  $15  per 
thousand  for  the  brick  in  the  Avail,  $20  per  cord  for  rubble 
stone  laid,  and  45  cents  per  foot  for  dimension  stone.  At  the 
conclusion  of  the  agreement  the  prices  were  written  down,  as 
a  memorandum.  The  building  was  to  be  plain  and  substan- 
tial. As  to  these  facts  there  appears  to  be  little,  if  any,  dif- 
ference, and  appellant  claims  that  the  work  was  done  and  the 
house  completed  under  this  contract.  On  the  other  hand, 
appellees  claim  that  this  contract  was  abrogated,  and  a  new 
agreement  entered  into,  under  which  the  house  was  built. 

On  the  trial,  both  of  the  appellees  testified,  that  within  a 
week  after  they  had  commenced  work  they  severally  saw 
appellant,  at  different  times,  and  that  they  each  informed 
him  that  they  could  not  and  would  not  go  on  under  the  con- 
tract, and  must  abandon  it,  when  appellant  told  them  to  go 


1873.]  Bishop  v.  Busse  et  at.  405 

Opinion  of  the  Court. 

on  and  finish  the  job,  and  he  would  pay  them  what  was  right 
for  it.  This,  appellant  denies,  and  he  called  two  other  wit- 
nesses, who  testified  that  whilst  they  were  engaged  in  building 
the  house — and  one  of  them  says  as  late  as  near  Christmas — 
they  heard  one  or  the  other  of  appellees  admit  that  they  were 
doing  the  work  at  the  prices  specified  in  the  first  agreement. 
The  question  was  propounded  directly  to  the  jury,  and  in 
response  to  it  they  specifically  found  that  the  new  contract 
had  been  made,  as  claimed  by  appellees,  and  it  is  urged  that 
this  finding  is  not  sustained  by  the  evidence. 

The  jury,  under  the  law,  have  the  exclusive  right  to  pass 
upon  and  determine  the  weight  of  evidence,  and  to  find  the 
facts.  At  common  law  that  finding  was  not  subject  to  be 
reviewed  in  an  appellate  court.  The  judge  trying  the  case 
Mras,  however,  entrusted  with  the  power  to  grant  a  new  trial 
if  he  believed  that  the  evidence  did  not  sustain  the  finding; 
that  if  the  jury,  from  prejudice,  passion,  or  a  misapprehen- 
sion of  the  evidence,  found  a  verdict  manifestly  against  its 
weight,  the  judge  could  thus  prevent  injustice  and  wrong  by 
submitting  the  case  to  another  jury.  And  this  was  supposed 
to  afford  the  parties  all  needed  protection.  The  judge  trying 
the  case  had  the  same  opportunity  to  see  and  hear  the  wit- 
nesses, and  to  estimate  the  character  of  their  testimony,  as  the 
jury,  hence  there  was  a  fitness  in  his  being  required  to  pass 
upon  it  on  a  motion  for  a  new  trial.  But  the  appellate  court 
neither  sees  nor  hears  the  witnesses  testify,  and  only  sees  the 
evidence  on  paper,  where  it  all  appears  alike.  The  evidence 
of  a  witness  whom  no  one,  seeing  and  hearing  testify  on  the 
stand,  would  believe,  when  his  evidence  is  reduced  to  writing 
may  appear  as  consistent  and  truthful  as  that  of  a  witness 
of  the  most  undoubted  truth  and  integrity.  From  these  con- 
siderations it  is  apparent  that  we  should  be  cautious  in  the 
exercise  of  the  power,  conferred  upon  us  by  the  statute,  to 
reverse  because  the  finding  is  not  supported  by  the  testimony. 

In  all  such  cases,  the  presumption  is,  that  the  jury  have 
done  their  duty  and    found   correctly;  that  the  judge  trying 
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the  case,  and  being  in  a  position  to  determine  accurately 
whether  the  finding  is  right,  and  acting  under  the  responsi- 
bility of  his  place,  has  determined  correctly  in  overruling  the 
motion  for  a  new  trial.  These  presumptions  being  in  favor 
of  the  finding,  we  always  feel  reluctance  in  interfering.  Nor 
can  Ave  adopt  a  rule  that  mere  numbers  of  witnesses  should 
determine  the  question.  All  know  that  there  are  some  wit- 
nesses who  testify  consistently,  yet  there  is  that  in  their  man- 
ner which  impairs  the  force,  if  it  does  not  wholly  destroy 
their  testimony.  Of  these  things  we  can  not  judge,  because 
we  do  not  have  the  means.  Whilst  in  this  case  the  number 
seems  to  be  with  appellant,  for  aught  we  can  know  the  decided 
weight  of  evidence  may  have  appeared  to  the  jury  and  the 
court  manifestly  with  appellees. 

The  jury  judge  of  the  manner  and  appearance  of  witnesses 
on  the  stand,  their  surroundings,  their  interest,  their  preju- 
dice and  feelings  manifested  in  the  case,  none  of  which  do  we 
see.  We  must,  therefore,  leave  the  question  of  credibility 
and  the  worth  of  evidence  where  the  law  has  placed  it,  with 
the  jury,  and  decline  to  disturb  the  finding  in  this  case.  The 
verdict  does  not  appear  to  us  clearly  and  palpably  against  the 
evidence. 

It  is  urged  that  the  court  below  erred  in  instructing  the 
jury  that  "A  verbal  contract  may  be  annulled,  altered  or  mod- 
ified by  another  verbal  contract  subsequently  made  between 
the  parties."  That  a  verbal  contract  mav  be  thus  abrogated 
or  modified  by  the  agreement  of  the  parties  as  effectually  as 
a  written  contract  may  be,  by  a  subsequent  writing,  we  appre- 
hend there  can  be  no  doubt.  If  parties  are  able  to  contract, 
if  there  is  a  subject  capable  of  being  contracted  for,  if  there 
is  a  sufficient  consideration,  and  the  parties  do  contract, 
although  verbally,  whether  it  be  to  annul  or  to  modify  a 
verbal  agreement,  it  is  undeniably  true  that  it  must  bind  the 
parties.  At  the  common  law,  strictly  applied,  parties  could 
not  abrogate  or  modify  a  contract  under  seal,  except  by  an 
instrument  of  the   same   character.     It   was   required   to  be 
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done  by  an  instrument  of  at  least  equal  dignity.  Contracts 
in  writing  not  under  seal  and  verbal  agreements -were  called 
parol  contracts,  and  placed  on  the  same  footing.  Verbal 
agreements  were  of  as  high  a  grade  as  writings  not  under  seal, 
and  were  subject  to  release,  abrogation  or  modification  by  an 
agreement,  either  verbal  or  written..  The  parties  in  this  case, 
then,  had  the  power,  by  a  subsequent  verbal  agreement,  to 
annul  or  modify  the  first  contract,  and  the  jury  have  found 
by  the  special  verdict  that  they  did  make  the  change. 

Was  there,  then,  a  sufficient  consideration  to  sustain  the 
new  contract?     We  think  there  was. 

In  this  case,  brick  had  risen  from  $15  in  the  wall  to  $22 
or  $23,  and  labor  and  materials  had  also  advanced  in  the  same 
proportion.  And  the  evidence  shows  that  if  appellees  had 
completed  the  building  at  the  prices  first  agreed  upon,  they 
would  have  lost  about  $8000;  that,  on  appellees  failing  to 
perform  the  contract,  appellant  could  have  recovered  the 
damages  occasioned  by  the  breach.  But  this  he  may  have 
considered  of  less  advantage  to  him  than  the  completion  of 
the  building,  and  if  so,  that  of  itself  would  have  been  a 
sufficient  consideration  to  support  the  new  agreement.  It  is 
held  that  one  promise  is  sufficient  to  support  another,  and 
that  where  a  party  will  derive  a  benefit  from  the  performance 
of  a  contract,  that  is  a  consideration  for  a  promise  to  pay  for 
such  benefit. 

Again,  the  rise  in  the  price  of  materials  for  building  to  so 
large  an  extent  was,  no  doubt,  according  to  the  law  of  demand 
and  supply,  occasioned  by  a  scarcity  of  buildings  or  a  much 
larger  demand  than  the  supply,  and  if  so,  rents  must  have 
been  enhanced  to  an  extent  equal  to  the  rise  in  labor  and 
materials.  And  if  this  was  true,  we  then  could  see  a  strong 
inducement  to  change  the  contract  rather  than  not  have  the 
building  erected.  If  he  had  not  agreed  to  the  change,  he  was 
notified  that  appellees  would  not  erect  the  building,  and  he 
would  have  been  left  to  his  legal  remedy  for  the  recovery  of 
damages   for  the  breach  of  the  contract,  and  he  would  have 
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been  deprived  of  the  profits  derived  from  enhanced  rents,  if 
there  were  such.  But  whether  there  were  such  increased 
rents  or  not,  the  mutual  promises  formed  a  sufficient  consid- 
eration to  support  the  new  contract.  It,  then,  follows  that 
there  was  no  error  in  giving  the  two  instructions  of  which 
complaint  is  made. 

The  view  we  have  taken  of  the  case  places  the  rights  of 
the  parties  on  the  new  contract  to  proceed  and  finish  the 
building,  and  appellant  would  pay  what  was  right.  And  in 
this  view  the  first  instruction  of  appellant,  which  was  refused, 
was  not  proper  to  be  given.  The  second,  of  which  complaint 
is  made,  announced  that  appellees,  immediately  on  entering 
into  the  contract,  should  have  purchased  the  brick,  and  not 
have  waited  for  the  rise.  The  evidence  shows  that  the  plan 
of  the  house  was  changed  from  a  plain  to  an  ornamental 
front,  in  which,  by  the  original  agreement,  common  bricks 
were  to  be  used,  but  it  was  changed  to  pressed  brick.  Appel- 
lees could  not  know  before  the  rise  that  it  would  have  been 
changed  so  as  to  require  pressed  brick. 

Again,  under  the  new  contract  appellant  was  to  pay  what 
was  right,  and  brick  had  then  gone  up,  as  we  understand  the 
evidence,  and  he  must  have  intended  to  pay  the  increased 
price.  It  was  but  right  that  he  should.  The  evidence,  we 
think,  clearly  shows  that  the  building  first  contemplated 
would  not  have  required  more  than  half  the  quantity  of  brick 
that  were  consumed  in  constructing  the  building  that  was 
completed,  and  even  under  the  original  contract  they  would, 
when  the  change  was  made,  have  been  entitled  to  the  price 
they  paid  for  the  additional  quantity.  But  it  was  no  more 
than  right  and  just  that  appellees  should,  under  the  new 
arrangement,  have  the  cost  of  the  material  used  in  the  build- 
ing, and  the  instruction  asked,  announcing  the  opposite  rule, 
was  properly  refused. 

It  is  also  urg.ed  that  the  jury  found  too  large  a  sum.  After 
a  careful  consideration  of  the  evidence,  Ave  are  of-  opinion 
that  had    the  verdict   been    much   larger  we  could   not  have 
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disturbed  it  for  that  reason.  The  verdict  is  more  than  $1000 
less  than  witnesses  swore  the  labor  and  materials  were  worth. 
From  this  we  infer  that  the  jury  made  deductions  on  various 
parts  of  the  work. 

After  a  careful    examination    of   the   case,  we   perceive  no 
error  requiring  the  reversal  of  the  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 


The  Chicago,  Burlington  and  Quincy  E.  E.  Co. 

v. 
Ferdinand  Stumps. 

1.  New  trial — on  the  evidence.  Where  there  is  a  conflict  in  the  evi- 
dence, the  general  rule  is,  the  jury  are  the  judges  of  the  credibility  of 
the  witnesses,  but  where  they  capriciously  disregard  the  testimony  of  five 
unimpeached  witnesses,  and  rely  solely  upon  the  testimony  of  two  little 
boys,  aged  seven  and  eleven  years,  simply  because  they  desire  to  find  a 
verdict  in  accordance  with  their  testimony,  a  new  trial  should  be  granted. 

2.  Negligence — care  required  in  running  railroad  train  in  a  public 
street.  A  railroad  company  is  to  be  held  to  the  exercise  of  a  very  high 
degree  of  care  in  operating  its  road  through  the  public  streets  of  a  city, 
and  will  not  be  permitted  to  omit  with  impunity  any  reasonable  duty  that 
may  tend  to  the  safety  of  the  public,  who  have  an  equal  right  with  them- 
selves  to  the  free  use  of  these  thoroughfares. 

3.  Same — railroad  company  not  liable  for  pure  accident.  The  law  has 
not  made  railroad  companies  insurers  against  every  casualty  that  may 
happen  in  a  street  or  highway,  where  the}r  have  exercised  the  highest  de- 
gree of  care  for  the  safety  of  the  citizen  consistently  with  a  reasonable 
exercise  of  their  franchise.  The  injury  in  such  cases  must  be  attributed 
to  inevitable  accident,  which  no  vigilance,  however  great,  could  foresee 
or  avoid. 

4.  Where  a  boy,  aged  about  seven  years,  was  injured  while  attempting 
to  climb  up  the  ladder  of  a  freight  car  while  in  motion  along  a  public 
street  in  a  city,  and  it  appeared  that  the  train  was  not.  being  run  at  an  un- 
lawful rate  of  speed,  it  moving  not  faster  than  four  miles  an  hour,  that  the 
train  was  properly  manned,  with  every  employee  at  his  station,  and  that 
the  train  was  under  perfect  control,  and  being  run  with  the  greatest  care 
and  caution,  it  was  held,  that  the  company  was  not  liable. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Ferdinand 
Stumps,  by  his  next  friend,  A.  M.  Pence,  against  The  Chi- 
cago, Burlington  and  Quincy  Railroad  Company,  to  recover 
damages  for  a  personal  injury.  This  case  was  before  this 
court  before,  and  is  reported  in  55  111.  365.  All  the  material 
facts  are  stated  in  the  opinion. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellant. 

Messrs.  Rosenthal  &  Pence,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  the  first  appeal,  the  judgment  in  this  case  was  reversed 
because  the  verdict  was  manifestly  against  the  weight  of  the 
evidence.  The  court,  in  the  opinion  then  delivered,  said  : 
"We  can  come  to  no  other  conclusion,  from  the  whole  evi- 
dence, than  that  appellee,  at  the  time  of  his  injury,  was  at- 
tempting to  climb  upon  the  ladder  of  one  of  the  cars  of  the 
train  in  motion,  and  not  of  the  detached  car  standing  upon 
the  track  ahead  of  the  approaching  train,  and  that  the  rail- 
way company  are  not  chargeable  with  any  negligence  in  run- 
ning against  such  a  car." 

The  second  trial  was  had  upon  substantially  the  same  evi- 
dence as  the  first,  with  some  additional  testimony  which  has 
relation  principally  to  the  questions  whether  there  was  a  de- 
tached car  standing  on  the  track,  which  caused  the  injury,  or 
whether  it  was  sustained  while  appellee  was  attempting  to 
climb  up  the  ladder  on  another  car  when  the  train  was  in 
motion. 

After  the  most  careful  and  painstaking  consideration  of 
the  case,  with  the  additional  testimony  presented,  we  can  not 
avoid  the  conclusion  the  weight  of  the  evidence  is  against  the 
theory  there  was  a  detached  car  standing  on  the  track,  which 
was   the  cause  of  the   injury  to  appellee.     There  is  a  conflict 
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in  the  evidence  which  may  be  accounted  for  in  some  degree 
on  the  ground  most  of  appellee's  witnesses  may  have  been 
honestly  mistaken  as  to  the  fact  of  having  seen  a  detached 
car  at  that  point  on  the  morning  of  the  17th  of  April.  This 
is  possible,  so  far  as  they  are  all  concerned,  except  the  two 
lit. le  boys,  Henry  and  Herman  Moses. 

There  is  no  such  charitable  excuse  for  the  witnesses  that 
testify  in  behalf  of  appellant.  It  is  either  true  there  was  no 
detached  car  on  the  track  that  morning,  or  else  five  witnesses, 
four  of  them  men,  and  the  other  one  old  enough  to  be  a  bell- 
boy on  the  train,  are  all  corruptly  untruthful.  They  state 
facts  about  which  it  is  not  possible  for  them  to  be  mistaken. 
Their  testimony  is  either  true,  or  it  is  wilfully  false. 

The  accident  occurred  on  Brown  street,  between  Luke  and 
Walsh  streets.  The  company's  road  there  is  a  branch  track 
leading  to  the  lumber  district  on  Twentv-second  street.  At 
the  point  where  appellee  was  hurt,  there  was  but  a  single 
track.  All  the  witnesses  for  appellant  concur  in  the  state- 
ment, they  had  been  down  to  the  docks  that  morning,  and  re- 
turned with  the  engine  alone,  for  the  second  train  they  were 
taking  down.  It  is  unusual  for  any  cars  to  be  left  standing 
at  that  point  in  Brown  street.  There  was  no  occasion  for 
leaving  a  car  there.  The  suggestion  of  counsel  is,  it  must 
have  become  detached  bv  accident,  and  left  standing  on  the 
track.  This  is  not  possible,  if  the  engine,  without  cars  at- 
tached, was  brought  back  over  the  track  a  short  time  pre- 
vious, as  all  the  witnesses  in  charge  of  the  work  say  it  was, 
and  no  witness  states  to  the  contrary. 

The  general  rule  is,  the  jury  are  the  judges  of  the  credi- 
bility of  the  witnesses,  but  in  a  case  like  this,  thev  ought  not 
to  be  permitted  capriciously  to  disregard  the  testimony  of  five 
u n impeached  witnesses,  and  rely  solely  on  the  testimonv  of 
the  two  little  boys,  aged  respectively  seven  and  eleven  years, 
and  which  is  really  all  the  evidence  in  the  case  that  can  not 
consistently  be  reconciled,  simply  because  they  desired  to  find 
a  verdict  in  accordance  with  their  testimony.     On  this  branch 
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of  the  case,  we  said  all  that  was  deemed  necessary  in  our 
former  opinion,  and  need  not  restate  our  views.  C.  B.  and 
Q.  R.  R.  Co.  v.  Stumps,  55  111.  365,  and  cases  cited. 

The  proof  shows  appellee  was  only  seven  years  of  age  when 
he  sustained  the  injuries.  He  was  too  young  to  be  charged 
witli  negligence,  and  could  be  held  to  no  care  other  than  such 
as  a  child  of  that  age  could  be  expected  to  exercise  for  its 
personal  safety.  '  The  principal  question  in  the  case,  therefore, 
is,  whether  the  employees  of  the  company  were  guilty  of  cul- 
pable negligence  in  the  management  of  the  train. 

It  is  admitted,  if  the  accident  happened  to  appellee  while 
attempting  to  climb  upon  the  train  when  in  motion,  he  can 
not  recover.  What  proof  is  there  of  negligence  on  the  part 
of  the  employees  in  charge,  or  of  the  company  itself,  in  run- 
ning the  train,  that  contributed  to  the  injury  to  appellee? 

We  need  not  repeat  what  we  have  said  in  numerous  cases, 
that  a  railroad  company  is  to  be  held  to  the  exercise  of  a  very 
high  degree  of  care  in  operating  its  road  through  the  public 
streets  of  a  city.  Such  companies  will  not  be  permitted  to 
omit,  with  impunity,  any  reasonable  duty  that  may  tend  to  the 
safety  of  the  public,  who  have  an  equal  right  with  them- 
selves to  the  free  use  of  these  thoroughfares.  But  if  there  is 
no  negligence  or  wilful  misconduct,  there  can  be  no  liabilitv, 
no  matter  how  severe  the  injury  inflicted,  nor  whether  the 
party  injured  is  capable  of  exercising  care  for  his  personal 
safety.  The  law  has  not  made  the  railroad  company  an  in- 
surer against  every  casualty  that  may  happen  in  a  street  or 
highway,  when  it  has  exercised  the  highest  degree  of  carefqr 
the  safety  of  the  citizen,  consistently  with  a  reasonable  exer- 
cise of  its  franchise.  The  injury  in  such  cases  must  be  attrib- 
uted to  inevitable  accident,  which  no  vigilance,  however  great, 
could  foresee  or  avoid. 

The  train  was  not  being  run  at  an  unlawful  rate  of  speed. 
It  was  fully  manned,  with  every  employee  at  his  station.  It 
was  under  perfect  control,  for  all  the  witnesses  say  it  was 
stopped,  when    the   accident   occurred,  before  it  had  gone   a 
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distance  not  greater  than  three  car  lengths.  The  proof  shows 
that  no  train  was  ever  run  with  more  care  or  caution  through 
the  streets  of  the  city.  The  conductor  stood  on  the  top  of 
the  forward  car,  to  discover  anything  on  or  near  the  track, 
and  there  was  an  assistant  on  the  rear  car  next  the  engine  to 
report  the  signals  of  danger,  if  any  were  given,  to  the  engine- 
driver. 

If  it  be  conceded  the  detached  car  was  left  standing  on  the 
track,  we  are  at  a  loss  to  understand  how  that  fact  contribu- 
ted to  produce  the  injury  to  appellee.  The  averment  in  the 
declaration  is,  he  was  in  the  street,  "standing  near  said  car." 
Henry  Moses,  who  is  the  only  witness,  other  than  the  wit- 
nesses for  appellant,  who  saw  and  describes  the  manner  of 
the  accident,  states  distinctly  appellee  was  not  on  the  detached 
car  at  the  instant  of  the  collision.  The  boys  had  started  to 
the  planing  mills,  on  Twenty-second  street,  and  had  bags  to 
.bring  home  shavings.  Appellee,  according  to  the  testimony, 
had  been  throwing  his  sack  on  the  ladder  or  steps  of  the  de- 
tached car.  If  he  was  in  the  street  "standing  near  said  car," 
as  averred,  and  as  the  testimony  of  his  only  witness  on  that 
point  indubitably  proves,  how  is  it  possible  the  accident 
was  produced  by  the  collision  that  took  place?  This  theory 
of  the  cause  of  the  injury  is  at  variance  with  the  facts  and 
circumstances  in  evidence,  about  which  there  can  be  no  real 
controversy. 

Henry  Moses  says,  after  the  train  collided  with  the  stationary 
car,  he  ran  along,  and  that  appellee  also  ran  along  the  side  of 
the  train.  It  was  not  moving  faster  than  four  miles  an  hour. 
The  boys  would  have  no  difficulty,  by  holding  on  to  the  car, 
to  keep  up  with  it.  Again,  Henry  says  appellee  was  holding 
on  to  the  car  because  he  could  not  sooner  let  £0,  but  that 
when  he  was  hit  by  something  thrown  by  the  engine-driver, 
he  let  go  and  fell  under  the  moving  train.  If  he  was  not  on 
the  detached  car  when  the  train  collided  with  it,  the  conclu- 
sion is  inevitable  he  must  have  run  aloncr  as  Henrv  savs, 
after  the  collision  occurred.     Previously  he  was  standing  near 
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it.  It  is  a  very  natural  story,  that,  when  he  let  go  to  extri- 
cate himself,  he  fell  and  rolled  under  the  train  exactly  as  the 
witness  describes  it.  This  is  the  only  rational  view  in  har- 
mony with  the  testimony  even  of  appellee. 

But  the  most  probable  account  of  the  manner  of  the  acci- 
dent is  that  given  by  the  fireman  and  engine-driver.  The 
train  was  moving  slowly  south  to  Twenty-second  street,  the 
place  to  which  the  boys  desired  to  go.  It  is  altogether  prob- 
able, as  the  witnesses  say,  the  boys  discovered  the  train  and 
ran  along  to  catch  hold  to  secure  a  ride  in  the  direction  they 
wanted  to  go.  This  is  a  reasonable  story  in  itself,  and  is  the 
only  one  that  is  in  entire  harmony  with  all  the  evidence.  It 
is  certain,  from  the  testimony  of  his  little  companion,  appel- 
lee had  hold  of  the  ladder  of  the  car,  and  ran  along  with  it 
for  some  distance,  and  when  his  hold  gave  way,  or  he  let  go, 
he  fell  under  the  train. 

There  is  no  proof  of  negligence  on  the  part  of  the  com- 
pany or  its  employees,  that  renders  it  legally  liable  for  this 
fearful  calamity  to  appellee.  There  was  no  omission  of  any 
duty  required  by  law  or  due  regard  for  the  public  safety.  The 
engine-driver  reversed  his  engine  and  stopped  the  train  with 
all  possible  haste,  as  soon  as  the  danger  to  appellee  was  dis- 
covered. The  employees  were  in  their  proper  places  on  the 
train,  and  watchful  of  their  duties.  It  was  not  practicable 
for  the  company  or  its  servants  to  do  more  than  was  done  to 
secure  the  safety  of  the  people  or  the  children  in  the  street. 
It  was  no  part  of  the  duty  of  the  company,  even  if  the  de- 
tached car  had  been  temporarily  left  standing  on  its  track,  to 
maintain  a  guard  over  it  to  warn  children  from  getting  upon 
it  or  playing  about  it.  The  law  imposed  no  such  duty.  Chi- 
cago and  Alton  Railroad  Company  v.  McLaughlin,  47  111.  265. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
points  made  on  the  instructions. 

The  verdict  is  so  palpably  against  the  weight  of  the  evi- 
dence that  the  judgment  must  be  reversed. 

Judgment  reversed. 
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Joshua  C.  Jenkins 

v. 

Lucy  H.  Doolittle. 

1.  Trust — enforced  in  equity.  Where  a  party  sold  land  in  considera- 
tion of  the  purchaser's  agreement  to  pay  off  certain  debts  of  the  vendor, 
and  the  purchaser  gave  the  money  necessary  for  that  purpose  to  a  third 
part}-,  who  agreed  to  discharge  the  indebtedness,  and  the  vendor  con- 
veyed the  land  upon  the  representation  of  such  third  party  that  he  had 
paid  the  debts,  when  in  fact  he  had  only  paid  a  part  of  them,  and  one  of 
the  creditors,  on  the  promise  of  payment  by  the  third  party,  gave  time 
until  his  judgment  ceased  to  be  a  lien  on  the  land  sold,  it  was  held,  that 
such  third  party  held  the  money  in  trust  for  the  payment  of  the  debts, 
and  that  a  court  of  equity  would  enforce  the  trust  by  requiring  him  to 
pay  the  money  in  his  hands,  at  the  suit  of  the  creditor 

2.  Same — trustee's  right  to  claim  compensation.  Where  a  trustee  claims 
compensation  for  his  services,  he  must  show  that  he  has  discharged  the 
trust;  and  if  the  agreement  to  pay  him  out  of  the  fund  is  disputed,  he 
must  establish  it  by  a  preponderance  of  evidence. 

3.  Same — trustee — when  charged  with  interest.  Where  a  person  received 
money  in  trust  to  pay  certain  debts,  and  only  paid  a  portion  of  them,  and 
refused  to  pay  the  others,  claiming  the  balance  in  his  hands  as  compensa- 
tion, which  claim  he  failed  to  establish,  it  was  held  proper  to  enter  a 
decree  against  him  for  the  sum  in  his  hands,  with  interest  from  the  time 
he  ought  to  have  paid  out  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  W.  W.  Heaton,  Judge,  presiding. 

Mr.  Walter  Stager,  for  the  plaintiff  in  error. 

Messrs.  Wilkinson,  Sackett  &  Bean,  for  the  defendant 
in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  and,  as  originally  filed,  was 
brought  by  Joshua  C.  and  Wilson  M.  Jenkins  against  Lucy 
H.  Doolittle  and  Henry  and  Martin  L.  Bush,  to  enforce  an 
alleged  vendor's  lien. 
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The  case  made  by  the  bill  was,  that  on  June  3,  1859,  the 
complainants  recovered  a  judgment  against  Henry  and  Mar- 
tin L.  Bush,  for  1299.40  and  costs  of  suit;  that  afterward, 
Henry  Bush  sold  certain  real  estate  described  in  the  bill,  to 
Mrs.  Doolittle,  for  $1000,  provided  she  could  compromise 
certain  debts  owing  by  Henry  and  Martin  L.  Bush,  among 
which  was  the  above  named  judgment,  which  was  a  lien  upon 
the  premises;  that  one  Allen  received  $1500  from  Mrs.  Doo- 
little, and  undertook  to  settle  the  debts  specified,  to  the 
extent  of  $1000;  that  some  time  afterward,  on  February  5, 
1866,  Henry  Bush,  supposing  that  Allen  had  settled  said 
judgment,  made  a  deed  of  the  property  to  Mrs.  Doolittle; 
that  Allen  in  fact  paid  no  part  of  the  complainant's  judgment, 
and  only  paid  about  $700  in  satisfaction  of  said  debts;  that 
Allen,  by  promises  to  pay  the  judgment,  induced  complain- 
ants to  forbear  enforcing  its  collection  until  the  seven  years 
limitation  of  the  lien  had  run  out. 

The  court  below  at  first  decreed  that  Bush  have  a  vendor's 
lien  on  the  premises  for  $300,  with  interest  from  February  5, 
1866.  and  that  the  complainants  be  subrogated  to  the  rights 
and  equities  of  Bush  in  the  property. 

Mrs.  Doolittle  appealed  from  that  decree,  and  at  the 
September  term,  1870,  of  this  court,  the  decree  was  reversed 
for  error  in  decreeing  that  there  was  a  vendor's  lien.  It  was 
then  held  that  the  money  of  Mrs.  Doolittle  in  Allen's  hands 
was  a  fund  for  the  benefit  of  creditors;  that  Allen  held  it  as 
a  trustee  for  that  purpose;  that  he  should  be  compelled  to 
execute  the  trust,  and  for  that  purpose  should  be  made  a 
party  to  the  bill,  and  that  if  he  still  retained  the  money,  a 
decree  should  be  entered  against  him  for  the  amount  of  the 
purchase  money  remaining  in  his  hands  ;  that  if  he  had  paid 
it  over  to  Mrs.  Doolittle,  a  decree  should  be  taken  against 
her;  and  the  cause  was  remanded,  with  leave  to  amend  the 
bill.     Doolittle  et  at  v.  Jenkins  et  al.  55  111.  401. 

On  the  cause  being  reinstated  in  the  court  below,  the  bill 
was   amended   and   Allen   made   a  party.     Some   additional 
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evidence  was  taken,  and  on  hearing  the  cause  upon  that  and 
the  former  testimony  in  the  case,  there  was  a  decree  dismiss- 
ing the  bill,  and  the  complainants  bring  this  writ  of  error. 

The  testimony  of  Allen  was  taken  and  produced  upon  the 
first  hearing  of  the  cause  in  the  court  below,  as  well  as  that 
of  Bush.  According  to  the  testimony  of  both,  Bush  gave 
Allen  a  list,  in  writing,  of  the  claims  to  be  settled,  as  the 
consideration  for  the  property  sold,  which  list  Allen  testified 
he  had  lost,  and  the  material  point  of  difference  in  their  testi- 
mony was,  whether  this  judgment  of  the  complainants  was  on 
the  list,  Bush  testifying  that  it  was  and  Allen  that  it  was  not. 
This  court,  before,  must  have  found  the  fact  to  be  as  stated 
by  Bush.  Additional  testimony  upon  this  point  was  taken 
at  the  second  hearing,  none  of  which  corroborates  Allen,  but 
it  does  strongly  corroborate  Bush.  The  testimony  was  that 
of  Mr.  Dinsmoor,  who  testifies  that  in  the  winter  of  1865-6, 
this  judgment  was  placed  in  his  hands  for  collection,  upon 
which  he  ordered  out  execution  ;  that  Allen  came  to  him  and 
said  he  had  been  looking  for  some  one  to  represent  this  judg- 
ment; that  it  was  one  of  the  judgments  to  be  paid  by  Mrs. 
Doolittle;  that  her  money  had  been  placed  in  his  hands  for 
the  purpose  of  paying  it:  that  he  would  pay  it,  but  desired 
a  little  time  to  get  the  money,  which  he  had  loaned;  and  at 
Allen's  request,  he  ordered  the  execution  to  be  returned,  and 
the  return  on  the  execution  shows  that  it  was  so  returned,  by 
order  of  Mr.  Dinsmoor,  February  21,  1866. 

Consistently  with  the  views  before  taken  by  this  court  of 
the  testimony  in  the  case,  there  is  nothing  which  can  be 
claimed  in  justification  of  the  present  decree,  except,  it  mav 
be,  the  claim  on  the  part  of  Allen  for  services  in  the  matter. 

In  his  testimony  on  the  first  hearing,  he  says  the  aggregate 
amount  paid  out  by  him  was  $873,  which  left  a  balance  in 
his  hands  of  $127,  which  he  supposed  he  should  be  allowed 
for  services.  In  his  additional  testimony,  on  the  second  hear- 
ing, Allen  says  that  in  September,  1866,  he  made  an  arrange- 
ment with  Bush  to  use  the  balance  of  Mrs.  Doolittle's  money 
27— 69th  III. 
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in  paying  off  this  judgment,  and  that  Bash  was  then  to  pay 
him  for  his  services  in  adjusting  the  claims. 

This  is  denied  by  Bush,  and  is  inconsistent  with  the  testi- 
mony of  Mr.  Dinsmoor.  Bush  states  that  Allen  was  the 
agent  of  Mrs.  Doolittle,  and  that  on  an  adjustment  being 
effected  of  all  the  claims  specified,  he  was  to  make  the  deed 
for  the  property;  that  that  was  the  consideration,  and  all  the 
consideration  for  the  deed.  To  discharge  himself  from  his 
trust  by  such  a  claim  for  services,  Allen  must  establish  it  by 
a  preponderance  of  evidence.  We  think  he  has  failed  to  do  so. 

The  inquiry  remains,  how  much  of  this  fund  did  Allen  use 
in  paying  claims.  He  says  the  aggregate  amount  paid  out 
was  $873.  Bush  says  it  was  not  far  from  $700  according  to 
the  receipts  passed  over  to  him  by  Allen.  Allen  says  he  took 
receipts  "from  the  parties  to  whom  he  paid  the  money,  and 
gave  them  to  Bush.  The  latter  produces  three  receipts 
amounting  to  $525,  and  says  they  are  all  that  were  given  to 
him  by  Allen, except  one  for  a  small  amount  by  Mr.  Coblentz, 
which  Allen  afterward  asked  for  and  received  back  for  some 
purpose.  This  testimony  was  all  in  the  case  at  the  time  of 
the  first  hearing. 

By  the  decree  then  made,  the  court  below  found  that  Allen 
had  paid  out  only  the  sum  of  $700.  Since  then  there  has 
been  ample  time  to  supply  the  missing  receipt,  or  any  other 
testimony  that  was  to  be  had  upon  the  point  of  how  much 
money  had  been  paid  out  by  Allen.  There  was  no  additional 
evidence  before  the  court  at  the  second  hearing  upon  that 
point.  We  think  the  sum  so  paid  out  should  be  taken  to  be 
$700. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 

directions  to  the  court  below  to  enter  a  decree  against  Allen 

for  the  sum  of  $300,  with  interest  thereon  from  February  5, 

1866. 

Decree  reversed. 
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John  McFarland 
v. 
Alexander  H.  Dey. 

1.  Assignment — by  trustee  in  deed  of  trust.  The  assignment  of  a  deed 
of  trust  and  the  note  secured  thereby,  by  the  trustee,  having  no  interest 
in  the  trust,  will  not  invest  any  interest  or  title  in  one  not  beneficially  in- 
terested in  the  trust.  It  will  not  have  the  effect  of  a  sale  or  conveyance 
by  the  trustee  made  pursuant  to  the  terms  of  his  deed. 

2.  Secondary  evidence — affidavit  of  loss  by  person  not  a  party,  iiyid- 
missible.  It  is  error  to  receive  the  affidavits  of  persons  not  parties  to  the 
suit,  and  who  are  competent  witnesses  in  the  case,  to  prove  the  loss  of  the 
instrument  sued   on,  so   as  to  admit   secondary  evidence  of  its  contents. 

3.  Same — contents  of  lost  note  can  not  be  shown  by  affidavit.  Affidavits 
are  not  admissible  to  prove  either  the  contents  of  a  lost  note  or  the  fact 
of  its  assignment.  They  are  admissible  only  to  lay  the  foundation  for 
the  introduction  of  secondary  evidence. 

4.  Assignment — when  party  seeking  to  foreclose  deed  of  trust  as  assignee 
must  prove  assignment.  On  bill  to  foreclose  a  deed  of  trust  by  one  claim- 
ing as  assignee  of  the  debt  secured,  against  one  claiming  title  under  a 
prior  deed  made  by  the  grantor  in  the  trust  deed,  where  the  assignment  of 
the  debt  is  denied  in  the  defendant's  answer,  it  is  incumbent  on  the  com- 
plainant to  prove  his  interest  in  the  debt  by  showing  the  assignment 
thereof  as  alleged  by  him. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  Alexander  H.  Dey,  against 
John  McFarland  and  others,  to  foreclose  a  deed  of  trust  given 
by  John  C.  Fitnam  to  one  Hollis  M.  Hale,  to  secure  the  pay- 
ment of  a  note  of  the  grantor  to  Henry  W.  Chandler  of 
$346.68,  treating  the  same  as  a  mortgage,  and  to  set  aside  a 
release  of  the  same  made  by  the  trustee. 

On  the  8th  of  April,  1857,  John  C.  Fitnam,  being  the 
owner  of  the  premises  sought  to  be  sold,  conveyed  the  same 
to  Mary  Sullivan,  but  her  deed  was  not  recorded  until  March 
16,  1859,  and  after  the  execution  and  recording  of  the  deed 


420  McFaeland  v.  Dey.  [Sept.  T. 

Opinion  of  the  Court. 

of  trust.  On  February  20,  1859,  Mary  Sullivan  conveyed 
the  premises  to  Henry  Seely,  and  on  June  3,  1868,  Seely  and 
wife  sold  and  conveyed  the  same  to  John  McFarland,  one  of 
the  defendants.  On  October  21,  1857,  Fitnam,  being  in- 
debted to  Henry  W.  Chandler  in  the  sum  of  $346.68,  gave 
him  his  note  for  that  amount,  payable  six  months  after  date, 
and,  to  secure  its  payment,  executed  to  Hale  a  deed  of  trust 
upon  the  same  premises. 

After  the  maturity  of  the  note,  which  was  claimed  to  have 
been  lost  in  the  mails,  the  trustee,  on  proper  notice,  offered 
the  land  for  sale  under  the  power  in  the  deed  of  trust,  and  it 
was  struck  off  to  one  James  H.  Ely  for  $900,  but  Ely  failing 
to  make  payment  no  deed  was  made  to  him.  The  latter,  and 
one  William  Leighton,  who  claimed  to  be  the  agent  of  the 
owner  of  the  note,  undertook  to  sell  and  assign  the  note  to 
Dey,  the  complainant,  and  upon  this  the  trustee  assigned  the 
trust  deed  to  Dey. 

Afterwards,  Hale  supposing  that  the  note  was  paid,  released 
the  legal  title  to  Fitnam.  The  court  below  decreed  in  accord- 
ance with  the  prayer  of  the  bill,  and  the  defendant  McFar- 
land appealed. 

Mr.  G.  C.  Lanphere,  for  the  appellant. 
Messrs.  Miller  &  Frost,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

It  is  alleged  in  the  bill,  but  denied  in  the  answer,  that  the 
note,  to  secure  the  payment  of  which  the  deed  of  trust  in 
controversy  was  executed,  was  assigned  by  Chandler,  the 
payee,  to  Bonnell,  and  by  him  to  Leighton.  The  assign- 
ment by  Leighton  to  the  complainant  could  invest  no  interest 
or  right  which  Leighton  did  not  have.  The  assignment  by 
Hale,  who  was  but  a  naked  trustee,  without  any  interest  in 
the  trust,  could  invest  no  interest  or  title  in  one  who  was  not 
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beneficially  interested  in  the  trust.  The  case  is,  in  this  re- 
spect, different  from  a  sale  or  conveyance  by  a  trustee  pursu- 
ant to  the  terms  of  his  deed.  The  complainant  does  not 
claim  as  a  purchaser  at  the  trustee's  sale,  by  virtue  of  a  deed 
from  the  trustee,  but  merely  as  assignee  of  the  debt  and  deed 
of  trust. 

We  are,  therefore,  of  opinion  that  it  was  material  to  prove 
that  the  note  was  assigned  by  Chandler  to  Bonnell,  and  by 
Bonnell  to  Leighton.  This  would  have  been  sufficiently 
proved  by  the  production  of  the  note  with  the  proper  in- 
dorsements ;  but,  as  it  was  claimed  the  note  was  lost,  second- 
ary evidence  of  the  fact  was  admissible,  if  the  proper  found- 
ation .was  laid. 

No  affidavit  or  proof  of  the  loss  of  the  instrument  was 
made,  except  the  affidavits  of  Chandler  and  Bonnell,  made 
some  ten  years  before  the  filing  of  the  bill.  Waiving  the 
question  whether  an  affidavit  made  so  long  anterior  to  the 
commencement  of  a  suit  can  be  received  as  sufficient  evidence 
of  the  loss  of  an  instrument,  to  authorize  parol  evidence  of 
its  contents  to  be  received,  we  come  to  the  more  important 
question,  were  these  affidavits  made  by  persons  from  whom 
such  an  affidavit  can  be  received?  Chandler  and  Bonnell  are 
not  parties  to  the  suit ;  and,  as  the  assignment  by  Leighton 
and  Hale  was  made  without  recourse,  we  do  not  perceive  that 
they  are,  in  any  way,  interested  in  the  result.  They  were, 
when  the  case  was  tried,  unquestionably  competent  witnesses. 
Under  the  rule  recognized  in  Becker  et  al.  v.  Quigg,  54  111. 
390,  then,  it  was  error  to  receive  their  affidavits. 

But,  beyond  this,  even  if  the  affidavits  had  been  properly 
received  as  competent  evidence  of  the  loss  of  the  note,  this 
would  not  have  rendered  them  competent  to  prove  either  its 
contents  or  the  fact  of  the  indorsements.  They,  at  most,  but 
laid  the  foundation  for  the  introduction  of  secondary  evidence 
for  this  purpose.  We  are  unable  to  find  any  legal  evidence 
that  the  note  was  indorsed.  Hale's  testimony  is  but  hearsay, 
and,  even  if  sufficient  to  show  an  indorsement  from  Chandler 
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to  Bonnell,  does  not  show  an  indorsement  from  Bonnell  to 
Leigh  ton.  But  it  was  not  sufficient  for  either  purpose.  He 
had  seen  a  letter,  which  he  first  testifies  was  from  Bonnell, 
but,  on  reflection,  he  corrects  himself,  and  states  it  was  from 
Chandler,  saying  that  the  note  belonged  to  Bonnell,  etc.,  and 
this  is  all  that  he  knows  upon  the  subject.  The  genuineness 
of  the  letter  is  not  even  proved. 

We  are  unable  to  perceive  how  the  complainant  has  any 
interest  in  this  property,  save  that  which  he  has  as  assignee 
of  the  debt.  That  interest  being  denied,  it  was  incumbent 
on  him  to  prove  it.  If,  indeed,  McFarland  relied  solely  on 
his  deed  from  Ely,  we  might  hold  that  he  was  estopped  from 
denying  the  existence  of  the  debt,  and  the  sufficiency  of  the 
proof  of  the  assignment  to  the  complainant ;  but  he  does  not 
do  so.  He  relies,  also,  on  a  title  derived  from  Mary  Sulli- 
van, which,  he   claims,   is  paramount  to  the    deed  of  trust. 

There  is  no  evidence  which  shows  that  Mary  Sullivan,  or 
those  claiming  in  her  right,  are  estopped  from  questioning 
the  right  of  the  complainant  to  proceed  in  this  way.  So  far 
as  appears  from  the  evidence,  the  title  derived  through  her 
is  good,  at  all  events,  against  every  one  except  the  person 
who  has  the  legal  right  to  control  the  debt  secured  by  the 
deed  of  trust.  We  express  no  opinion  upon  the  subject 
whether  Chandler  and  Hale  took  the  deed  of  trust  with 
knowledge  of  Mary  Sullivan's  title.  As  the  case  must  be 
remanded,  for  the  reason  stated,  additional  evidence  may  be 
taken  on  that  point,  also,  which  will  have  the  effect  of  re- 
moving any  doubt  upon  the  question. 

The  decree  of  the  court  below  is   reversed,  and   the  cause 

remanded,  with  leave  to  introduce  such  additional  competent 

evidence  as  the  parties  may  elect. 

Decree  reversed. 
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Alexander  S.  Maltman 

V. 

James  N.  Williamson  et  al. 

1.  Interest — on  sum  due  on  cash  sale.  Where  a  sale  is  made  of  goods 
for  cash,  as,  of  a  lot  of  apples  at  a  given  price  per  barrel,  this  not  being 
an  open  running  account,  but  a  definite  sum  due  at  a  specified  time, 
interest  is  recoverable  thereon  in  an  action  for  the  price. 

2.  Burden  of  proof — to  show  warranty  and  breach.  In  a  suit  to 
recover  the  price  agreed  to  be  paid  for  goods  sold  and  delivered,  if  the 
defendant  relies  upon  a  warranty  and  breach,  the  burden  of  proof  is  upon 
him  to  show  the  warranty  and  breach,  and  he  must  show  the  same  by  a 
preponderance  of  testimony  to  make  the  defense  availing. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth.  Judge,  presiding. 

Messrs.  Hunter  &  Page,  and  Mr.  W.  W.  Perkins,  for 
the  appellant. 

Messrs.  Gardner  &  Schuyler,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  in  the  circuit 
court  of  Cook  county,  by  appellees  against  appellant,  to 
recover  for  fifty  barrels  of  apples.  A  trial  of  the  cause  on 
the  6th  day  of  July,  1873,  before  a  jury,  resulted  in  a  verdict 
in  appellees'  favor  for  $238.  Appellant  appeals,  and  asks  a 
reversal  of  the  judgment  on  the  following  grounds: 

First.     Because  improper  evidence  was  admitted. 

Second.     Improper  instructions  were  given  for  appellees 

Third.     Court  erred  in  overruling  motion  for  a  new  trial. 

The  evidence  admitted  to  which  exception  was  taken,  was 
that  of  plaintiff,  who  testified  that  the  interest  on  the  account 
from  the  time  of  the  sale,  at  six  per  cent,  would  amount  to 
$38.     We  see  no  objection  to  this  evidence.  The  apples  were 
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sold  for  cash,  and  the  money  was  due  on  delivery;  fifty  bar- 
rels at  $4  per  barrel,  and  delivered  on  the  5th  day  of  May, 
1870.  This  was  not  an  open  or  running  account,  but  a  cer- 
tain and  definite  sum  due  at  a  specified  time.  On  this,  under 
the  statute,  interest  was  recoverable.  Bishop  Hill  Colony  v. 
Edgerton  et  al.  26  111.  55  ;  Casey  v.  Carver  et  al  42  111.  225. 
The  next  error  relied  upon  is  the  giving  of  1st,  2d,  4th  and 
5th  instructions  for  appellees.  These  instructions  are  as 
follows : 

"  1.  The  court  instructs  the  jury  that  if  the  defendant 
relies  upon  the  breach  of  an  agreement  between  the  plaintiffs 
and  defendant  to  pack  and  deliver  the  apples  in  question  in 
such  a  condition  that  the  same  could  be  safely  shipped  to 
St.  Louis,  Missouri,  then  the  burden  of  proving  such  agree- 
ment and  breach  of  the  same  is  upon  the  defendant,  and  he 
must  establish  the  same  by  a  preponderance  of  evidence,  in 
order  to  entitle  him  to  any  benefit  thereupon  in  this  suit. 

"2.  The  court  instructs  the  jury  that  if  the  defendant 
relies  upon  a  warranty  of  the  apples  in  question,  and  a  breach 
of  the  same,  as  a  defense  in  this  suit,  then  the  burden  of  proof 
is  upon  him  to  establish  such  warranty  and  breach,  and  the 
same  must  be  so  established  by  a  preponderance  of  testimony, 
in  order  to  entitle  him  to  the  benefit  of  the  same. 

"  4.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant purchased  of  the  plaintiffs  the  apples  in  question  at  an 
agreed  price,  and  that  at  the  time  of  such  purchase  the 
defendant  actually  inspected  the  apples  so  purchased,  then 
the  defendant  is  liable  to  the  plaintiffs  for  the  full  price  so 
agreed  upon,  whatever  may  have  been  the  actual  condition 
of  the  apples  at  the  time  of  the  purchase. 

"5.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant purchased  of  the  plaintiffs  the  apples  in  question  at  an 
agreed  price,  and  that  at  the  time  of  such  purchase  the 
defendant  actually  inspected  a  part  of  the  apples  so  purchased, 
and  might  have  inspected  the  remainder  if  he  had  wished  to 
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do  so,  and  that  the  bulk  of  the  apples  were  of  like  quality 
with  those  which  were  actually  inspected  by  the  defendant, 
then  the  defendant  is  liable  to  the  plaintiffs  for  the  full  price 
so  agreed  upon,  whatever  may  have  been  the  actual  condition 
of  the  apples  at  the  time  of  the  purchase." 

The  only  objection  to  the  1st  and  2d  instructions  is,  that 
they  are  not  based  on  any  evidence  in  the  case.  It  is  con- 
ceded by  appellant  that  they  contain  correct  propositions  of 
law.  The  defendant  testified  that  he  told  plaintiffs  he  wanted 
the  apples  to  go  three  hundred  miles.  On  cross-examination 
he  says,  "  Mr.  Williamson  offered  to  put  them  in  good  ship- 
ping order;  anything  not  fit  to  be  shipped  was  to  be  thrown 
out."  "My  defense  is,  that  I  did  not  get  such  apples  as  I 
bought." 

The  apples  were  bought  for  the  St.  Louis  market,  and 
shipped  to  that  place.  The  whole  theory  of  the  defense,  as 
Ave  understand  it,  was,  appellant  examined  a  part  of  the  apples, 
and  relied  on  the  agreement  of  the  appellees  to  pack  and 
deliver  them  in  good  condition  to  ship  300  miles,  and  that 
appellees  did   not  comply  with   their  contract  in  this  regard. 

We  think  there  is  ample  evidence  in  the  record  upon  which 
to  base  these  two  instructions. 

The  objection  made  to  the  4th  and  5th  instructions  is,  that 
in  effect  they  exclude  from  the  consideration  of  the  jury  the 
agreement  of  appellees  to  open  the  head  of  each  barrel  and 
remove  all  the  bruised  and  rotten  apples  and  replace  them 
with  sound  ones.  This  objection  would  be  well  taken,  were 
it  not  for  the  fact  that  in  the  instruction  given  on  behalf 
of  appellant,  the  jury  are  expressly  told  that  if  they  find  that 
agreement  made,  the  plaintiffs  can  not  recover  unless  they 
believe  from  the  evidence  plaintiffs  complied  with  the  agree- 
ment on  their  part.  Taking  all  the  instructions  together  we 
do  not  think  the  jury  was  misled  by  them,  but  the  law  of  the 
case  was  fairly  presented. 
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The  next  point  relied  upon  is,  the  verdict  is  contrary  to 
the  weight  of  the  evidence. 

Where  a  case  has  been  fairly  submitted  to  a  jury,  and  there 
is  evidence  in  the  record  to  sustain  the  verdict,  it  is  not  the 
practice  of  this  court  to  reverse  the  judgment,  unless  the 
verdict  is  clearly  against  the  weight  of  the  evidence. 

The  record  shows  that  on  the  4th  day  of  May,  1870,  appel- 
lees sold  appellant  fifty  barrels  of  apples  at  $4  per  barrel. 
Some  fifteen  or  twenty  of  the  barrels  were  inspected  by  appel- 
lant. Appellees  agreed  to  open  the  head  of  each  barrel  and 
remove  such  apples  as  were  unsound,  and  replace  them  with 
sound  ones.  This,  appellees  testify,  was  done.  On  the  5th 
day  of  May,  the  apples  were  delivered.  It  is  true,  when  the 
apples  reached  St.  Louis  they  were  not  in  a  good  condition, 
but  whether  this  arose  from  the  fault  of  appellees,  or  whether 
they  failed  to  comply  with  their  agreement,  was  fairly  sub- 
mitted to  the  jury,  and  they  have  found  the  issues  in  favor 
of  the  plaintiffs,  and  we  are  not  prepared  to  say  that  the 
weight  of  the  evidence  is  against  the  plaintiffs. 

Perceiving  no  error  in  the  record,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 


The  Chicago,  Rock  Island  and  Pacific  R.  R.  Co. 


Johanna  Austin,  Admx. 

1.  Death  by  negligence — instruction  as  to  damages.  On  the  trial  of 
an  action  under  the  statute  to  recover  damages  for  the  killing  of  a  person 
through  negligence,  the  court  instructed  the  jury,  if  they  believed,  from 
the  evidence,  that  the  plaintiff  was  entitled  to  recover,  they  should  render 
a  verdict  for  no  more  than  $5000:  Held,  that  the  instruction,  in  a  doubt- 
ful case,  was  calculated  to  improperly  influence  the  jury  to  render  a  ver- 
dict for  a  large  amount. 
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2.  So,  :in  instruction  that,  if  the  jury  believed,  from  the  evidence,  the 
plaintiff  should  recover,  it  was  proper  for  them,  in  finding-  the  damages. 
to  take,  into  consideration  the  support  of  the  widow  and  children  of  the 
deceased,  and  the  instruction  and  moral  training  of  the  children,  and  their 
ages,  and  the  pecuniary  condition  of  the  widow  and  children,  where  there 
was  no  proof  tending  to  show  that  the  deceased  was  fitted  by  nature  or 
education,  or  by  disposition,  to  furnish  his  children  instruction,  or  moral, 
physical  or  intellectual  training,  was  held  to  have  been  improperly  given. 

3.  Negligence — stopping  train  on  supposition  a  party  near  the  track 
would  get  on  the  same.  The  servants  of  a  railroad  company  in  charge  of  a 
moving  train  are  not  bound  to  stop  the  same  because  a  person  ahead  is 
walking  near  the  track  and  in  a  iine  nearly  parallel  with  it,  or  because  a 
vehicle  is  seen  slowly  approaching  the  track,  or  standing  a  few  yards 
from  it,  for  they  will  have  good  reason  to  suppose  that  the  person  so 
walking  or  in  charge  of  the  vehicle  will  not  attempt  to  cross  until  the 
train  has  passed;  and  should  such  person  suddenly  get  upon  the  track 
and  get  injured  or  killed  in  so  doing,  the  fault  will  not  be  that  of  the 
company  or  its  agents,  unless  their  conduct  be  so  grossly  careless  as  that 
the  exercise  of  proper  and  reasonable  caution  by  the  party  injured  or 
killed  could  not  have  protected  him. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Mr.  Thomas  F.  Withrow,  for  the  appellants. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  under  the  statute,  to  recover 
damages  for  the  death  of  plaintiff's  husband,  on  whose  estate 
she  is  administratrix,  the  death  being  caused  by  the  negli- 
gence of  the  servants  of  the  railroad  company,  appellants 
here. 

The  jury  found  a  verdict  for  forty- two  hundred  and  fifty 
dollars  in  damages,  on  which  the  court  rendered  judgment, 
having  overruled  defendants'  motion  for  a  new  trial. 

We  have  examined  the  evidence  very  carefully,  as  it  is 
spread  upon  the  record,  and  whilst  we  are  of  opinion  there  is 
great  doubt  how  the  verdict  should  be,  we  do  not  feel  author- 
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ized,  in  view  of  previous  rulings  of  this  court,  to  reverse  the 
judgment  on  the  ground  that  it  is  contrary  to  the  evidence. 
The  evidence  was  very  conflicting  and  unsatisfactory  on  the 
point  of  negligence  by  the  company;  yet,  if  the  jury  saw  the 
witnesses,  noticed  their  manner,  and  had  a  knowledge  of  sur- 
rounding circumstances,  they  occupied  a  better  position  than 
we  do,  to  arrive  at  the  truth. 

But  it  is  complained,  by  appellants,  improper  instructions 
were  given  for  the  plaintiff,  and  proper  ones  refused  to  the 
defendants. 

In  examining  the  instructions,  which  are  very  voluminous 
on  both  sides,  and  for  the  most  part  given  as  asked,  we  have 
directed  our  attention  to  the  fifth  and  tenth  instructions  given 
for  the  plaintiff,  which  we  are  satisfied  should  not  have  been 
given,  and  which,  being  given,  might  have  contributed  very 
much  to  the  finding  of  the  jury. 

The  fifth  is  in  these  words : 

"The  jury  are  instructed  that,  by  the  statute  of  Illinois, 
the  plaintiff  in  this  case  can  not  recover  more  than  five  thou- 
sand dollars,  and  if  they  believe,  from  the  evidence,  that  the 
plaintiff  is  entitled  to  recover,  they  will  render  a  verdict  for 
no  more  than  that  amount."  4 

By  all  the  rules  of  philology,  that  is  but  telling  the  jury 
they  must  render  a  verdict  for  five  thousand  dollars.  It  is 
true,  the  jury  did  not  render  such  a  verdict,  but  was  it  not  a 
strong,  persuasive  argument  addressed  to  them  by  the  court  to 
render  a  large  verdict?  The  court  say  to  the  jury,  in  effect, 
vou  can  not  render  a  verdict  for  more  than  five  thousand  dol- 
lars, but  it  is  expected  you  will  render  a  verdict  for  that 
amount,  Such  an  instruction  could  not  fail  to  have  had  an 
improper  influence  on  the  jury,  and,  in  a  doubtful  case  like 
this,  the  verdict,  rendered  either  way,  not  subject  to  be  dis- 
turbed, to  tell  the  jury  they  must  find  to  the  extent  of  the 
law,  was  improper,  and  ought  to  prejudice  the  finding. 
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The  tenth  instruction  for  plaintiff  was  as  follows: 

"If  the  jury  believe,  from  the  evidence,  the  plaintiff  should 
recover  in  this  case,  it  is  proper  for  them,  in  fixing  the  dam- 
ages, to  take  into  consideration  the  support  of  the  widow 
and  children  of  the  deceased,  and  the  instruction  and  moral 
training  of  the  children,  and  their  ages,  and  the  pecuniary 
condition  of  the  widow  and  children." 

Some  courts  have  held  that  the  subject  matter  of  the  last 
clause  of  this  instruction  was  proper  for  the  consideration  of 
the  jury,  and  this  court,  in  one  case,  threw  out  an  intimation 
if  there  was  testimony  to  that  point,  such  an  instruction 
might  be  proper.  In  the  case  of  the  Illinois  Central  R.  R.  Co. 
v.  Weldon,  52  111.  290,  the  court  so  intimated.  In  that  case, 
an  instruction  similar  to  this  was  held  to  be  wrong,  as  there 
was  no  evidence  on  which  to  base  it.  The  same  is  the  case 
here.  There  is  no  proof  tending  to  show  that  the  deceased 
was  fitted  by  nature  or  education,  or  by  disposition,  to  furnish 
to  his  children  instruction,  or  moral,  physical  or  intellectual 
training.     The  instruction  should  not  have  been  given. 

It  is  also  complained  by  appellants  that  the  court  refused 
to  give  the  fourteenth  instruction  asked  by  them.  That  in- 
struction is  as  follows: 

"The  defendants'  servants  in  charge  of  the  engine  which 
struck  the  deceased  had  the  right  to  assume  that  he  was  rational, 
and  would  exercise  care  and  caution  to  keep  himself  out  of 
danger,  until  they  saw  something  in  his  conduct  which  was 
inconsistent  with  such  assumption.  If  he  was  walking  on  a 
line  parallel  with  the  track,  and  so  far  removed  therefrom  as 
to  be  free  from  danger  of  collision,  they  had  the  right  to  as- 
sume that  he  would  remain  at  such  safe  distance,  until  he 
manifested  a  purpose  to  place  himself  in  dangerous  proximity 
to  it." 

Appellee  insists  this  instruction  was  properly  refused,  as 
it  was  not  based  upon  the  evidence  in  the  cause. 
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It  may  be  the  evidence  does  not  show  deceased  was  proceed- 
ing upon  a  line  of  exact  mathematical  parallelism  with  appel- 
lants' track,  yet  there  was  evidence  tending  to  show  his  course 
was  on  such  a  line,  practically. 

It  surely  was  not  asking  too  much  of  the  court,  in  view  of 
all  the  evidence  before  it,  to  give  this  instruction.  It  is  good 
law,  and  it  was  proper  so  to  say  to  the  jury. 

We  approve  the  view  taken  of  this  proposition  bv  the  Su- 
preme Court  of  New  Jersey,  in  Telferv.  The  Northern  Railroad 
Company y  quoted  at  length  by  appellants'  counsel  in  his  brief. 
Every  one,  of  any  practical  knowledge,  knows  it  is  not  a  very 
trifling  matter,  running  on  time, at  an  unaccustomed  place  of 
stopping,  and  which  is  required  by  the  regulations  of  the 
road,  to  pass  or  meet  another  train  at  a  given  point,  and  when 
the  failure  to  do  so  might  be  attended  with  serious  conse- 
quences. The  court  further  say,  a  conductor  is  not  bound  to 
stop  his  train  because  he  sees  a  person  on  the  track  a  quarter 
of  a  mile  ahead  of  him,  because  he  has  every  reason  to  sup- 
pose he  will  leave  the  track  before  the  train  can  reach  him; 
nor  is  he  bound  to  stop  his  train  because  he  sees  a  vehicle 
slowly  approaching  the  road,  or  quietly  standing  a  few  vards 
from  it,  with  the  horse's  head  toward  the  track,  for  he  has 
every  reason  to  suppose  the  person  in  charge  of  the  vehicle 
will  not  attempt  to  cross  until  the  train  has  passed,  and  should 
lie  suddenly  attempt  to  cross,  and  get  injured  in  the  effort,  the 
fault  would  not  be  that,  of  the  company  or  of  its  agents,  un- 
less their  conduct  be  so  grossly  careless  as  that  the  exercise 
of  proper  and  reasonable  caution  and  prudence  on  the  part 
of  the  party  injured  could  not  have  protected  him  from  the 
injury. 

Railroad  trains  would  make  but  slow  progress  were  they 
compelled  to  stop  under  such  circumstances  as  above  sug- 
gested. They  must  give  the  necessary  signals  and  exercise 
the  highest  degree  of  care  and  caution  to  prevent  injury,  and 
this  duty  is  mutual,  as  this  court  has  repeatedly  held.  St 
Louis,  Alton  and  Terre  Haute  R.  R>  Co.  v.  Manly,  08  111.  200. 


1873.]  Bishop  et  al  v.  O'Conner  et  al.  431 

Syllabus. 

We  make  no  remarks  on  the  testimony.  We  think  the  in- 
structions we  have  noticed,  given  for  the  plaintiff,  and  the  one 
refused  on  the  part  of  the  defendants,  may  have  contributed 
very  much  to  this  finding. 

For  the  error  of  the  court  in  so  disposing  of  these  instruc- 
tions, the  judgment  is  reversed,  and  the  cause  remanded,  that 
a  new  trial  may  be   had,  and  the  cause  submitted   on   proper 

instructions. 

Judgment  reversed. 


Caroline  L.  Bishop  et  aL 


Mary  O' Conner  et  al. 

1.  Judicial  sale — rule  of  caveat  emptor  applies.  It  is  a  general  rule, 
subject  to  few,  if  any,  exceptions,  unless  it  be  when  a  fraud  is  practiced 
upon  the  purchaser,  that  the  doctrine  of  caveat  emptor  applies  in  all  judi- 
cial sales,  for  the  reason  that  the  officer  selling  has  no  power  to  warrant 
title  or  impose  terms  or  conditions  on  the  sale,  beyond  those  required  by 
law,  and  because  the  purchaser  is  presumed  to  have  examined  the  title 
and  to  know  what  he  is  acquiring  \>j  his  purchase. 

2.  Same — officer  selling  exercises  only  a  naked  power.  It  is  the  policy 
of  the  law  to  invest  the  sheriff,  master  in  chancery  or  administrator,  in 
making  sales  of  real  estate,  with  only  a  mere  naked  power  to  sell  such 
title  as  the  debtor  or  deceased  had,  without  warranty,  or  any  terms,  except 
those  imposed  by  law.  Hence,  a  purchaser  at  such  sale  takes  the  risk  of 
the  title,  and  the  validity  of  the  proceeding  under  which  the  sale  is  made, 
upon  himself. 

3.  Subrogation — in  what  cases  it  applies.  The  doctrine  of  subrogation 
in  equity  is  confined  to  the  relation  of  principal  and  surety,  and  guaran- 
tors, and  to  cases  where  a  person,  to  protect  his  own  junior  lien,  is  com- 
pelled to  remove  one  which  is  superior,  and  to  cases  of  insurers  paying 
losses.  In  the  first  class  named,  the  doctrine  is  applied  to  avoid  a  multi- 
plicity of  suits.  In  the  second  class,  the  person  discharging  the  superior 
lien  is  treated  as  its  purchaser  or  assignee,  unless  the  facts  show  it  was 
intended  as  an  absolute  payment.  In  the  last  class,  the  insurer  is  subro- 
gated to  the  remedies  of  the  assured,  upon  the  ground  that  upon  payment 
he  is  entitled  to  the  property  insured  as  being  abandoned  by  the  assured. 
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4.  Same — of  purchaser  at  administrator's  sale  of  land  to  claims  paid  by 
the  sale.  A  purchaser  of  land  at  an  administrator's  sale  is  not  entitled  in 
equity  to  be  subrogated  to  the  claims  of  creditors  which  have  been  paid  by 
the  purchase  money,  where  the  title  fails  for  a  want  of  jurisdiction  in 
the  court  ordering  the  sale  over  the  persons  of  the  heirs. 

5.  Where,  the  purchase  money  at  such  a  sale  has  been  applied  in 
removing  incumbrances  or  charges  upon  the  lands  of  an  estate,  and  the 
title  fails,  it  has  been  held  that  the  purchaser  may  be  subrogated  to  the 
lien  so  discharged  by  his  payment;  but  claims  against  an  estate  are  not 
regarded  as  such  a  charge  upon  the  real  estate.  The  land  may  be  sub- 
jected to  their  payment  upon  a  deficiency  of  personal  assets,  but  the 
administrator  takes,  in  such  case,  only  a  power,  which  must  be  exercised 
within  the  period  of  seven  years,  unless  a  satisfactory  excuse  can  be 
shown  for  the  delay. 

6.  A  volunteer,  or  any  person,  without  the  consent  of  the  heirs  of  an 
estate,  can  not,  by  the  payment  of  simple  debts  against  their  ancestor,  re- 
cover the  same  from  the  heirs  because  they  have  inherited  land  from  the 
ancestor.  Such  a  person  can  neither  sue  the  heirs  nor  charge  their  lands 
thus  inherited  for  its  repayment,  for  the  reason  that,  except  in  the  pur- 
chase of  commercial  paper,  one  person  can  not  make  another  his  debtor 
without  his  consent,  either  at  law  or  in  equity. 

7.  Descent — whether  lands  by  descent  are  charged  with  ancestor's  debts. 
It  is  not  accurate  to  say  that  lands  descending  to  heirs  are  charged  with 
the  debts  of  the  ancestor.  They  are  only  liable  to  be  charged  with  their 
payment  upon  a  deficiency  of  personal  assets,  and  this  right  may  be  lost 
by  delay. 

8.  Limitation — of  application  to  sell  lands  of  a  deceased  person  to  pay 
debts.  The  period  of  seven  yenrs  is  adopted  in  this  State  as  the  limit 
within  which  proceedings  may  be  instituted  to  sell  lands  by  administra- 
tors or  creditors  of  an  estate  to  pay  debts,  unless  special  circumstances 
are  shown  explaining  and  justifying  the  delay. 

Appeal  from  the   Superior  Court   of  Cook   county ;    the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Howe  &  Russell,  for  the  appellants. 

Messrs.  Rosenthal  &  Pence,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

A  bill  was  filed   by  appellants,  in   the  Superior  Court  of 
Cook  county,  against   appellees.     It   alleges  that   a  petition 
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was  filed  by  the  administratrix  of  Charles  O'Conner,  deceased, 
in  August,  1858,  in  the  county  court,  asking  leave  to  sell  cer- 
tain real  estate  which  belonged  to  deceased  in  his  lifetime,  to 
pay  the  debts  of  his  estate.  A  decree  was  obtained,  and  a 
sale  was  made  to  the  brother  of  Caroline  L.  Bishop,  in  1859, 
to  be  held  by  him  in  trust  for  her,  and  it  was  afterwards  con- 
veyed to  her.  The  proceedings  under  which  this  sale  was 
made,  were,  after  protracted  litigation,  held  to  be  void,  for 
the  want  of  such  service  on  two  of  the  heirs  as  to  give  the 
court  jurisdiction  over  their  persons,  and  the  other  heir,  not 
then  having  been  born,  was  not,  before  or  after  its  birth,  made 
a  party. 

It  is  alleged  that  the  widow  applied  the  greater  part  of  the 
money  to  the  payment  of  the  debts  which  had  been  proved 
up  against  the  estate;  that  if  any  portion  of  it  was  not  so 
applied,  the  administratrix  held  it  as  guardian  for  the  heirs 
or  used  it  for  their  support;  that  about  half  of  the  debts  were 
paid  by  the  proceeds  of  the  sale  or  otherwise  ;  that  there  was 
a  balance  of  about  $5000  which  remained  unpaid,  some  of 
which  has  been  assigned  to  appellants  and  Jabez  K.  Botsford. 

The  bill  prays  that  complainants  be  subrogated  to  the 
rights  held  by  the  creditors,  so  far  as  they  were  paid  from 
the  proceeds  of  the  land ;  that  the  heirs  be  charged  with  the 
money  spent  in  their  support ;  that  the  unpaid  debts  of  the 
estate  be  decreed  to  be  a  charge  on  the  land;  that  the  court 
take  general  charge  of  the  administration  of  the  estate,  and 
settle  it  according  to  the  equities  of  the  parties. 

A  demurrer  was  filed  and  sustained  to  the  bill,  which  was 
dismissed,  and  the  record  is  brought  to  this  court  on  appeal, 
and  various  errors  are  assigned. 

It  is  urged  that  a  purchaser  at  an  administrator's  sale, 
which  fails  to  pass  title,  may  be  subrogated  to  the  position 
occupied  by  the  creditors,  whose  debts  were  paid  out  of  the 
money  arising  from  the  sale  ;  and  that  inasmuch  as  his  money 
paid  the  debts,  he  should  have  the  same  right  in  equity 
to  have  the  land  sold  for  the  purpose  of  having  his  money 
28— 69th  III. 


434  Bishop  et  at.  v.  O' Conner  et  ah  [Sept.  T. 

Opinion  of  the  Court. 

refunded,  as  the  creditors  had  to  have  it  sold  for  the  payment 
of  their  debts;  that  such  a  purchaser  should  occupy  their 
position,  and  should  be  treated  as  a  creditor. 

It  is  a  general  rule,  subject  to  few,  if  any,  exceptions,  unless 
it  be  where  a  fraud  is  practiced  upon  the  purchaser  at  a  judi- 
cial sale,  that  the  doctrine  of  caveat  emptor  applies.  In  our 
researches,  no  case  has  been  found  where  a  bill  has  been  sus- 
tained to  enable  such  a  purchaser  to  recover  back  the  money 
paid  by  him  for  a  defective  title,  or  where,  by  his  purchase, 
he  acquired  no  title.  The  officer  of  the  law  can  only  sell 
such  title  as  the  debtor  has,  and  he  has  no  power  to  warrant 
the  title,  or  impose  terms  or  conditions  on  the  sale  beyond 
those  which  are  required  by  the  law;  and  the  same  is  true  of 
administrators,  who  sell  under  a  license  from  the  court.  They 
must  pursue  the  requirements  of  the  decree  and  the  law,  and 
can  do  no  act  or  make  any  agreement  that  will  charge  the 
heirs. 

In  all  judicial  sales  the  presumption  is,  that  as  the  rule 
caveat  emptor  applies,  the  purchaser  will  examine  the  title 
with- the  same  care  that  a  person  does  who  receives  a  convey- 
ance of  land  by  a  simple  quit-claim  deed.  When  he  knows 
there  are  no  covenants  to  resort  to  in  case  he  acquires  no 
title,  the  most  careless,  saying  nothing  of  the  prudent,  would 
look  to  the  title  and  see  that  it  was  good,  before  becoming  a 
purchaser  at  such  a  sale.  Or  if  not.  he  must  expect  to  pro- 
cure it  on  such  terms  as  he  might  sell  the  claim  for  a  profit. 
As  well  might  a  person  purchasing  by  quit-claim  deed  file  a 
bill  to  be  reimbursed  on  the  failure  of  title,  as  where  the 
purchase  is  made  at  a  sale  by  an  administrator.  Both  kinds 
of  purchase  depend  upon  the  same  rule. 

It  is  the  policy  of  the  law  to  only  invest  a  sheriff,  master  in 
chancery,  or  administrator,  in  making  sales  of  real  estate,  with 
a  mere  naked  power  to  sell  such'  title  as  the  debtor  or  deceased 
had,  without  warranty,  or  any  terms  except  those  imposed  by 
the  law.  They  are  the  mere  instruments  of  the  law  to  pass 
such,  and  only  such,  title  as  was  held  by  the  debtor  or  intes- 
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tate.  Then,  if  the  purchaser  in  this  case  observed  but  ordinary 
prudence,  he  had  the  title,  and,  as  apart  of  it,  the  proceedings 
under  which  he  purchased,  examined,  and  whether  so  or  not, 
we  must  presume  that  he  determined  to  take  the  risk  of  the 
title  upon  himself.  We  have  no  hesitation  in  saying  that  the 
rule  of  caveat  emptor  applies  in  this  case  with  its  full  force. 

But  it  is  urged,  that  as  the  lands  of  a  deceased  debtor  may 
be  made  liable  to  the  payment  of  the  debts,  although  they 
descend  to  the  heirs,  equity  should  treat  the  money  paid  on 
the  purchase,  and  which  was  applied  to  the  payment  of  debts, 
or  expended  in  support  of  the  heirs,  as  a  charge  upon  the 
land,  and  subject  it  to  the  refunding  of  the  purchase  money. 
To  this  there  seem  to  be  two  answers.  If  the  doctrine  of 
caveat  emptor  applies,  the  rule  must  be  the  same  in  equity  as 
at  law;  and  that  the  claim  is  stale,  and  should  not  be  regarded 
in  equity  any  more  than  at  law.  If  this  is  treated  as  money 
paid  for  the  use  of  the  heirs,  then  an  action  at  law  would  be 
barred  in  five  years  from  the  time  of  its  payment.  And,  as  a 
general  rule,  equity  follows  the  law  as  to  the  bar  of  the  statute. 
But  we  are  not  prepared  to  hold  that  even  if  a  volunteer,  or 
person  without  the  consent  of  the  heirs,  (who,  being  minors, 
could  not  consent,)  should  pay  debts  against  their  ancestor, 
they  could  recover  from  them  because  they  had  inherited 
lands  from  him,  or  that  such  volunteer  could  either  sue  the 
heirs  or  charge  the  lands  thus  inherited  for  its  repayment. 
It  is  a  familiar  rule  that,  with  the  exception  of  the  purchase 
of  commercial  paper,  one  person  can  not  make  another  his 
debtor,  either  in  law  or  equity,  without  his  consent.  And  in 
this  case  there  could  be  no  implied  agreement  on  the  part  of 
the  heirs  to  refund  the  money  if  the  purchaser  failed  to  acquire 
title,  nor  does  the  law  imply  such  a  promise  against  them. 

In  Wilkes  v.  Harper,  1  N.  Y.  B.  593,  it  was  held,  where  a 
part  of  the  legatees  paid  off  the  debts  of  the  estate,  and  then 
sought  to  subject  the  land  of  one  who  paid  nothing,  to  satisfv 
his  proportion  of  the  indebtedness  thus  paid,  that  the  com- 
plainants were  separately  liable  for  their  respective  propor- 
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tions,  and  the  payment  of  the  share  of  one  by  the  other  leg- 
atees, if  at  his  request,  would  have  been  money  advanced  to 
his  use,  but  if  voluntarily  made,  without  his  assent,  it  would 
impose  no  obligation,  either  legal  or  equitable,  upon  him  or 
his  representatives.  This  case  goes  farther  than  it  should  if 
the  debts  were  alien  upon  the  land  that  could  not  be  removed 
in  parts,  as  in  such  case  the  whole  of  the  debts  would  have 
to  be  removed  before  the  land  of  either  legatee  would  have 
been  discharged.  But  the  case  of  Now?an  v.  Coit,  1  Ham. 
519,  seems  to  be  a  case  in  point,  as  there  the  court  refused  to 
charge  the  land  or  hold  the  heirs  liable  for  the  money  paid 
by  the  purchaser  at  the  sale,  but  applied  the  doctrine  of 
caveat  emptor  in  its  broadest  sense. 

It  is,  however,  said,  that  the  law  charges  the  land  which 
passes  to  devisees  or  descends  to  heirs  with  the  payment  of 
the  debts,  where  the  personal  property  as  the  primary  fund  is 
insufficient  for  the  purpose.  It  is  not  accurate  to  say  that 
the  lands  are  charged,  but  rather  that  they  are  liable  to  be 
charged,  as  the  law  has  declared  that  the  lands  may  be  sub- 
jected to  the  payment  of  such  debts,  and  has  prescribed  the 
manner  and  the  time  within  which  it  may  be  done.  If  credi- 
tors desire  to  enforce  their  claims  against  real  estate,  it  must 
be  done  in  a  reasonable  time.  In  the  case  of  McCoy  v.  Mor- 
row, 18  111.  519,  it  was  intimated  that  in  analogy  to  the  lien 
of  judgments  on  real  estate,  and  the  bar  of  entries  into  lands 
after  seven  years,  that  period  would  be  regarded  as  a  reason- 
able time ;  and  we  are  fully  prepared  to  hold  that  such  a  period 
should  be  adopted  as  the  limit  within  which  proceedings  should 
be  instituted  to  enforce  the  lien,  unless  special  circumstances 
are  shown  explaining  and  justifying  the  delay.  See  Rosenthal 
v.  Renick,  44  111.  202,  which  has  been  subsequently  followed  in 
Moore  et  al.  v.  Ellsworth  et  al.  51  111.  308.  Here  was  a  case 
where  the  claims  had  been  allowed  nearly  double  that  period, 
when  there  was  nothing  to  prevent  a  resort  to  the  county  court 
to  compel  the  administrator  to  proceed  to  the  subjection  of  the 
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land  to  the  payment  of  the  unsatisfied  debts,  which  are  now 
claimed  to  have  been  assigned  to  appellants. 

But  even  if  there  was  any  validity  to  the  claim  for  the 
money  paid  on  the  purchase,  and  it  were  not  barred,  the  doc- 
trine of  subrogation  would  not  apply.  That  doctrine  is  con- 
fined to  the  relation  of  principal  and  surety,  and  guarantors, 
or  to  cases  where  a  person,  to  protect  his  own  junior  lien,  is 
compelled  to  remove  one  which  is  superior,  and  in  cases  of 
insurers  paying  losses.  In  the  first  class  of  these  cases,  the 
doctrine  is  applied  to  prevent  a  multiplicity  of  suits.  And 
in  the  second  class  of  cases  the  person  discharging  the  superior 
lien  is  treated  as  its  purchaser  or  assignee,  unless  the  facts 
show  it  was  intended  as  an  absolute  payment.  In  case  of 
insurers,  the  law  proceeds  to  subrogate  the  insurer  who  has 
paid  the  loss,  upon  the  ground  that  where  he  has  done  so  he 
is  entitled  to  the  thing  insured,  as  being  abandoned  by  the 
assured,  including  every  means  or  remedy  for  its  recovery,  or 
for  recovering  compensation  for  its  loss  by  those  wTho  held 
the  insurance,  whose  rights  pass  to  and  vest  in  the  insurer,  by 
implication  of  law,  even  where  no  act  is  done  to  transfer  the 
right. 

These  seem  to  be  the  only  character  of  cases  in  which  the 
doctrine  is  applied.  And  whilst  cases  are  innumerable  that 
may  arise  under  these  heads  of  subrogation,  the  jurisdiction 
of  courts  in  the  application  of  this  doctrine  is  clearly  limited 
and  defined.  To  apply  the  doctrine  in  this  case  would  be  to 
add  another  class  of  cases  to  the  jurisdiction  of  courts  of 
equity,  and  would  be  to  extend  it  beyond  well  defined  limits. 
From  doing  so  we  are  prohibited,  and  when  the  legislative 
department  shall  deem  it  for  the  interest  of  society  they  will 
doubtless  apply  the  remedy.  We  must  adhere  to  the  known 
and  recognized  rules  that  have  always  in  the  past  governed 
courts  of  equity. 

It  is,  however,  contended  that  the  doctrine,  if  not  announced, 
is  sustained  by  a  number  of  cases  to  which  we  have  been 
referred.     In    the   case   of  Bright  v.  Boyd,  1  Story  K.  478,  2 
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Story  R.  607,  the  bill  was  for  compensation  for  improvements 
placed  upon  lands  purchased  in  good  faith,  when  the  title 
had  failed.  There  was  no  subrogation  in  that  case.  The 
purchaser  had  made  the  improvements  and  claimed  that  the 
owner  of  the  land  should  pay  for  them,  and  he  was  decreed 
payment.  In  that  case  he  was  substituted  to  the  rights  of 
no  other  person.  He  held  the  claim  in  his  own  right,  and 
had  paid  no  other  person's  debt,  or  the  lien  upon  any  prop- 
erty, or  discharged  any  other  person  from  liability. 

The  case  of  Valleys  Heirs  v.  Fleming's  Heirs,  29  Mo.  152, 
approaches  more  nearly  a  subrogation  than  that  of  Bright  v. 
Boyd,  siupra,  although  it  is  based  on  the  latter  named  case. 
But  in  that  case  the  party  purchased  land  at  an  administra- 
tor's sale  which  was  subject  to  a  mortgage,  and  the  money 
was  applied  to  its  satisfaction,  and  the  title  derived  under  the 
sale  failed,  and  the  purchaser  was  subrogated  to  the  rights 
of  the  mortgagee.  We  shall  not  stop  to  inquire  whether  the 
purchaser  from  the  administrator  was,  by  the  court,  properly 
treated  as  the  assignee  of  the  mortgage  simply  because  the 
money  paid  by  him  was  applied  to  satisfy  the  mortgage.  The 
decision  was  by  a  divided  court,  and.  its  correctness  is  doubted. 
But  be  that  as  it  may,  that  case  is,  in  its  facts,  entirely  differ- 
ent from  this,  nor  do  we  see,  even  if  it  establishes  a  principle, 
that  this  case  could  fall  within  the  rule. 

The  case  of  Nowlan  v.  Coit,  supra,  was  where  the  heirs 
were  required  to  pay  the  taxes  advanced  by  the  vendee,  but 
they  were  not  required  to  repay  the  purchase  money.  The 
amount  paid  to  discharge  the  taxes  against  the  land  was 
decreed  because  such  payment  preserved  the  estate  from  sale, 
and  no  doubt  relieved  the  heirs  from  as  great,  or  even  a 
greater,  burthen  in  redeeming.  But  this  case  only  gave  com- 
pensation, and   there  was  no  subrogation  or  grounds  for  it. 

In  the  case  of  Huclgin  v.  Hudgin,  6  Gratt.  320,  the  testator 
expressly  charged  the  land  with  the  payment  of  debts.  And 
these  debts  having  been  paid  by  the  purchase  money  arising 
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from  a  sale  by  the  executors,  the  heirs  were  required  to  refund 
to  the  purchaser  the  money  he  had  paid  the  executor,  and 
which  had  been  applied  to  remove  the  incumbrance.  That 
case  proceeded  upon  the  ground  that  his  money  having  been 
applied  to  release  the  land  from  the  incumbrance,  he  should, 
as  was  held  in  the  case  of  Valle's  Heirs  v.  Fleming's  Heirs,  sv/pra, 
be  treated  as  the  assignee  of  the  incumbrance.  If  that  case 
is  to  be  regarded  -as  announcing  a  correct  rule  of  law,  it 
differs  essentially  from  the  case  at  bar,  and  does  not  control  it. 

It  is  supposed  that  the  case  of  Kinney  v.  Kncebel,  51  111. 
112,  must  control  this  case  in  principle  if  not  on  the  facts. 
This  we  think  is  a  misconception  of  the  principles  upon  which 
that  case  is  based.  There,  the  heirs  filed  a  bill  to  set  aside 
an  illegal  sale  made  by  a  sheriff.  The  subrogation  in  that 
case  was  placed  upon  the  ground,  that  it  was  a  bill  filed  by 
the  heirs  to  set  aside  the  sale,  and  to  be  permitted  to  redeem 
the  land  from  Morrison's  purchase.  And  it  being  a  funda- 
mental rule  in  equity,  that  where  its  aid  is  asked,  the  court 
will  never  grant  relief,  except  on  equitable  terms,  and  inas- 
much as  complainants  offered  to  redeem,  the  court  would  per- 
mit them  to  do  so  only  upon  doing  full  equity.  Again,  in 
that  case,  Morrison  only  agreed  to  become  a  purchaser  upon 
the  condition  that  he  could  control  and  use  the  debts  against 
the  estate  for  paying  his  bid,  and  he  made  the  arrangement 
and  used  the  debts  in  paying  for  his  purchase.  These  two 
features  of  that  case  clearly  distinguish  it  from  the  case  at 
bar,  and  has  no  controlling  effect  in  its  decision. 

We  are  also  referred  to  the  case  of  MeConnel  v.  Smith,  39 
111.  279,  as  an  authority  in  favor  of  the  position  of  appellants. 
In  that  case  the  property  which  descended  to  the  heir  was,  by 
the  will  of  his  ancestor,  specifically  charged  with  the  pavment 
of  debts,  and  it  was  held  that  as  it  was  so  charged,  it  should 
be  sold  for  the  payment  of  those  debts.  Such  a  charge,  like 
a  mortgage,  follows  the  land,  and  it  must  be  held  liable  in 
the   hands  of  heirs   or   devisees.     But  in   this  case  we  have 
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seen  that  there  was  no  such  charge,  and  hence  that  does  not 
apply  as  an  authority  in  this  case. 

Perceiving  no  error  in  sustaining  the  demurrer  to  the  bill, 
the  decree  must  be  affirmed. 

Decree  affirmed. 


The  Prairie  Farmer  Company 

v. 

Alva  B.  Taylor  et  al. 

1.  Contract — whether  dependent  or  independent  undertakings.  Cove- 
nants and  undertakings  are  construed  to  be  dependent  or  independent, 
according  to  the  intention  of  the  contracting  parties,  if  that  intention  can 
be  discovered.  Where  the  covenants  or  undertakings  are  independent  of 
each  other,  one  party  may  maintain  an  action  against  the  other,  without 
averring  a  performance  on  his  part,  of  an  independent  undertaking,  or 
averring  full  performance. 

2.  Where  the  plaintiff  agreed  with  the  defendant  to  put  up  a  printing 
press  for  the  latter,  in  complete  running  order,  at  a  certain  price,  and  the 
defendant  was  to  elect,  within  thirty  days  thereafter,  whether  he  would 
keep  and  pay  for  it,  it  was  held,  where  the  defendant  kept  the  press,  that 
the  right  to  maintain  an  action  for  the  price,  when  due,  became  absolute, 
and  was  not  dependent  upon  the  further  undertaking  of  the  plaintiff  to 
keep  the  press  in  "order  permanently,"  and  to  do  other  things  which 
would  extend  long  after  the  time  fixed  for  payment. 

3.  Same — recoupment.  In  such  a  case  the  defendant,  when  sued  for 
the  price,  had  the  right  to  recoup  any  damages  sustained  by  a  breach  of 
any  of  the  other  undertakings  of  the  plaintiff,  which  were  independent, 
or  bring  a  separate  action  whenever  the}1-  might  be  broken. 

4.  Same — construed  as  to  time  of  acceptance  or  exercising  option.  Where 
a  printing  press  was  sold,  giving  the  purchaser  thirty  days  after  it  was  set 
up  in  running  order  to  determine  whether  he  would  keep  and  pay  for  it, 
the  seller  agreeing  to  keep  it  in  permanent  order,  it  was  held,  that  if  the 
purchaser  kept  the  same  after  thirty  days,  without  notice  of  his  election 
not  to  keep  the  same,  he  was  responsible  for  the  price,  notwithstanding  he 
made  objections,  within  that  time,  and  had  the  seller  make  repairs,  as  that 
would  be  referred  to  the  seller's  duty  to  keep  it  in  repair. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hou.  William  A.  Porter,  Judge,  presiding. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellant. 

Messrs.  Carter,  Becker  &  Dale,  for  the  appellees. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action,  in  form,  was  indebitatus  assumpsit,  to  recover 
for  the  value  of  a  printing  press  alleged  to  have  been  sold  to 
appellant.      The  declaration  contains  only  the  common  counts. 

The  proposition  of  appellees  to  put  up  a  press  for  the  com- 
pany was  formally  accepted,  and  this  constitutes  the  contract 
between  the  parties.     It  is  as  follows  : 

"We  will  make  and  set  up  in  your  press  room,  in  complete 
running  order,  within  seventy  days  from  the  acceptance  of 
this  proposition,  one  of  our  four-roller,  34x52  drum-cylinder 
printing  presses,  same  style  as  those  recently  put  into  the 
Republican,  Tribune,  Railroad  Gazette  and  Spalding  &  Le- 
Monte's  offices,  in  this  city,  with  all  our  latest  and  best  im- 
provements, and  warranted  to  give  you  complete  satisfaction 
in  every  particular,  giving  you  thirty  days  from  the  time 
when  said  press  shall  have  been  set  up  in  your  premises  in 
complete  running  order,  as  aforesaid,  in  which  to  determine 
whether  the  warrant  is  good,  and  whether  you  will  keep  the 
press  or  not,  for  the  sum  of  $4000,  payable  as  follows  :     *     * 

"We  will  keep  said  press  in  order,  permanently,  without 
charge,  except  in  cases  of  breakage  caused  by  carelessness  or 
inattention  of  your  employees. 

"We  will  put  a  patent  counting  machine  to  the  press,  free 
of  charge;  and  we  will  guarantee  the  said  press  shall  be  as 
perfect  and  good  a  build,  and  in  as  perfect  repair,  as  any  press 
there  is  in  Chicago. 

"We  will  also,  upon  the  acceptance  of  this  proposition,  put 
and  keep  in  perfect  repair  the  double  cylinder  press  now  in 
your  office,  and  give  you  the  use  of  the  same  gratis  until  the 
completion  of  the  large  drum,  as  above  agreed." 
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The  recovery  was  had  for  the  entire  contract  price,  and  it 
is  insisted  this  could  only  be  justified  by  proof  of  full  per- 
formance of  all  the  conditions  of  the  agreement.  This  in- 
volves a  construction  of  the  contract,  and  depends  upon  the 
question  whether  the  several  undertakings  were  dependent  or 
independent,  or,  in  other  words,  whether  the  contract  was  an 
entirety,  or  separable. 

In  Thorpe  v.  Thorpe,  I  Salk.  171,  it  was  said  :  "Every  man's 
bargain  ought  to  be  performed  as  he  intended  ;  and  where 
he  relies  upon  his  remedy,  it  is  but  just  that  he  should  be 
left  to  it  according  to  his  agreement;  but,  on  the  contrary, 
there  is  no  reason  a  man  should  be  forced  to  trust  where  he 
never  meant  it."  Hence,  covenants  and  undertakings  are 
construed  to  be  dependent  or  independent,  according  to  the 
intention  of  the  contracting  parties,  if  that  intention  can  be 
discovered. 

The  law  seems  to  be  settled,  where  there  are  several  cove- 
nants, promises  or  agreements,  independent  of  each  other,  one 
party  may  bring  an  action  against  another  for  a  breach  with- 
out averring  performance  on  his  part;  and  it  will  constitute 
no  defense  to  the  action  to  allege  a  breach  on  the  part  of  the 
other  contracting  party. 

Thus,  in  Nelson  v.  Owen,  41  111.  78,  it  was  said  :  "Where 
a  covenant  goes  only  to  a  part  of  the  consideration  on  both 
sides,  and  a  breach  of  such  covenant  may  be  paid  for  in  dam- 
ages, it  is  an  independent  covenant,  and  an  action  may  be 
maintained  for  the  breach  without  averring  full  performance." 
To  the  same  effect  is  White  v.  Gilman,  43  111.  502. 

In  Putnam  v.  Mellen,  34  N.  H.  71  :  "Among  the  rules  laid 
down,  showing  where  performance  is  necessary  to  be  averred, 
one  is,  that  if  a  day  be  appointed  for  the  payment  of  money 
or  the  doing  any  other  act,  and  the  day  is  to  happen  or  may 
happen  before  the  thing  which  is  the  consideration  of  the 
money  or  other  act  to  be  performed,  an  action  may  be  brought 
for  the  money  or  for  not  doing  such  other  act  before  perform- 
ance, for  in  such  case  it  is  apparent  that  the  party  relies  upon 
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his  remedy,  and  does  not  intend  to  make  the  performance  a 
condition  precedent." 

In  the  case  we  are  considering,  the  price  of  the  press  to  be 
furnished  was  an  agreed  sum  to  be  paid,  in  installments,  after 
it  was  accepted.  The  company  was  to  elect,  within  thirty 
days  after  the  press  was  set  up  in  the  premises,  in  running 
order,  whether  it  would  keep  it  at  the  contract  price.  The 
only  condition  precedent  to  the  right  of  recovery  was,  that 
the  press  was  to  be  set  up  in  "complete  running  order,"  and 
if  the  company  did  not  elect,  within  that  period,  to  keep  it, 
the  right  to  maintain  an  action  for  the  purchase  money  after 
the  installment  matured,  became  absolute.  It  is  palpable, 
from  the  very  nature  of  the  contract,  that  the  other  under- 
takings could  not  be  conditions  precedent.  The  agreement 
to  keep  in  "order  permanently,"  implies  that  the  work  is  to 
be  done  on  the  press  after  it  has  been  accepted,  at  a  future 
period,  as  the  same  might  become  necessary.  The  same  may 
be  said  of  the  other  undertakings  contained  in  the  agreement : 
they  had  no  necessary  connection  with  the  delivery  and  ac- 
ceptance of  the  press. 

We  have  no  hesitation,  therefore,  in  coming  to  the  conclu- 
sion the  true  construction  of  the  contract  is  this:  It  was  the 
duty  of  appellees  to  set  up  the  press  in  complete  running 
order  on  the  premises  of  the  company,  within  seventy  days 
after  the  acceptance  of  the  proposition,  unless  that  condition 
was  waived;  and  on  failure  of  appellant,  within  thirty  days, 
to  elect  whether  it  would  keep  the  press  or  not,  the  riirht 
vested  at  once  to  recover  the  contract  price  on  the  maturity 
of  the  installments. 

As  to  the  other  undertakings  contained  in  the  contract,  it 
is  expressly  stated  they  were  to  be  performed  gratuitously, 
and  in  no  view  we  have  been  able  to  take  can  they  be  re- 
garded as  conditions  precedent.  But  if  it  is  conceded  they 
rest  upon  the  consideration  the  company  would  buy  the  press 
for  a  stipulated  sum,  and  made  with  a  view  to  effect  a  sale, 
they  are;  at  most,  independent    undertakings,   the  breach  of 
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which  may  be  paid  for  in  damages;  and  it  must  be  presumed 
the  company  relied  for  its  security  upon  the  remedy  afforded 
in  any  appropriate  action,  whenever  a  breach  should  occur. 
No  doubt,  in  the  present  action,  appellant  could  have  availed 
of  its  privilege  of  recoupment,  and  have  such  damages  as  it 
had  heretofore  sustained  deducted  from  the  contract  price. 

This  is  the  only  rational  view  that  can  be  taken  of  the 
agreement.  We  have  seen  it  was  impossible  to  make  proof 
of  full  performance  of  all  the  conditions,  especially  the  agree- 
ment to  keep  the  press  in  "order  permanently;"  and  if  the 
law  imposed  the  necessity  of  making  such  proof,  then,  indeed, 
the  company  could  keep  it  until  it  became  worthless  from 
continued  use,  and  appellees  would  be  powerless  to  compel 
payment.  In  the  light  of  a  true  construction  of  the  contract, 
it  can  not  be  said  the  law  imposes  any  such  duty  upon  ap- 
pellees. 

The  evidence  shows  the  press  was  set  up  in  "complete  run- 
ning order,"  and  did  its  work  satisfactorily  to  the  company. 
Before  the  expiration  of  the  thirty  days  it  became  out  of 
order,  and  needed  repairs,  but  the  company  did  not,  for  chat 
reason,  determine  not  to  keep  it.  .  Appellant  continued  to 
use  it  for  a  period  of  about  a  year  before  it  was  destroyed  by 
the  fire.  During  all  that  time  appellees,  at  intervals,  as  they 
were  requested,  made  repairs  upon  it,  as  they  had  agreed  to 
do,  by  their  contract  to  keep  it  "in  order  permanently." 

It  is  urged  that,  by  a  fair  construction  of  the  contract,  if 
the  company,  in  good  faith,  within  the  thirty  days,  entertained 
objections  to  the  press,  and  communicated  the  same  to  appel- 
lees, and  they  undertook  to  repair  the  defects  within  that 
period,  it  would  constitute  an  extension  of  time  in  which  to 
decide  whether  it  would  keep  the  press,  and  hence  it  is  said 
no  formal  notice  of  the  determination  not  to  keep  it  was 
necessary  to  prevent  the  title  from  passing  to  the  company. 
There  is  no  warrant  in  the  contract  for  this  proposition.  The 
repairs  made  by  appellees  were  consistent  with  the  obligations 
imposed   by  the  agreement.     By  the  very  terms  of  the  con- 
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tract  the  sale  was  complete,  unless  the  company,  in  thirty 
days  after  the  press  was  set  up,  in  the  manner  required  by  the 
contract,  determined  not  to  keep  it.  It  made  no  election  and 
gave  no  notice  of  its  intention.  The  presumption  will  be 
deemed  conclusive,  it  intended  to  keep  the  press  unless  it 
gave  notice  to  the  contrary.  The  continued  use  of  the  press 
for  such  a  length  of  time  is  inconsistent  with  the  theory  that 
the  title  had  not  passed.  Indeed,  it  seems  to  us  that  it  can 
not  be  gainsaid  the  title  had  passed  to  the  company.  If  so, 
appellees  were  entitled  to  recover  the  agreed  price,  less  any 
damages  appellant  may  have  sustained  by  reason  of  the  non- 
performance of  the  independent  obligations  of  the  agreement. 
It  is  not  shown  any  specific  damages  have  resulted  from  a 
breach  of  any  of  those  conditions,  and  the  verdict  to  the  ex- 
tent found  was  warranted  by  the  evidence. 

The  instructions  given  stated  the  law  substantially  correct, 
and  those  refused  by  the  court  were  inconsistent  with  the 
meaning  of  the  contract,  as  we  understand  it,  and  were  prop- 
erly refused. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Andrew  J.  Varner 

v. 
Margaret  Varner. 

1.  Pleading — replication  to  plea  of  Statute  of  Limitations.  Where  the 
plaintiff  declares  upon  the  original  cause  of  action,  and  the  Statute  of 
Limitations  is  pleaded,  replications  denying  the  plea  generally,  and  also 
setting  up  a  new  promise,  are  proper. 

2.  New  trial — as  to  finding  from  the  evidence.  Where  the  testimony  is 
conflicting,  this  court  will  not  interfere  with  the  finding  of  the  jury 
merely  because  it  would  be  better  satisfied  if  the  verdict  had  been  for  the 
other  party,  as  it  is  (he  peculiar  province  of  the  jury  to  reconcile  such 
evidence,  and  determine  the  credence  to  which  the  witnesses  are  entitled. 
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Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Margaret  Varner 
against  Andrew  J.  Varner,  the  declaration  containing  only  the 
common  counts.  The  defendant  pleaded  the  general  issue,  and 
the  Statute  of  Limitations — that  the  causes  of  action  did  not 
accrue  within  five  years  before  the  commencement  of  the  suit. 
The  plaintiff  replied  :  (1.)  That  the  said  several  causes  of 
action  in  the  several  counts,  etc.,  and  each  of  them,  did  accrue 
to  the  plaintiff  within  five  years  before,  etc.  (2.)  That  the 
defendant  did,  within  five  years  next  before  the  commence- 
ment of  this  suit  in  this  behalf,  undertake  and  promise,  in 
manner  and  form  as  she,  the  said  plaintiff,  has  above  thereof 
complained  against  him,  to-wit :  at,  etc.  (3.)  That,  hereto- 
fore, to- wit:  within  five  years  last  next  preceding  the  com- 
mencement of  this  suit,  he,  the  said  defendant,  undertook  and 
faithfully  promised  that  he  would  pay  to  the  plaintiff  each 
and  all  of  the  several  sums  of  money  in  said  declaration  men- 
tioned, to-wit :  at,  etc. 

Messrs.  Bennett,  Kretzinger  &  Johnson,  for  the  appel- 
lant. 

Mr.  H.  N.  Keightley,  and  Mr.  F.  S.  Murphy,  for  the 
appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  indebitatus  assumpsit,  upon  the  common  counts. 
Pleas:  The  general  issue,  and  Statute  of  Limitations.  To 
the  latter  plea,  several  replications  were  filed  :  First,  denying 
the  plea  generally.  Second,  that  defendant  did,  within  five 
vears  next  before  the  commencement  of  the  suit,  undertake 
and  promise,  in  manner  and  form  as  the  plaintiff  had  above 
thereof  complained  against  him.  Lastly,  a  new  promise 
within  five  years.     Issue  was  joined  upon  these  replications, 
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and  the  cause  tried  by  a  jury,  who  found  the  issue  in  favor  of 
plaintiff,  and  assessed  her  damages.  The  court,  overruling 
defendant's  motion  for  a  new  trial,  gave  judgment  on  the  ver- 
dict, and  defendant  appealed  to  this  court. 

The  plaintiff  declared  upon  the  original  cause  of  action, 
and  when  the  Statute  of  Limitations  was  pleaded,  replied, 
denying  the  plea  generally,  and  also  setting  up  a  new  promise. 
This  was  correct  practice.  1  Chit.  PI.  (*  p.)  583  ;  Keener 
v.  Crull,  19  111.  189. 

We  have  examined  the  evidence  in  this  case  with  care.  If 
appellee's  testimony,  and  that  on  her  behalf,  both  as  to  the 
original  cause  of  action  and  the  new  promise,  were  to  be  con- 
sidered as  unassailed  by  conflicting  evidence,  it  was  clearly 
sufficient  to  support  the  verdict.  But  when  weighed  in  con- 
nection with  testimony  of  the  defendant  himself  and  that  of 
the  witnesses  on  his  behalf,  there  is,  as  it  appears  to  us,  upon 
paper,  very  great  doubt  whether  the  preponderance  was  really 
with  the  plaintiff,  and  we  would  have  been  rather  better  satis- 
fied with  a  verdict  in  favor  of  defendant.  Nevertheless,  it  is 
one  of  that  class  of  cases  where  we  will  not  interfere  with  the 
finding  of  the  jury.  It  was  their  province  to  reconcile  the 
conflicting  evidence,  and  in  the  performance  of  that  duty  they 
had  the  opportunity  of  observing  the  manner  and  appearance 
of  the  witnesses  while  giving  their  testimony,  and  this,  as  all 
experience  teaches  us,  is  of  the  highest  importance  in  deter- 
mining the  degree  of  credence  to  which  a  witness  is  entitled. 

We  perceive  no  material  error  in  the  record,  and  must 
affirm  the  judgment. 

Judgment  affirmed. 

Mr.  Justice  Craig  took  no  part  in  the  decision  of  this 
cause. 
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Elbert  Hall  et  al. 


John  C.  Fullertost. 

1.  Fraudulent  representations— right  of  rescission  for.  A  person  who 
is  induced  to  part  with  his  property  on  a  fraudulent  contract,  on  discover- 
ing the  fraud,  may  avoid  the  contract  and  claim  a  return  of  what  has  been 
advanced  upon  it.  He  has  his  election  to  affirm  or  disaffirm  the  contract. 
But  if  he  would  disaffirm  it,  he  must  do  so  at  the  earliest  practicable 
moment  after  discovery  of  the  fraud. 

2.  Same — rescission  not  allowed  after  unreasonable  delay.  Where  lands 
were  exchanged  in  September,  1859,  and  one  of  the  parties  sought  to  avoid 
the  contract  on  the  ground  of  fraudulent  representations  as  to  the  locality, 
value,  etc.,  of  the  land  taken  by  him,  and  it  appeared  that  he  learned  of 
the  falsity  of  the  representations  within  a  year  after  the  exchange,  and 
that  he  never  expressed  any  dissatisfaction  or  attempted  to  rescind  the 
contract  until  the  day  before  filing  his  bill,  which  was  on  January  24th, 
18G5 :  Held,  that  owing  to  the  unreasonable  delay  in  filing  his  bill,  it  was 
properly  dismissed. 

3.  Chancery  practice — when  laches  must  be  insisted  on  in  answer. 
The  rule  requiring  a  defendant  in  a  chancery  suit  to  set  up  and  insist  on 
the  complainant's  laches  in  filing  his  bill,  is  for  the  purpose  of  enabling 
the  complainant  to  amend  his  bill  and  account  for  the  delay,  so  as  to  ad- 
mit proof  to  meet  the  objection,  and  will  not  be  extended  to  a  case  where 
the  bill  attempts  to  account  for  the  dela}1-,  which  is  not  sustained  by  the 
proof.  In  the  latter  case  the  objection  maybe  made  without  first  insist- 
ing on  it  in  the  answer. 

4.  Homestead — waiver  by  abandonment  in  favor  of  grantee.  Although 
a  deed  for  premises  occupied  by  the  grantor  as  a  homestead,  may  contain 
no  release  of  the  homestead,  jet  if  he  voluntarily  abandons  the  premises 
and  permits  his  grantee  to  enter  and  hold  the  same,  this  will  amount  to  a 
waiver  of  the  right.  And  such  waiver  can  not  be  avoided  for  the  fraud 
of  the  grantee,  after  such  a  delay  that  a  rescission  of  the  contract  is 
denied. 

5.  Chancery — rehearing.  An  application  for  a  rehearing  in  a  cause  in 
equity,  on  the  ground  of  newly  discovered  evidence,  is  properly  denied 
when  such  evidence  is  merely  cumulative  and  not  conclusive. 

Writ  of  Error  to  the  Circuit  Court  of  DeKalb  county ; 
the  Hon.  Theodore  D.  Murphy,  Judge,  presiding. 
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Mr.  B.  F.  Parks,  for  the  plaintiffs  in  error. 

Mr.  R.  L.  Divine,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  Elbert  Hall  and  his  wife, 
plaintiffs  in  error,  against  John  C.  Fullerton,  defendant  in 
error,  for  the  rescission  of  a  contract  for  the  exchange  of 
lands,  on  the  ground  of  alleged  fraudulent  representations 
made  by  the  defendant.  By  the  contract  Hall  agreed  to 
exchange  the  farm  on  which  he  resided  in  De  Kalb  county, 
in  this  State,  containing  one  hundred  and  sixty-five  acres  of 
land,  for  three  hundred  and  twenty  acres  of  land,  owned  by 
Fullerton,  situate  in  Sioux  county,  Iowa,  and  $1250  as  the 
difference  between  the  values  of  the  two  tracts. 

Deeds  were  accordingly  exchanged  between  the  parties, 
and  at  the  same  time  Fullerton  executed  a  mortgage  to  se- 
cure the  payment  of  the  $1250,  which  he  subsequently  paid. 
Neither  party,  at  the  time  of  the  contract,  had  seen  the  Iowa 
land. 

The  substance  of  the  charge  of  fraud,  as  contained  in  the 
bill,  is,  that  the  Iowa  land  was  not  located  so  near  to  Sioux 
City,  nor  was  so  valuable,  as  Fullerton  represented  it  to  be; 
that  it  was  not  in  a  thickly  settled  part  of  Iowa,  near  churches, 
school  houses,  and  settlements,  as  Fullerton  said  it  was. 

The  court  below,  on  hearing,  dismissed  the  bill. 

The  evidence  as  to  the  alleged  fraudulent  representations 
by  Fullerton  was  conflicting,  and  we  do  not  find  it  necessary 
to  consider  whether  the  proof  in  that  respect  was  sufficient  to 
sustain  the  allegations  of  the  bill,  as  we  are  of  opinion  the 
decree  of  the  court  below  may  be  sustained,  on  the  ground 
of  the  unreasonable  delay,  after  discovery  of  the  alleged 
fraud,  in  bringing  the  bill. 

The  contract  was  made,  and  the  deeds  exchanged,  on  the 

14th  day  of  September,  1859  ;  the  bill  was  filed  January  24, 

1865.     The  substance  of  the  charge  of  fraud   in  the  case  as 

attempted  to  be  established  by  the  proof,  is,  in  the  representa- 

29— 69th  III. 
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tion  as  to  the  distance  of  the  Iowa  land  from  Sioux  City  ;  the 
representation,  as  charged  in  the  bill,  being  that  the  land  was 
situated  about  six  miles  from  Sioux  City,  and  the  proof  show- 
ing it  to  be  some  forty  or  sixty  miles  distant  from  that  place. 

The  plaintiff  admits  that  Fullerton  told  him  he  had  never 
seen  the  land.  That  was  a  caution  to  him,  not  to  relv  too 
implicitly  upon  Fullerton's  representations  as  to  the  land, 
and  would  naturally  lead  him  to  resort  to  earlv  means  for 
their  verification.  The  land  being  described  bv  the  numbers 
of  the  congressional  subdivision  of  the  public  lands,  its  dis- 
tance from  Sioux  City  could,  at  any  time,  have  been  readilv 
ascertained  by  an  inspection  of  a  sectional  map  of  Iowa. 
The  presumption  is,  that  if  the  party  affected  bv  anv  fraudu- 
lent transaction,  might,  with  ordinary  care  and  attention, 
have  seasonably  detected  it,  he  seasonably  had  actual  knowl- 
edge of  it. 

But  in  addition  to  all  that,  the  plaintiff  himself  testified 
that  he  found  out,  by  writing  to  an  agent  at  Sioux  City  to  pav 
taxes,  some  time  in  September  or  October,  1860,  that  the  land 
was  not  where  represented  ;  that  instead  of  being  near  Sioux 
City,  it  was  some  sixty  miles  from  there. 

A  person  who  is  induced  to  part  with  his  property  on  a  fraud- 
ulent contract  may,  on  discovering  the  fraud,  avoid  the  con- 
tract and  claim  a  return  of  what  has  been  advanced  upon  it. 
He  has  his  election  to  affirm  or  disaffirm  the  contract.  But 
if  he  would  disaffirm  the  contract,  he  must  do  so  at  the  earliest 
practicable  moment  after  discovery  of  the  fraud.  Masson  v. 
Bovet,  1  Denio,  69. 

The  falsity  of  the  representation  as  to  the  distance  of  the 
land  from  Sioux  City  was  discovered  within  about  a  year 
after  the  making  of  the  contract;  but  no  dissatisfaction 
appears  to  have  been  expressed,  or  attempt  made  to  rescind 
the  contract,  until  the  day  before  the  filing  of  the  bill,  when 
the  plaintiff  tendered  a  deed  of  the  Iowa  land  to  Fullerton, 
and  demanded  a  deed  of  the  premises  he  had  conveyed  to  the 
latter. 
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We  are  of  opinion  the  court  below  was  justified  in  finding, 
that  Hall  had  slept  too  long  on  his  rights,  ^ind  that  there  was 
an  unreasonable  delay  in  filing  the  bill.  Cox  v.  Montgomery, 
36  111.  396. 

But  it  is  insisted  that  this  objection  was  not  available  to 
the  defendant,  because  he  did  not  raise  it  in  his  answer,  under 
the  decision  of  this  court  in  School  Trustees  v.  Wright  et  al. 
12  111.  432. 

The  reason  given  in  that  case  for  requiring  the  objection 
arising  from  length  of  time  to  be  set  up  in  the  answer,  was, 
to  afford  the  complainant  an  opportunity  to  amend  his  bill  by 
inserting  allegations  accounting  for  the  delay,  so  as  to  thereby 
lay  a  foundation  for  the  introduction  of  proof  to  sustain  the 
bill  against'  the  objection.  That  reason  does  not  apply  in 
the  present  case,  because  the  plaintiff  undertook,  in  his  bill, 
to  account  for  the  delay  in  bringing  the  suit,  and  inserted  in 
the  bill  allegations  for  that  purpose,  to-wit :  that  some  time 
in  1861,  he  learned  that  the  representations  made  by  Fuller- 
ton  were,  in  a  measure,  untrue,  and  that  since  1861,  on  ac- 
count of  the  Irfdian  troubles  in  the  north-western  part  of 
Iowa,  he  was  unable  to  get  any  positive  information  as  re- 
gards the  land,  until  quite  recently.  Here  was  the  plaintiffs 
excuse  for  the  delay.  There  was  no  necessity  for  amending 
the  bill  to  show  it,  because  it  already  appeared  there  by  aver- 
ment, affording  a  foundation  for  the  introduction  of  proof  on 
the  subject.  But  no  proof  whatever,  in  relation  thereto,  was 
offered.  The  decision  in  the  case  just  referred  to,  is  one  not 
to  be  extended  to  a  case  where  the  reason  there  given  does 
not  apply.  Hence  we  must  regard  the  defense  of  laches  in 
bringing  the  suit  as  available  to  the  defendant,  in  this  case, 
although  not  set  up  in  the  answer. 

There  is  a  claim  of  a  homestead  right  in  the  premises  con- 
veyed to  Fullerton,  there  having  been  no  release  of  it  in  the 
deed.  In  October,  1859,  after  the  conveyance  in  September 
preceding,  Hall  surrendered  up  the  premises  to  Fullerton  and 
left   the   same;    and   Fullerton   has   ever  since   remained   in 
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possession.  There  was  an  abandonment  of  the  premises,  which 
was  a  waiver  of  all  homestead  right.  It  is  claimed  there 
was  no  legal  abandonment,  because  of  the  fraud.  But  if  the 
plaintiif  is  not,  on  the  ground  of  fraud,  entitled  to  a  rescis- 
sion of  the  contract,  he  must,  for  the  same  reason,  be  denied 
relief  against  the  effect  of  the  abandonment. 

There  was  an  application  for  a  rehearing  in  the  case,  on 
the  ground  of  newly  discovered  evidence,  the  refusal  to  grant 
which  is  assigned  for  error.  The  newly  discovered  evidence 
was  merely  cumulative  and  not  conclusive,  which,  according 
to  the  well  established  rule,  is  no  ground  for  granting  a  re- 
hearing.    We  perceive  no  error  in  the  refusal  of  a  rehearing. 

Finding  no  error  in  the  record,  the  decree  of  the  court 
below  is  affirmed. 

Decree  affirmed. 


Charles  G.  Anderson 

v. 
Alice  M.  Armstead. 

1.  Payment — accepting  void  conveyance  as  a  payment  in  ignorance  of 
the  facts.  Where  a  party  accepts  a  deed  in  payment  of  a  debt,  and  re- 
ceipts the  same,  in  ignorance  of  the  fact  that  the  deed  is  a  nullity,  there 
being  no  such  property  in  existence  as  it  assumes  to  convey,  this  will  be 
no  payment,  and  he  will  not  be  concluded  by  his  receipt. 

2.  Estoppel — holding  another  out  as  the  owner  of  party1  s  property. 
Where  the  owner  of  property  holds  out  another,  or  allows  him  to  appear 
as  the  owner  of,  or  as  having  full  power  of  disposition  over  the  property, 
and  innocent  parties  are  thus  led  into  dealing  with  such  apparent  owner 
or  person  having  the  apparent  power  of  disposition,  they  will  be  pro- 
tected. 

3.  The  rights  of  persons  so  dealing  in  such  a  case,  do  not  depend  upon 
the  actual  title  or  authority  of  the  person  with  whom  they  have  directly 
dealt,  but  they  are  derived  from  the  act  of  the  real  owner,  which  pre- 
cludes him  from  disputing,  as  against  them,  the  existence  of  the  title  or 
power  he  caused  or  allowed  to  appear  to  be  vested  in  the  person,  upon 
the  faith  of  whose  title  or  power  they  dealt. 
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4  Same — rule  of  applies  to  married  women  in  respect  to  their  separate 
property.  Married  women,  in  having  the  powers  and  privileges  of  femes 
sole  conferred  upon  them,  with  respect  to  their  property,  must  assume 
the  responsibilities  and  duties  which  necessarily  follow,  and  if  a  mar- 
ried woman  holds  out  to  the  world  that  her  husband  owns  her  property, 
or  allows  him  so  to  act  as  to  induce  such  belief,  or  that  he  has  power  to 
bind  her,  others  dealing  with  him,  on  the  faith  of  its  truth,  will  be  pro- 
tected against  her. 

5.  Where  a  married  woman,  being  in  the  possession  of  a  house  and  lot 
with  her  husband,  neglects  to  record  the  deed,  showing  her  title,  until 
after  her  husband  has  contracted  for  improving  the  same,  and  knows  of 
the  fact  that  her  husband  has  made  such  contract,  and  is  present  on  sev- 
eral occasions  at  the  house,  during  the  progress  of  the  work,  and  hears 
the  contractor  and  her  husband  conversing  about  the  same,  and  fails  to 
make  known  her  claim  to  the  property,  and  repudiate  the  acts  of  her  hus- 
band, and  after  the  work  is  completed  she  and  her  husband  occupy  the 
house,  she  will  be  estopped  from  denying  that  her  husband  was  acting 
as  her  agent  in  making  the  contract,  in  a  suit  by  the  contractor  to  enforce 
a  lien  for  what  is  due  him. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  proceeding,  instituted  by  Charles  G.  Anderson, 
against  Alice  M.  Armstead,  to  enforce  a  mechanic's  lien  for 
labor  done  and  materials  furnished  on  premises  belonging  to 
the  defendant. 

The  facts  of  the  case  are,  that  plaintiff  made  a  contract 
with  H.  H.  Armstead,  husband  of  the  defendant,  to  paint 
the  house  in  question,  for  which  he  agreed  to  give,  when 
done,  Bu  Cole  and  wife's  warranty  deed  of  lots,  purporting  to 
be  in  Washington  Heights  addition  to  Chicago,  together 
with  abstracts  of  lots,  or  in  default  of  which  to  pay  plaintiff 
$300  cash.  The  work  was  done  and  accepted,  together  with 
extra  work  amounting  tg  $39.25.  The  plaintiff  never  re- 
ceived from  the  defendant,  or  her  husband,  any  money  or  any 
thing  except  R.  Cole  and  wife's  warranty  deed  of  what  pur- 
ports to  be  certain  lots  in  the  Washington  Heights  addition 
to  Chicago,  without  any  abstracts  of  title.  The  lots  described 
in  Cole's  deed   had   no  existence,  there  sbeing  no  plat  of  the 
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name  on  record  in  Cook  county.  The  plaintiff  signed  two 
receipts  on  the  back  of  the  contract,  one  of  which  is  worded 
as  a  full  discharge  of  the  contract.  He  did  not  read  the  re- 
ceipts, and  did  not  readily  understand  English,  and  was  told 
by  Armstead  that  they  were  receipts  for  the  deeds. 

A  trial  was  had  before  the  court  without  a  jury,  and  the 
court  found  for  the  defendant  and  dismissed  the  plaintiff's 
petition,  to  reverse  which  the  plaintiff  appealed. 

Mr.  F.  A.  Woodbury,  for  the  appellant. 

Messrs.  Trumbull,  Anthony,  Church  &  Trumbull,  for 
the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

We  think  it  clear,  from  the  evidence  before  us,  that  appel- 
lant has  not  been  paid  for  his  materials  furnished,  and  work 
and  labor  done  in  painting  the  house.  The  Cole  deed  was  a 
nullity,  for  the  reason  that  there  is  no  such  property  in  exist- 
ence as  it  assumed  to  convey,  and  appellant's  receipt  was 
given  in   ignorance  of  the  facts,  and  does  not  conclude  him. 

The  only  question  upon  which  there  is  any  serious  contro- 
versy is,  whether  the  wife  is,  under  the  circumstances,  bound 
by  the  acts  of  her  husband. 

The  law  is  familiar,  that  where  the  owner  of  property  holds 
out  another,  or  allows  him  to  appear,  as  the  owner  of,  or  as  hav- 
ing full  power  of  disposition  over  the  property,  and  innocent 
parties  are  thus  led  into  dealing  with  such  apparent  owner,  or 
person  having  the  apparent  power  of  disposition,  they  will 
be  protected.  Their  rights,  in  such  cases,  do  not  depend 
upon  the  actual  title  or  authority  of  the  party  with  whom 
they  have  directly  dealt,  but  they  are  derived  from  the  act 
of  the  real  owner,  which  precludes  him  from  disputing,  as 
against  them,  the  existence  of  the  title  or  power  he  caused  or 
allowed  to  appear  to  be  vested   in  the   party,  upon  the  faith 
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of  whose  title,  or  power,  they  dealt.  Bigelow  on  Estoppel, 
468  ;  Higgins  v.  Ferguson  et  ah  14  111.  269  ;  Donaldson  et  al. 
v.  Holmes,  23   id.  85  ;  Schwartz  et  ux.  v.  Saunders,  46  id.  18. 

Here,  the  wife  had  the  same  complete  and  absolute  power 
and  control  over  her  property,  free  from  the  interference  of 
her  husband,  that  she  would  have  had  if  she  had  been  a 
feme  sole.  While  she  could  act  by  her  husband  as  her  agent, 
he  had  no  authority,  as  husband,  to  meddle  with  or  in  any 
manner  control  the  property,  without  her  consent;  and  it 
was  incumbent  on  her  to  see  that  his  acts  were  within  the 
powers  actually  confided  to  him,  in  order  that  frauds  should 
not  be  practiced  upon  innocent  parties.  Married  women, 
in  having  the  powers  and  privileges  of  femes  sole  conferred 
upon  them  with  respect  to  their  property,  must  assume  the 
responsibilities  and  duties  which  necessarily  follow.  The  J 
one  is  the  price  of  the  other. 

It  is  denied,  in  the  answer  of  the  wife,  that  the  contract  for 
furnishing  the  materials  and  painting  the  house  was  entered 
into,  or  that  the  materials  were  furnished  and  the  work  done, 
with  her  knowledge  and  consent ;  and  she  denies,  moreover, 
that  she  knew  that  the  work  was  being  done.  It  is  clear  to 
our  minds  that  these  allegations  are  disproved  by  the  evi- 
dence of  the  plaintiff;  and  she  has  offered  no  evidence  to 
sustain  them. 

Three  witnesses  swear  that  she  was,  on  two  different  occa- 
sions, at  the  house  while  the  work  was  being  done,  in  com- 
pany with  her  husband,  and  that  appellant  then  conversed 
with  her  husband,  in  reference  to  the  work,  in  her  presence. 

It  is  shown,  and  nowhere  contradicted,  that  while  the 
work  was  being  done,  she  and  her  husband  were  boarding- 
only  about  one  block  from  and  in  plain  view  of  the  house  ; 
that  the  house  was  being  fitted  up  for  a  residence  for  herself 
and  husband,  and  that  soon  after  appellant's  work  was  com- 
pleted she  and  her  husband  moved  into  and  occupied  it  as 
such. 
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We  can  not  believe,  under  this  evidence,  that  she  was  igno- 
rant either  of  the  character  or  the  object  of  the  improve- 
ment being  placed  on  her  property.  Her  deed  was  dated  on 
the  1st  day  of  June,  1872.  The  contract  between  appellant 
and  her  husband  was  made  on  the  24th  day  of  July  follow- 
ing, and  her  deed  was  filed  for  record  some  four  days  after. 
She  thus,  by  neglecting  to  record  her  deed  in  a  reasonable 
time,  placed  it  in  the  power  of  her  husband  to  hold  himself 
out  to  the  world  as  owner  of  the  property,  in  which  capacity 
he  contracted  with  the  appellant,  who  is  shown  to  have  acted 
in  good  faith,  and  without  notice  of  her  claim  ;  and,  subse- 
quently, by  her  presence,  while  the  work  was  being  prose- 
cuted, and  by  thus  failing  to  give  notice  of  her  claim  of 
ownership,  she  gave  confirmation  to  appellant's  belief  of  her 
husband's  title.  The  work  done  and  materials  furnished 
were  to  increase  the  value  of  her  property.  They  have  be- 
come hers,  as  absolutely  as  the  lot  upon  which  the  house  is 
situated.  It  is  immaterial,  as  we  have  already  shown, 
whether  she  in  fact  authorized  the  particular  contract  to  be 
made  or  not.  The  question  is  not  what  power  did  her  hus- 
band actually  have  over  the  property,  but  what  power  did 
she,  by  her  acts  and  omissions,  permit  him  to  represent  him- 
self to  the  appellant  to  have.  We  do  not  doubt  that  the 
husband,  as  well  as  a  stranger,  may,  in  good  faith,  make  im- 
provements upon  the  wife's  property,  in  the  nature  of  a  gift 
to  her,  and  that  she  would  not,  in  such  cases,  be  bound  for 
the  payment  of  what  they  cost ;  but  that  is  not  specifically 
set  up  in  the  wife's  answer,  and  even  if  it  was,  it  could  not 
avail  under  this  evidence.  It  is  an  evident  proposition  that 
a  husband  can  not,  with  the  connivance  of  the  wife,  commit  a 
fraud  upon  another  for  the  purpose  of  presenting  her  with 
the  proceeds  of  the  fraud,  for  their  future  mutual  use  and 
enjoyment. 

We  hold  that,  under  the  evidence,  the  wife  is  estopped  from 
denying  that  her  husband  was  acting  as  her  agent  in  making 
the  contract  for   furnishing  the    materials   and   painting  her 
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house,  and  that,  as  appellant  has  not  been  paid  according  to 
contract,  he  is  entitled  to  enforce  his  lien. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings,  not  inconsistent  with  this 
opinion. 


Decree  reversed. 


Richard  Cole 
v. 

Calvin  M.  Favorite. 

1.  Contract  to  insure  goods  in  store — party  so  agreeing  not  respon- 
sible that  no  recovery  is  had.  Where  a  warehouseman  agreed  to  have  a 
lot  of  barrels  stored  with  him  insured  in  responsible  insurance  compa- 
nies, which  he  did  in  his  name  to  their  full  value,  and,  on  a  loss  by  fire, 
prosecuted  the  company  in  good  faith  on  the  policy,  but  was  defeated  on 
the  ground  that  he  had  given  a  receipt  to  the  owner,  at  his  request;  that 
he  had  received  the  same  to  be  held  up  to  a  day  anterior  to  the  loss,  it 
was  held,  that  the  warehouseman  was  not  liable  to  the  owner  on  the  ground 
that  he  failed  to  recover  of  the  insurance  company,  he  having  complied 
with  his  contract. 

2.  Judgment — binds  privies  in  interest.  Where  a  party,  whose  goods 
were  insured  in  the  name  of  another,  with  whom  they  were  stored,  after 
a  loss,  agreed  with  the  party  insuring,  that  suit  should  be  brought  in  his 
name  for  the  use  of  the  owner,  which  was  clone,  and  prosecuted  in  good 
faith,  but  on  a  trial  the  action  was  defeated  without  fault  of  the  nominal 
plaintiff,  it  was  held,  that  the  owner  of  the  goods,  being  a  privy  in  inter- 
est, was  concluded  by  the  judgment,  and  could  not  re-litigate  the  matter 
in  a  suit  against  the  party  who  had  made  the  insurance,  for  an  alleged 
breach  of  his  agreement  to  insure. 

3.  Where  a  suit  is  brought  in  the  name  of  a  party  for  the  benefit  of 
another  who  directed  and  advised  the  same,  the  latter,  though  not  a  for- 
mal party  to  the  record,  is  a  privy  in  interest,  and  will  be  concluded  by 
the  judgment. 

Appeal  from  the  Superior  Court  of  Cook  county. 
Messrs.  Clendenning  &  Willett,  for  the  appellant. 
Mr.  T.  A.  Moran,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Richard  Cole, 
appellant,  in  the  Superior  Court  of  Cook  county,  against  Cal- 
vin M.  Favorite,  to  recover  the  value  of  1190  barrels,  which 
were  stored  in  the  warehouse  of  appellee. 

The  declaration  contains  a  number  of  special  counts  and 
the  common  counts.  The  substance  of  the  special  counts  is, 
that  appellee  received  the  barrels  in  store,  and  agreed  to  have 
them  insured  in  responsible  insurance  companies  against  loss 
by  fire,  which  he  neglected  and  failed  to  do,  and  the  barrels 
were  destroyed  by  fire. 

It  appears  from  the  evidence,  as  shown  by  the  record,  that, 
in  April,  1865,  appellant  stored  with  Favorite  &  Son,  2390 
barrels  and  500  tierces,  under  an  agreement  that  Favorite 
should  hold  them  and  have  them  insured  in  responsible  in- 
surance companies,  until  November  1,  1865.  Appellant 
agreed  to  pay  five  cents  per  package  storage,  for  such  as  Fa- 
vorite should  not,  during  the  season,  purchase  from  him,  and 
to  pay  Favorite  whatever  sum  he  should  pay  for  insurance. 
Favorite  covered  everything  in  his  packing  house,  including 
appellant's  barrels,  with  insurance  to  the  full  value  of  the 
property,  in  responsible  companies,  using  the  usual  warehouse- 
man's clause,  or  what  is  termed  the  ''Blanket  Policv." 

On  the  first  day  of  July,  after  the  barrels  were  stored, 
appellant,  desiring  to  raise  money  on  the  barrels,  applied  to 
Favorite  for  a  receipt  to  take  to  his  banker,  to  deposit  as 
security  for  a  loan  until  September  1,  1865.  At  appellant's 
request,  Favorite  made  and  delivered  him  a  receipt,  which 
reads  as  follows: 

"  Chicago,  July  1,  1865. 

Received  of  Richard  Cole  one  thousand  one  hundred  and 
ninety  barrels,  to  be  held  until  September  1,  1865,  subject  to 
storage  and  insurance. 

Favorite  &  Son." 

This  receipt  appellant  deposited  with  one  Keen,  to  hold  as 
security  for  his  note  due  on  the  1st  of  September,  1865.    The 
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note  was  not  paid  at  maturity,  but  extended  sixty  days.  On 
the  19th  of  October,  1865,  Favorite's  warehouse,  with  its 
contents,  was  destroyed  by  fire. 

On  the  1 9th  day  of  January,  1 866,  appellant  and  Favorite  made 
a  written  agreement,  by  which  it  was  agreed  that  suits  should 
be  commenced  against  the  insurance  companies  in  the  name  of 
Favorite,  on  the  policies,  to  recover  for  the  property  of  appellant 
destroyed  by  the  fire,  as  well  as  $2000  worth  of  coal  destroyed 
in  the  warehouse,  belonging  to  Favorite.  It  was  stipulated 
in  the  contract  that,  in  the  event  that  the  suits  resulted  in 
favor  of  the  plaintiff  for  the  barrels  and  the  coal,  then  appel- 
lant and  Favorite  should  each  pay  one-half  of  the  expense  of 
the  suits.  If  no  recovery  was  had  for  either,  or  if  a  recovery 
was  only  had  for  the  coal,  then  Favorite  was  to  pay  all  the 
expense.  If  the  value  of  the  barrels  only  was  recovered,  then 
appellant  was  to  pay  all  the  expense.  In  pursuance  of  this 
agreement,  suits  were  commenced  against  the  insurance  com- 
panies. Some  were  settled,  others  litigated.  The  Home  In- 
surance Company  changed  the  venue  from  the  State  to  the 
United  States  Circuit  Court,  at  Chicago.  On  the  trial  in  that 
court,  the  insurance  company  offered  in  evidence  the  receipt 
of  date  July  1st,  1865,  and  no  recovery  was  had  for  the  1190 
barrels  therein  named,  for  the  reason  that  no  new  agreement 
to  store  and  insure  was  proven  between  appellant  and  Favor- 
ite as  to  these  goods  after  September  1st,  1865. 

It  is  not  claimed  by  appellant  that  appellee  was  guilty  of 
anv  negligence  or  improper  conduct  in  the  management  of 
the  property  which  was  stored,  or  that  the  loss  was  occasioned 
by  any  want  of  care  or  skill  of  appellee.  The  suit  seems  to 
be  based  solely  on  the  ground  that  appellee  contracted  with 
appellant  to  have  the  property  insured,  and  failed  to  do  so, 
and,  for  a  breach  of  the  contract  in  that  regard,  appellant  has 
a  right  of  recovery  in  an  action  of  assumpsit. 

There  is  no  dispute  between  appellant  and  appellee  in  re- 
gard to  the  terms  of  the  original  agreement.  Both  agree  that 
Favorite   did   not   become  an   insurer  of  the    barrels.      His 
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agreement  was,  to  have  them  insured  in  responsible  insurance 
companies.     For  this  he  was  to  receive  no  pay  or  reward. 

On  the  trial  of  the  cause  in  the  Superior  Court,  appellee 
proved  that  he  did  insure  the  property  of  appellant  for  its 
full  value  in  responsible  companies.  This  is  all  that  the  con- 
tract proven  and  relied  upon  by  appellant  required,  and  was 
a  complete  answer  to  the  case  made  by  the  declaration  and 
the  proof  on  trial.  It  was  no  part  of  appellee's  agreement 
that  a  recovery  should  be  had  of  the  companies  on  the  poli- 
cies. He  agreed  to  insure  in  responsible  companies.  This 
would  imply  that  a  valid  contract  of  insurance  should  be 
made.  It  was  determined  by  this  court  that  the  contracts  of 
insurance,  as  originally  made,  were  valid  and  binding.  Home 
Ins.  Co.v.  Favorite,  46  111.  263;  Phoenix  Ins.  Co.  v.  Same,  49 
111.  259. 

But,  independent  of  this  question,  appellant  had  no  right 
of  recovery.  After  the  barrels  were  destroyed  by  fire,  in  view 
of  the  fact  that  appellee  had  complied  with  his  contract, 
appellant  agreed  in  writing  that  suits  should  be  prosecuted 
against  the  insurance  companies  to  recover  for  his  lost  prop- 
erty, and  agreed  to  pay  one-half  of  the  expenses  of  the  suits. 
Appellee,  in  good  faith,  and  for  the  benefit  of  appellant,  and 
to  recover  for  his  lost  barrels,  employed  able  counsel,  and,  in 
his  own  name,  prosecuted  the  insurance  companies  with  dili- 
gence, and  his  efforts  were  being  crowned  with  success,  until 
he  was  confronted  with  the  warehouse  receipt  which  had  been 
given  at  the  request  and  for  the  benefit  of  appellant,  which, 
upon  its  face,  showed,  as  to  those  1190  barrels,  the  contract 
between  appellee  and  appellant  for  insurance  only  continued 
until  September  1st,  1865.  On  account  of  this  receipt,  no 
recovery  was  had  for  the  barrels  therein  named. 

On  whom  should  this  loss  fall?  Obviously,  as  between 
appellant  and  appellee,  appellant,  being  alone  responsible  for 
it,  justice  would  require  that  he  should  bear  the  loss. 

Whether  the  suit  in  the  Federal  court  was  decided  correctly 
or  not,  can  make  no  difference  in  the  result  of  this  case.    The 
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suit  in  the  Federal  court,  although  in  the  name  of  appellee, 
was  prosecuted  at  the  request  of  and  for  the  benefit  of  appel- 
lant. He  advised  and  directed  it,  was  a  witness  therein,  and 
while  he  was  not  formally  a  party  to  the  record,  he  was  a 
party  in  interest,  and  must  be  regarded  a  privy.  In  that  suit, 
it  was  adjudicated  and  determined  that  the  receipt  was  a  con- 
tract, and  by  its  terms  and  conditions  appellee  was  not  liable 
to  appellant  to  insure  the  barrels  therein  named  after  the  1st 
of  September,  1865.  In  this  suit  appellant  is  attempting  to 
readjudicate  the  same  question.  That  can  not  be  done.  The 
merits  of  this  question  have  been  previously  tried,  and  parties 
and  privies  must  be  concluded.  Gray  etal.  v.  Gillilan  et  al. 
15  111.  453;   Vanlandingham  v.  Ryan,  17  111.  25. 

It  is  insisted  by  appellant  that  the  court  erred  in  giving 
instructions  for  appellee,  and  in  refusing  certain  of  his  in- 
structions and  modifying  others. 

The  view  we  have  taken  of  the  case  renders  it  unnecessary 
to  enter  upon  a  critical  examination  of  the  instructions.  We 
are  of  opinion  the  law  was  substantially  given  to  the  jury, 
and  we  are  fully  satisfied  that  the  verdict  of  the  jury  was 
correct. 

The  judgment  of  the  Superior  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 


The  Chicago  and  Northwesteen  Railway  Co. 


Lyman  Taylor  et  al.  Admrs.  etc. 

1.  Negligence — liability  of  railroad  company  for  injury  to  its  servants. 
While  it  is  true,  that  a  common  employer  is  not  responsible  to  a  servant 
for  an  injury  caused  by  the  negligence  of  his  fellow-servant  engaged  in 
the  same  line  of  employment,  yet  it  is  the  duty  of  a  railway  company,  as 
employer,  to  provide  safe  structures,  competent  employees  and  engines, 
and  all  appliances  necessary  to  the  safety  of  the  employed,  and  to  adopt 
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such  rules  and  regulations  for  running  its  trains  as  will  insure  safety,  and, 
having  adopted  them,  to  conform  to  them,  or  be  responsible  for  conse- 
quences resulting  from  a  departure  from  them. 

2.  Where  a  station  agent  and  switchman  of  a  railway  company  was, 
while  in  the  discharge  of  his  duty,  and  without  negligence  on  his  part, 
on  a  dark  night,  struck  by  a  car  and  killed  in  attempting  to  get  to  the 
switch  in  obedience  to  a  signal,  and  it  appeared  that  the  switch  from  its 
construction  was  attended  with  danger,  that  the  company  had  adopted  no 
rules  and  regulations  in  respect  to  the  switch,  which  was  what  is  known 
as  a  "flying-switch,"  and  that  the  flat  cars  sought  to  be  switched  off,  the 
front  one  of  which  struck  the  deceased,  were  not  properly  furnished  with 
brakes,  there  only  being  one  good  brake  on  the  four,  and  there  was  no 
light  on  the  front  car,  as  is  usual  of  a  dark  night,  it  was  held,  that  the  com- 
pany was  liable  for  causing  the  death,  as  it  was  guilty  of  negligence  in 
not  having  the  train  properly  lighted  and  the  cars  furnished  with  suffi- 
cient brakes,  and  which  neglect  was  the  cause  of  the  accident. 

3.  Evidence — error  in  admission  rendered  harmless  and  obviated.  Where 
evidence  is  admitted  to  sustain  the  allegations  of  a  count  in  a  declaration, 
which  may  have  been  erroneous,  }^et,  if  all  claim  to  recover  on  such  count 
and  the  grounds  therein  stated,  are  abandoned,  and  a  recovery  had  upon 
different  grounds,  stated  in  another  count,  the  error  in  admitting  the  tes- 
timony, if  any,  is  obviated,  and  its  admission  becomes  harmless. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellants. 

Messrs.  Crawford  &  Marshall,  and  Messrs.  Lathrop  & 
Bailey,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  brought  to  the  Winnebago 
circuit  court,  by  the  administrators  of  Henry  P.  Taylor,  de- 
ceased, against  the  Chicago  and  North  Western  Railway 
Company,  to  recover  damages  for  the  death  of  their  intestate, 
alleged  to  have  been  caused  by  the  negligence  of  defendants. 

Under  the  plea  of  not  guilty,  and  a  special  plea,  the  com- 
pany set  up  as  a  defense  the  negligence  of  the  deceased  as  the 
cause  of  his  death;  that  the  death  was  caused  by  the  negli- 
gence of  the  fellow-servants  of  the  deceased  engaged  in  the 


1873.]         C.  &  N.  W.  R.  W,  Co.  v.  Taylor  d  aJT.  463 

Opinion  of  the  Court. 

same  line  of  employment,  and  therefore  the  company  were 
not  responsible. 

The  jury,  under  instructions  of  the  court,  found  for  the 
plaintiffs,  and  assessed  the  damages  at  five  thousand  dollars, 
on  which  the  court,  overruling  a  motion  for  a  new  trial, 
rendered  a  judgment. 

To  reverse  this  judgment  the  defendants  appeal. 

It  appears  the  deceased  was  employed  by  the  company  as 
station  agent  and  switchman  at  Harlem,  a  small  station  on 
the  line  of  appellants'  road,  on  the  night  of  October  18,  1870, 
and  had  been  so  employed  for  five  years  or  more.  The  switch 
at  that  station  is  connected  with  the  main  track  at  one  end 
only,  so  that  only  what  is  called  a  "flying-switch"  could  be 
made  by  a  train  coming  from  the  north.  It  was  about  ten 
o'clock  at  night,  of  a  dark  night  in  October,  when  the  signal 
was  given  for  the  switch.  It  was  so  dark  that  platform  cars 
could  not  be  seen  without  a  light.  At  this  hour  four  flat  cars, 
each  about  four  feet  high,  making  a  string  nearly  eight  rods 
in  length,  were  about  to  be  run  into  Harlem  station  by  means 
of  a  "flvin^-s  witch."  The  deceased  was  in  the  office  in  the 
station-house  listening  for  signals,  when  the  signal  for  the 
flying-switch  was  made.  He  seized  his  lantern  and  mail-bags, 
and  with  alacrity  started  to  his  post,  on  the  run,  as  straight  as 
he  could  go  for  the  switch.  One  Tuthill,  a  friend  of  deceased, 
who  was  in  the  office  with  him  when  the  signal  was  given,  fol- 
lowed  him  half  way  from  the  office  to  the  railroad  track,  bv 
which  time  the  engine  had  passed,  and  the  brakeman  came 
along  with  four  flat-cars,  and  inquired  where  the  agent  wras. 
Tuthill  replied  he  had  gone  out,  or  as  Easton,  another  witness, 
says,  he  had  gone  up  to  turn  the  switch,  and  asked  the  brake- 
man  if  he  had  not  seen  him.  The  brakeman  said  he  had  not. 
Tuthill  then  told  him  he  had  either  run  over  him  or  knocked 
him  off  the  track.  Tuthill  got  the  brakeman's  lantern  to 
look  for  the  deceased,  when  he,  and  Easton,  another  friend, 
got  on  the  flat  cars  and  rode  back  to  the  switch.  There  they 
got  off,  and  went  down  five  or  six  rods  from  where  the  cars 
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were,  and  found  deceased  lying  along  the  side  of  the  track, 
among  the  wood,  with  his  face  to  the  north. 

We  understand  the  manner  of  making  a  flying-switch  to 
be  this :  The  cars  intended  to  be  switched  are  uncoupled 
from  the  train  at  the  proper  point  by  the  brakeman,  then  the 
locomotive  and  cars  attached  are  started  up,  and  pass  the 
switch  so  far  in  advance  of  the  cars  to  be  switched  that,  after 
the  engine  and  cars  attached  have  passed  the  switch,  the 
switch  can  be  turned  in  time  to  receive  the  remaining  cars, 
which  must  have  momentum  sufficient  to  pass  them  into  the 
switch. 

There  was  wood  loosely  piled  around  the  switch,  five  or 
six  feet  high,  and  had  been  there  for  two  or  three  days,  which, 
to  get  from  the  station-house  to  the  switch,  it  was  necessary 
to  pass  over,  or  go  along  the  track.  This  accounts  for  de- 
ceased being  on  the  track  when  he  was  struck,  as  testified  by 
Tuthill.     He  died  in  about  one  hour  after  he  was  struck. 

It  is  in  proof  there  was  but  one  brakeman  and  one  lantern 
on  these  four  flat-cars,  and  it  is  further  proved  that  but  one 
of  the  cars  had  on  a  sufficient  brake,  and  that  was  the  car 
farthest  off  from  the  switch,  and  at  the  rear  end  of  this  car, 
still  farther  off,  was  the  lantern  and  brakeman.  It  was  a 
kind  of  night,  as  one  of  the  witnesses,  Disbrow,  route  agent 
of  the  Kenosha  and  Rockford  Railroad,  describes  it,  when 
smoke  and  steam  settled  down  about  the  train,  so  that  a  per- 
son could  not  see  where  the  train  was;  especially  it  settled 
down  on  the  north  and  west  sides  of  the  train. 

Appellants  make  the  point,  that  they  are  not  liable  to  their 
servants  for  injuries  sustained  by  the  negligence  of  fellow-ser- 
vants engaged  in  the  same  line  of  employment. 

This  principle  has  been  repeatedly  recognized  by  this  court, 
first  in  Honner  v.  HI.  Cent.  R.  R.  Co.  15  111.  550,  the  doctrine 
of  respondeat  superior  not  being  applicable  to  cases  of  injuries 
sustained  by  one  servant  through  the  carelessness  of  another. 
In  III.  Cent.  R.  R.  Co.  v.  Cox,  21  ib.  20,  the  same  ruling  was 
made;  and  also  in  Moss  v.  Johnson.  22  ib.  633;  Ch.  and  Alton 
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R.  R.  Co.  v.  Murphy,  53  ib.  336,  and  Ch.  and  Alton  R.  R.  Co. 
v.  Keefe,  47  ib.  108.  Appellants  insist  the  deceased  was  within 
the  rule  stated  in  these  cases.  It  was  his  duty  to  turn  the 
switch  whenever  cars  were  to  be  set  from  the  main-track  to 
the  side-track,  and  had  known  for  many  years  precisely  the 
manner  in  which  it  was  done;  that  he  knew  he  would  be 
obliged  to  pass  from  the  station-house  to  the  switch,  and  if 
he  went  upon  the  track  he  might  be  injured  by  the  careless- 
ness of  other  servants  of  the  company  ;  that  he  knew  per- 
fectly well  the  manner  in  which  the  wood  was  piled  along 
the  side  of  the  track,  and  having  entire  control  of  the  station, 
could  have  changed  the  manner  of  throwing  off  the  wood, 
and  he  must  be  presumed  to  have  contracted  with  reference 
to  the  danger  to  which  he  would  be  exposed  by  the  careless- 
ness or  negligence  of  those  engaged  with  him  in  causing  the 
trains  to  be  switched  from  one  track  to  another  at  that  point. 
We  concur  in  much  that  is  said  by  counsel  on  this  point, 
but  Ave  do  not  think  the  case  turns  upon  the  principle  of  the 
cases  cited,  or  is  dependent  upon  it,  but  rather  upon  the  doc- 
trine affirmed  in  III.  Cent.  R.  R.  Co.  v.  Jewell,  Admx.  46  111. 
99,  Schooner  Norway  v.  Jensen,  52  ib.  373,  Chicago  and  N.  W. 
R.  R.  Co.v.  Jackson,  55  ib.  492,  and  Perry  v.  Ricketts,  ib.  234. 
The  case  of  the  Chicago  and  N.  W.  R.  R.  Co.  v.  Swett,  Admr. 
45  ib.  197,  may  also  be  cited,  the  ruling  idea  in  all  which  is, 
admitting  the  principle  that  a  common  employer  is  not  respon- 
sible to  a  servant  for  an  injury  caused  by  the  negligence  of 
his  fellow-servant  engaged  in  the  same  line  of  employment, 
it  is  nevertheless  the  duty  of  the  employer  to  provide  safe 
structures,  competent  employees  and  engines,  and  all  appli- 
ances necessary  to  the  safety  of  the  employed,  and,  as  was  said 
in  Chicago  B.  and  Q.  R.  R.  Co.  v.  George,  19  ib.  510,  their 
duty  to  adopt  such  rules  and  regulations  for  running  their 
trains  as  would  insure  safety,  and  having  adopted  them,  con- 
form to  them  or  be  responsible  for  all  consequences  resulting 
from  a  departure  from  them. 
30— 69th  III. 
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It  is  in  proof  in  this  case  that  no- rules  or  regulations  had 
been  prescribed  by  this  company,  and  no  directions  ever  given 
as  to  the  care  to  be  observed  in  making  a  flying-switch,  an 
operation,  when  made  at  night,  attended  with  more  or  less 
danger.  One  of  the  witnesses  for  the  company,  the  conductor 
of  this  train,  testified  he  never  saw  any  rules  about  flying- 
switches,  and  does  not  think  any  body  else  ever  did.  Yet,  in 
the  next  breath  he  said,  "We  used  three  whistles  as  signal  for 
the  switch,  and  one  for  the  station."  By  this  we  understand  it 
was  by  force  of  a  prescribed  rule  these  signals  were  made. 
Important  to  be  made,  certainly,  and  so  important,  a  railroad 
company  would  be  justly  chargeable  with  negligence  in  not 
prescribing  them  and.  enforcing  them.  It  is  perfectly  feasible 
to  prescribe  definite  rules  for  making  flying-switches,  though 
they  may  be  seldom  made. 

But  waiving  this  topic,  an  examination  of  the  testimony 
shows  that  these  flat  cars,  switched  off  on  a  dark  night  in 
October,  were  not  provided  with  good  and  sufficient  brakes  ; 
that  in  fact  there  was  but  one  good  brake  on  the  four,  and  that 
at  the  far  end  of  the  hindmost  car,  at  which  point  stood  the 
brakeman  with  a  lantern.  Post,  the  brakeman,  testifies  one 
brakeman  could  control  four  cars  readily.  By  this,  he  cer- 
tainly means  to  be  understood  if  the  cars  were  all  fitted  with 
brakes  in  good  working  order,  for,  as  it  requires  but  about 
half  a  minute  to  set  a  brake,  he  could  set  all  of  them  in  two 
minutes.  From  his  testimony  we  infer  he  tried  all  the 
brakes,  and  found  none  to  hold  until  he  reached  the  one  on 
the  last  car.  He  says  there  was  a  good  brake  on  the  second  and 
on  the  fourth  car,  but  on  a  careful  examination,  made  by  two 
of  plaintiff's  witnesses  the  next  morning  after  the  accident,  it 
appears  there  was  but  one.  The  others  seemed  to  have  been 
out  of  order  for  a  considerable  time.  That  it  was  appellants' 
negligence  the  brakes  were  not  in  working  order,  can  not  be 
denied.  It  was  their  duty  to  have  sufficient  brakes,  and  a 
failure  in  this  regard  was  negligence. 
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Again,  it  was  negligence  of  the  company  in  not  furnishing 
sufficient  light  on  these  cars.  On  the  whole  train — and  it  was 
a  passenger  train — there  were  but  three  lamps.  Possibly  the 
engine-driver  had  one,  which  would  make  four  in  all.  Some 
of  the  witnesses  for  appellees,  familiar  with  the  station  where 
the  accident  happened,  testify  that  they  usually  expected  to 
see  a  brakeman  on  the  front  car  at  the  first  brake  on  the  car, 
and  a  light  with  him.  One  of  them,  Fabrick,  testified  he 
did  not  recollect  of  ever  seeing  a  flying-switch  made  in  the 
night  time  without  the  brakeman  being  on  the  front  car  with 
a  light,  and  Tuthill  and  Easton  testify  in  the  same  way,  and  it 
is  not  contradicted. 

That  the  brakeman  was  not  negligent  or  careless  in  taking 
the  position  he  did  on  the  rear  car  is  very  apparent,  for  the 
reason  it  was  the  only  car  which  had  a  good  and  sufficient 
brake.  He  could  not,  in  any  other  position,  control  the  cars. 
He  could,  it  is  true,  have  left  his  lantern  on  the  front  end  of 
the  front  car,  but  he  could  not  safely  do  that,  for  in  a  night 
so  dark  as  that  was,  it  was  absolutely  necessary  for  him,  after 
detaching  the  forward  car,  to  have  a  light,  to  get  safely  back 
eight  rods  to  the  rear  car,  which  alone  had  a  brake.  We  can 
come  to  no  other  conclusion  than  this,  that  it  was  negligence 
in  the  company  in  not  providing  sufficient  light  on  these  cars. 
There  can  scarcely  be  a  doubt,  had  there  been  a  light  on  the 
front  car,  and  a  brake  in  working  order,  this  accident  would 
not  have  happened. 

To  make  a  flying-switch  is  attended  with  danger  which 
could  be  obviated  by  extending  the  switch  to  the  track  at  the 
south  end.  Constructing  it  and  continuing  it  in  a  mode  dan- 
gerous to  those  employed  about  it,  imposed  upon  the  company 
the  duty  of  using  every  reasonable  precaution  against  acci- 
dent. In  this  case  the  expenditure  of  a  few  dollars  would, 
in  all  probability,  have  prevented  this  terrible  accident. 

As  to  the  conduct  of  deceased,  we  perceive  nothing  in  the 
record  to  charge  him  with  a  want  of  proper  care.  He  had  a 
right  to  expect  the  light  was  on  the  front  car.     It  was  on  the 
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rear  car  eight  rods  off,  and  the  front  car  in  thick  darkness. 
This  car  struck  him.  He  was  then  in  the  attempt  to  perform 
a  duty  enjoined  upon  him.  He  proceeded  with  all  proper 
caution,  but,  for  want  of  proper  brakes  on  the  cars,  and  absence 
of  necessary  light,  which  appellants  were  bound  to  supply,  he 
came  to  an  untimely  and  violent  death.  The  death  was 
caused  by  the  negligence  of  the  company.  Appellants  im- 
pliedly contracted  with  deceased  that  they  would  use  due 
care  in  providing  such  machinery,  apparatus  and  appliances  and 
other  necessary  means  suitable  and  proper  to  the  prosecution 
of  the  business  in  which  their  servants  are  engaged,  so  as  to 
insure  a  reasonable  degree  of  safety  to  life  and  security  against 
injury.  We  do  not  find  that  appellants  have  fulfilled  this 
contract,  and  must  be  held  liable  for  the  consequences. 
When  dangers  are  created  by  railroad  corporations  it  is  their 
bounden  duty  to  provide  all  reasonable  protection  against 
them. 

We  have  examined  the  instructions  given  on  both  sides, 
and,  without  going  into  a  critical  consideration  of  all  of  them, 
are  of  opinion  they  are  substantially  correct,  and  placed  the 
law  of  the  case  fairly  before  the  jury.  The  third  count  of 
the  declaration  was  sustained  by  the  proof,  and  instruction 
four,  complained  of,  was  applicable  to  that  count. 

On  the  whole  record  we  think  justice  has  been  done,  and 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 

The  foregoing  opinion  was  filed  as  of  the  September  term, 
1872,  and  a  rehearing  having  been  granted,  the  following 
additional  opinion  was  filed  as  of  the  September  term,  1873: 

Per  Curiam:  A  rehearing  was  granted  on  the  petition 
of  appellants,  on  the  suggestion  the  court  had  overlooked  a 
point  made  on  the  hearing,  and  which  would  reverse  the 
judgment.  That  point  was  the  admission  of  hearsay  testi- 
mony. 
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We  have  examined  this  point,  and  find  no  such  testimony 
was  admitted.  The  testimony  admitted  related  to  something 
which  had  occurred  long  before  the  accident,  and  was  for  the 
purpose  of  showing  the  engine-driver  was  reckless. 

As  all  claim  on  this  ground  was  abandoned  by  the  plain- 
tiffs, they  resting  their  case  on  the  third  count  of  the  declara- 
tion, if  there  was  error  in  admitting  that  testimony,  it  did  no 
harm. 

The  opinion  heretofore  filed  must  stand  as  the  judgment 
of  the  court. 


Harvey  Oil 

v. 

Richard  Rowley. 

1.  Impounding  animals — construction  of  act  of  1869.  The  act  of  1869, 
making  it  unlawful  for  the  owners  of  domestic  animals  of  the  species  horse, 
bull,  etc.,  to  suffer  them  to  run  at  large  in  certain  counties,  and  authorizing0 
them  to  be  impounded  when  found  at  large,  etc.,  does  not  authorize  the 
taking  up  of  any  cow,  heifer,  or  steer.  The  term  "species  bull,"  in  the 
act,  embraces  bulls  of  all  kinds  and  descriptions,  without  reference  to  size, 
age  or  quality,  but  not  cows,  heifers  or  steers. 

2.  Same — township  ordinance.  A  township  ordinance  requiring  the 
owners  of  horses  and  cattle  to  confine  them  during  the  night-time,  and 
imposing  a  fine  of  twenty-five  cents  per  head  for  each  animal  suffered  to 
run  at  large  in  the  night-time,  can  not  be  construed  to  justify  the  im- 
pounding and  detention  of  such  animals  when  not  confined  as  required. 

3.  Same — distress  for  damages.  As  cattle  may  lawfully  run  at  large  in 
this  State,  and  the  owner  of  land  can  not  recover  for  trespass  committed 
by  them  upon  his  land  unless  the  same  is  inclosed  by  a  lawful  fence,  it 
follows  that  he  can  not  take  them  damage  feasant,  and  hold  them  until 
amends  are  made,  as  there  is  no  injury  requiring  amends  where  he  can 
not  maintain  trespass. 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago  county  ; 
the  Hon.  William  Brown,  Judge,  presiding. 
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Mr.  C.  A.  Dunwell,  for  the  plaintiff  in  error. 
Mr.  "William  Latheop,  for  the  defendant  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  brought  replevin  to  recover  three  cows,  two  heif- 
ers and  two  steers,  from  appellant,  and  the  latter  pleaded  non 
cepit,  non  detinet,  and  three  pleas  of  justification,  the  first,  that 
the  cattle  were  unlawfully  running  at  large,  contrary  to  the 
statute,  and  that  defendant,  a  householder,  did  then  and  there 
take  up  such  animals  and  safely  inclose  them  in  his  yard,  and 
provided  them  with  sufficient  food  and  water  until  they  were 
replevied;  that  within  two  days  after  thus  taking  such  cattle 
up,  he  notified  the  owner  thereof,  and  he  avers  that  plaintiff 
did  not  pay  or  tender  him  the  fees  and  charges  to  which  he 
was  entitled. 

The  second  special  plea,  in  substance,  avers  the  cattle  re- 
plevied were  of  and  included  in  the  species  of  domestic  ani- 
mals known  as  being  of  the  species  of  horse,  bull,  mule,  ass, 
sheep  and  hog,  were  running  at  large,  and  were  so  suffered 
by  plaintiff,  who  was  the  owner  of  the  same,  contrary  to 
the  statute,  and  that  defendant  took  them  up  and  impounded 
them,  as  averred  in  the  first  special  plea,  except  that  the 
animals  were  found  on  defendant's  close  when  taken  up,  and 
that  he  thus  acquired  a  lien  thereon  for  his  fees  and  charges, 
which  were  not  paid. 

The  third  special  plea  sets  up  an  ordinance  of  the  town- 
ship, which  prohibited  horses  and  cattle  from  running  at  large 
in  the  night-time,  and  imposing  a  penalty  of  twenty-five  cents 
a  head,  for  its  violation ;  and  that  plaintiff  did  permit  his 
cattle  to  run  at  large  in  the  night-time,  and  be  so  found  these 
cattle  on  his  farm,  and  took  them  up  and  impounded  them,  as 
he  lawfully  might,  and  furnished  them  with  food  and  water; 
that  he  had  frequently  notified  plaintiff  to  keep  up  his  cattle, 
and  that  he  had  not  paid  or  tendered  defendant  his  reasonable 
charges  which  he  was  entitled  to  under  the  law,  for  which  he 
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had  a  lien  and  for  which  he  lawfully  might  retain  the  posses- 
sion of  the  cattle. 

The  circuit  court  sustained  a  demurrer  to  each  of  these 
pleas,  and  defendant  abided  by  them.  The  case  was  sub- 
mitted to  the  court  without  a  jury,  and  it  was  agreed  the 
court  might,  under  the  pleas  of  non  cepit  and  non  detinet,  ren- 
der a  judgment  for  plaintiff  on  those  issues.  The  judgment 
was  rendered,  and  this  writ  of  error  is  prosecuted. 

Plaintiff  in  error  has  referred  us  to  the  act  of  1869,  (Sess. 
Laws,  p.  176.)  as  the  law  under  which  a  justification  was  sought 
by  the  first  and  second  special  pleas.  The  first  section  of  that 
act  provides,  that  it  shall  not  be  lawful  for  the  owners  of  any 
domestic  animals  of  the  species  horse,  bull,  mule,  ass,  sheep 
and  hog,  to  suffer  them  to  run  at  large  in  the  counties  named. 
And  all  such  animals  which  may  be  found  running  at  large 
in  those  counties  may  be  taken  up  by  any  householder  of  such 
counties,  who  shall  keep  them  safely  in  his  stable,  lot  or  in- 
closure,  and  shall  provide  them  with  a  sufficiency  of  suitable 
food  and  water  until  taken  away. 

The  second  section  provides  that  the  taker-np  shall  give 
notice  within  two  days  to  the  owner.  And  the  third  provides 
that  the  owner  may,  within  ten  days  after  notice,  pay  the 
charges,  which  are  fixed  by  the  statute,  and  thereupon  the 
taker-up  shall  deliver  them  up  to  the  owner. 

These  are  the  provisions  of  the  act  relied  upon  by  these 
pleas,  and  the  plaintiff  in  error  insists  that  the  pleas  are  good, 
and  that  the  court  erred  in  sustaining  the  demurrer.  On  the 
other  hand,  it  is  urged  that  cows,  heifers  and  steers  are  not 
embraced  in  the  provisions  of  this  law,  and  that  the  pleas,  for 
that  reason,  do  not  constitute  a  bar  to  his  action. 

Does,  then,  the  words  "species  bull"  embrace  cows,  heifers 
and  steers  ?  Linnseus,  the  great  naturalist,  divides  the  science 
of  zoology  into  classes,  classes  into  orders,  orders  into  genera, 
genera  into  species,  and  species  into  individuals.  These 
general  divisions  are  believed  to  still  obtain  among  natural- 
ists.    A  species,  then,  embraces  individuals  of  the  same  kind, 
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and  all  of  the  individuals  having  the  same  characteristics. 
It  embraces  all  individuals  that  are  precisely  alike  in  every 
character,  and  not  capable  of  change  by  any  accidental  cir- 
cumstances, and  capable  of  uniform,  invariable  and  perma- 
nent continuance  by  natural  propagation.  Or,  it  is  founded 
on  identity  of  form  and  structure,  both  external  and  internal — 
the  principal  characteristic  of  species  in  animals  being  the 
power  to  produce  beings  like  themselves,  and  who  are  them- 
selves also  naturally  productive.  These  seem  to  be  the  gen- 
erally accepted  definitions  of  the  word  "species,"  in  zoology. 
Then  these  bovine  animals  all  seem  to  belong  to  the  same 
species.  They  are  identical  in  form  and  structure  externally 
and  internally,  and  naturally  capable  of  producing  like  beings 
with  themselves.  The  mere  circumstance  which  changed  the 
bulls  to  steers  can  in  nowise  aifect  the  definition.  They  are 
nevertheless  members  of  the  same  species. 

But  when  we  turn  to  the  third  section  of  this  act,  we  see 
that  the  term  "bull"  is  referred  to  as  an  individual  of  the 
species.  It  provides  the  fees  that  shall  be  paid  for  taking  up 
and  feeding  the  animals  enumerated  in  the  first  section,  and  uses 
this  language:  "  For  taking  up  any  horse,  mule,  ass,  or  bull, 
fifty  cents."  This  would  seem  to  place  it  beyond  question, 
that  cows,  heifers  and  steers  were  intended  to  be  excluded. 
If  not,  surely  some  other  language  would  have  been  employed. 
We  can  only  conclude  that  the  term  "species  bull"  was  in- 
tended to  embrace  bulls  of  all  kinds  and  descriptions,  with- 
out reference  to  size,  age  or  quality.  But  it  is  said,  that  the 
other  description  of  cattle  came  as  fully  within  the  reason  of 
the  statute  as  bulls.  This  may  be  true,  and  we  should,  no 
doubt,  so  hold,  if  it  were  not  for  the  language  of  the  third 
section.  But  we  can  not  say  that,  when  a  cow,  heifer  or  steer 
is  taken  up,  the  fee  could  be  paid  for  taking  up  a  bull.  The 
legislature  had  the  power  to  make  this  distinction,  and  seem 
to  have  done  so  in  this  enactment.  Hence  the  pleas  are  bad, 
and  the  demurrer  was  properly  sustained. 
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When  we  remember  that  the  General  Assembly  use  such 
language  as  is  apt  and  proper  to  embrace  the  objects  intended 
to  be  embraced  in  a  law,  it  would  be  unreasonable  to  hold 
that  words  shall  be  construed  contrary  to  their  etymological 
and  grammatical  meaning.  The  word  "bull"  can,  by  no  rule 
of  construction,  be  held  to  mean  a  cow  or  a  steer.  Bulls  are, 
no  doubt,  individuals  of  the  bovine  genera,  and  also  of  the 
species  ox  or  cow,  but  individuals  are  never  taken  as  a  repre- 
sentative of  a  genus  or  a  species.  They  are,  no  doubt,  em- 
braced in  both.  We  can  not,  according  to  the  definition  of 
the  term  "species,"  say  that  mules  form  a  species,  because 
they  are  hybrids,  being  neither  of  the  species  horse  nor  ass, 
but  are  a  cross  between  the  two;  nor  can  they  reproduce 
beings  like  themselves. 

Again,  the  legislature,  by  former  enactments,  when  refer- 
ring to  kine,  have  almost  uniformly  designated  them  as  cattle 
or  neat  cattle,  thus  embracing  the  entire  species. 

The  third  special  plea  presented  no  defense.  It  attempted 
to  justify  under  a  township  ordinance,  but  the  ordinance  does 
not  authorize  the  taking  up  and  impounding  of  the  cattle  that 
are  not  confined  by  the  owner  in  the  night-time.  The  ordi- 
nance only  provides  that  the  owner  violating  the  by-law 
should  be  subject  to  a  fine,  to  be  collected  as  in  case  of  tres- 
pass. It  would  be  impossible  to  construe  this  by-law  as  giv- 
ing authority  to  impound  and  hold  cattle  that  were  not  con- 
fined by  the  owner  as  required.  The  court  decided  correctly 
in  sustaining  a  demurrer  to  this  plea. 

It  is  also  urged  that  appellant  had  the  right,  under  the 
common  law,  to  distrain  these  cattle  damage  feasant,  and  to 
impound  and  hold  them  until  amends  were  made  for  the  dam- 
ages sustained.  This  position  is  fully  met  by  the  cases  of 
Seeley  v.  Peters,  5  Gilm.  130,  Headen  v.  Bust,  39  111.  186, 
Stoner  v.  Shugart,  45  111.  76,  and  III.  Cent  E.  R.  v.  Arnold,  47 
111.  173.#  They  announce  the  rule  that,  in  this  State,  cattle 
may  run  at  large,  and  that  an  owner  of  land,  to  be  able  to 
recover  for  trespasses  committed  by  the  cattle  of  others,  must 
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inclose  his  land  with  a  lawful  fence.  If.  then,  a  person  can 
not  recover  damages  for  the  trespasses  of  his  neighbor's  cattle 
unless  they  break  through  a  lawful  fence,  he  can  not  take 
them  damage  feasant  and  hold  them  until  amends  shall  be 
made,  as  there  is  no  injury  requiring  amends  to  be  made. 
Were  it  not  for  these  decisions,  the  common  law  of  distraint 
would  probably  apply. 

We  are  also  referred  by  appellant  to  the  18th  section  of  the 
statute  of  1845,  entitled  "Fences,"  as  controlling  this  case. 
Neither  of  these  pleas  is  drawn  under  that  section.  It  pro- 
vides that  all  animals  trespassing,  the  owners  of  the  same, 
when  known,  shall  be  notified,  and  if  they  refuse  to  secure 
them,  the  person  on  whom  the  trespass  is  committed  is  author- 
ized to  secure  the  animals,  and  is  required  to  supply  them' 
with  provender  and  water,  for  which  he  shall  be  entitled  to 
compensation,  etc. 

It  will  be  observed  that  these  pleas  do  not  aver  that  the 
cattle  had  previously  committed  trespasses  on  appellant,  and 
that  notice  had  been  given. 

Again,  this  section  must  be  construed  in  connection  with 
the  other  sections  of  the  act,  and  in  the  light  of  the  decisions 
to  which  reference  has  just  been  made.  The  loth  section 
only  gives  an  action  when  animals  shall  break  through  a  law- 
ful fence,  and  thus  commit  the  trespass.  The  construction 
given  to  this  statute  is  repugnant  to  a  recovery,  unless  the 
fence  is  lawful. 

We  are  urged  to  overrule  the  cases  referred  to,  as  the  con- 
dition of  the  country  has  changed  so  that  the  common  law  of 
England  is  now  applicable  to  our  condition.  The  first  of 
these  decisions  was  announced  a  quarter  of  a  century  since, 
and  the  legislative  department  of  the  government  has  not  dis- 
turbed it,  except  in  particular  localities,  although  it  is  believed 
many  efforts  have  been  made,  and  failed.  Whilst  the  law,  as 
it  now  stands,  is  inconvenient  in  a  large  portion  of  tjie  State, 
it  is  adapted  to  the  convenience  and  interest  of  another  large 
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section.  This  being  so,  Ave  must  leave  all  changes  to  the  law- 
making power,  which  can  apply  the  corrective  when  they 
deem  it  for  the  public  good. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 

V. 

Mary  Kelly. 

1.  Damages — vindictive — as  against  municipal  corporation.  Municipal 
corporations  are  not  liable  to  vindictive  or  exemplary  damages  for  per- 
sonal injuries  growing  out  of  mere  neglect  to  keep  a  sidewalk  in  a  safe 
condition.  In  order  to  justify  such  damages,  the  negligence  of  the  author- 
ities must  be  so  gross  as  to  be  wilful. 

2.  Same — excessive — personal  injury.  Where  the  plaintiff  received  a 
fall  from  a  defect  in  the  sidewalk  of  a  city,  inflicting  an  injury  in  her 
foot,  but  not  so  serious  but  that  she  was  able  to  walk  the  next  day  but  one 
after,  and  a  miscarriage  also  resulted  shortly  afterwards  from  the  effect  of 
the  fall,  but  it  did  not  appear  that  she  received  any  permanent  injury  to 
her  person  or  health,  it  was  held,  that  a  verdict  giving  her  $4050  was  so 
excessive  that  a  new  trial  should  have  been  awarded. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Mary  Kelly,  a 
married  woman,  against  the  city  of  Chicago,  to  recover  dam- 
ages for  personal  injuries  received  by  a  fall  caused  by  a  defect 
in  the  sidewalk  of  the  city.  The  facts  of  the  case  are  stated 
in  the  opinion  of  the  court. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appellant. 

Mr.  John  Van  Arman,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  only  point  made  on  which  appellant  relies  for  a  rever- 
sal of  the  judgment  in  this  case,  is,  the  damages  found  by  the 
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jury  are  excessive.  Reluctant  as  we  always  are  to  disturb  the 
verdicts  of  juries,  we  do  not  see  how  this  judgment  can  be 
sustained. 

The  action  is  for  personal  injuries.  While  passing  along, 
in  company  writh  her  sister,  appellee  stepped  upon  a  loose  or 
defective  plank  in  the  sidewalk,  which  caused  her  to  fall,  and 
occasioned  the  injuries  complained  of.  With  some  assistance, 
she  was  able  to  walk  to  her  sister's  house,  not  far  off.  At  the 
time,  she  supposed  the  principal  injury  sustained  was  in  her 
foot.  The  next  day  but  one  she  walked  to  the  boat  and  departed 
for  her  home  in  Michigan.  On  her  arrival  she  detected  a  dull, 
heavy  feeling  in  her  side,  as  she  described  it,  which  continued 
through  a  period  of  about  three  weeks,  when  a  miscarriage 
occurred,  from  which  she  suffered  very  great  pain.  The  mis- 
carriage is  attributed  to  the  injuries  sustained  from  her  fall. 
She  was  then  the  mother  of  eight  children,  and  had  previously 
been  in  excellent  health.  Perhaps  no  other  cause  can  be 
assigned  for  the  sickness  that  ensued,  other  than  the  fall,  con- 
sistently with  the  evidence.  Since  her  injury,  and  before  the 
trial  in  the  court  below,  she  had  again  given  birth  to  a  living 
child,  which  she  bore  during  the  usual  period  of  gestation. 
It  is  hardly  probable  she  suffered  any  permanent  injury  from 
the  miscarriage,  unless  it  was  in  general  debility  and  loss  of 
constitutional  strength.  The  evidence  shows  her  health  is 
not  so  good  as  before  the  injury,  but  it  is  not  so  clear  from 
the  testimony  the  decline  is  to  be  attributed  wholly  to  the 
injury  occasioned  by  the  accident.  There  is  no  satisfactory 
evidence  of  permanent  injury.  Happily,  the  medical  testi- 
mony does  not  disclose  any  disease  or  injury,  the  result  of  the 
accident,  from  which  she  may  not  ultimately  recover  and  be 
as  well  as  before. 

The  jury  returned  a  verdict  for  $4050,  upon  which  the 
court  entered  a  judgment.  It  seems  to  us  the  damages  found 
are  out  of  all  proportion  to  the  injury  sustained.  It  is  diffi- 
cult to  understand  upon  what  principle  the  jury  made  the 
assessment    at  so   large   a   sum.     They  must  have  misappre- 
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h ended  the  true  rule  for  assessing  damages  against  municipal 
corporations.  The  doctrine  is  well  settled,  in  this  State  at 
least,  only  compensatory  damages  can  be  allowed.  Vindictive 
or  punitive  damages  are  not  to  be  given  unless  there  is  proof 
the  injury  is  wilful,  wrhich  is  scarcely  possible  in  the  case  of 
this  class  of  corporations. 

It  will  not  be  insisted  in  this  case  the  negligence  of  the 
city  authorities  was  so  gross  as  to  be  wilful.  All  the  witnesses 
conour  in  saying  it  was  difficult  to  discover  the  sidewalk  was 
in  a  dangerous  condition.  The  casualtv  mav  be  attributed  in 
a  large  measure  to  mere  accident.  The  parties  might  have 
passed  there  ever  so  frequently  and  with  entire  safety.  The 
authorities  whose  duty  it  is  to  prepare  walks,  ought,  perhaps, 
to  have  discovered  the  defect  and  repaired  it.  It  was  not  of 
such  a  character  from  which  wilful  negligence  could  be  in- 
ferred. The  facts  in  the  case  would  not  authorize  a  verdict 
for  other  than  compensatory  damages,  and  the  damages  actu- 
ally sustained  are  certainly  very  much  less  than  the  amount 
found. 

Fisher's  case,  53  111.  470,  is  sufficiently  analogous  to  the  case 
at  bar  to  be  an  authority  in  point.  The  action  was  against  a 
municipal  corporation,  for  personal  injuries.  There  was  evi- 
dence tending  to  show  some  permanent  injury,  but  to  no  very 
great  extent.  A  verdict  for  $3000  was  held  to  be  excessive, 
and  the  judgment,  for  that  reason,  was  reversed. 

The  City  of  Chicago  v.  Langlass  et  ux.  52  111.  256,  is  also  an 
analogous  case.  The  judgment  was  for  $4750,  and  it  was 
reversed,  on  the  ground  the  damages  found  were  excessive,  and 
that  the  jury  must  have  given  exemplary  damages. 

We  feel  satisfied  the  jury  in  this  case  could  not  find  the 
compensatory  damages  suffered  by  appellee,  from  the  evidence, 
to  be  so  great  as  stated  in  the  verdict,  and  we  must,  therefore, 
conclude  they  have  awarded,  in  some  manner,  exemplary 
damages.  If  so,  it  is  error,  for  which  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Laeissa  P.  Gkund  et  al. 

v. 

Elizabeth  Van  Vleck. 

1.  Trespass — liability  of  'principal  for  agent's  act.  In  trespass,  by  a 
tenant  against  the  landlord,  his  agents  and  an  officer,  to  recover  damages 
for  an  alleged  illegal  distraint  of  the  tenant's  goods  for  rent,  the  expul- 
sion of  the  tenant  and  the  removal  of  his  goods  from  the  demised  prem- 
ises, the  last  forming  the  principal  grievance/a  general  recovery  was  had 
against  all.  It  appeared  that  the  landlord  was  absent  at  the  East  at  the 
time  of  the  alleged  trespasses,  and  did  not  direct  the  acts  complained  of, 
and  did  not  know  of  their  commission:  Held,  that  the  landlord  could 
only  be  held  responsible  on  the  ground  of  a  subsequent  ratification,  and 
without  proof  of  his  sanctioning  the  expulsion  and  removal  of  the  goods, 
the  judgment  against  him  was  erroneous. 

2.  Same — liability  of  partner  of  trespasser.  One  partner  can  not  involve 
another  in  a  trespass,  unless  in  the  ordinary  course  of  their  business,  and 
in  a  case  where  the  trespass  is  in  the  nature  of  a  taking  which  is  availa- 
ble to  the  partnership;  and  in  such  case,  to  render  the  partner  liable  who 
did  not  join  in  the  commission  of  the  trespass,  he  must  afterwards  have 
concurred  in  and  received  the  benefit  of  it. 

3.  Partner — when  liable  for  Ms  co-partner's  trespass  by  subsequent 
approval.  Where  one  partner  of  a  firm  acting  as  agents  for  the  owner  of 
demised  property,  committed  a  trespass  in  expelling  the  tenant  and  remov- 
ing his  goods  from  the  premises,  it  was  held,  that  the  other  partner,  who 
took  no  part  in  the  act  and  knew  nothing  of  it  at  the  time,  and  neither 
advised  nor  directed  it,  could  not  be  rendered  liable  on  the  mere  ground 
of  his  subsequent  approval  and  sanctioning  of  the  act  after  its  commis- 
sion. 

4.  Trespass — when  liable  by  adopting  or  approving  act.  The  subsequent 
approval  of  a  trespass  by  a  third  person  will  not  render  him  liable  unless 
the  act  was  originally  done  in  his  name  or  for  his  use. 

5.  Same — vindictive  damages.  Where  a  person,  innocent  of  the  com- 
mission of  a  wrongful  act,  becomes  liable  only  in  consequence  of  his 
subsequent  approval  or  sanction  of  it,  he  will  be  liable  only  for  the  real 
injury  sustained,  and  will  not  be  subject  to  vindictive  damages. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 
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This  was  an  action  of  trespass,  brought  by  Elizabeth 
Van  Vleck  against  Larissa  P.  Grund,  R.  P.  Blanchard,  J.  J. 
Blanchard  and  Thomas  Leddy.  The  opinion  of  the  court 
states  the  facts  necessary  to  an  understanding  of  the  case. 

Messrs.  Johxstox  &  Rogers,  Mr.  H.  Barber,  Jr.,  and 
Mr.  Robert  T.  Lixcoex,  for  the  appellants. 

Messrs.  Ruxyax,  Avery,  Loomis  &  Comstock,  for  the 
appellee. 

Mr.  Justice  Sheldox  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  to  recover  damages  for  two 
several  alleged  trespasses,  one  consisting  in  the  service  of  an 
alleged  illegal  distress  warrant,  and  the  other  laid  as  com- 
mitted at  a  subsequent  time,  and  being  for  the  alleged  expul- 
sion of  the  plaintiff  from  her  dwelling,  and  the  removal  of 
her  goods  therefrom.  Larissa  P.  Grund,  who  resided  in  New 
York,  was  the  owner  of  the  dwelling  house,  and  had  rented 
it,  by  her  agents,  R.  P.  Blanchard  and  J.  J.  Blanchard,  to  the 
plaintiff  below,  Elizabeth  Van  Vleck.  The  latter,  as  claimed, 
made  default  in  payment  of  her  rent,  and  J.  J.  Blanchard,  in 
his  capacity  as  agent,  caused  Thomas  Leddy,  a  practicing 
attorney  in  Chicago,  to  take  the  distress  and  other  proceed- 
ings complained  of.  The  suit  was  brought  against  Mrs. 
Grund,  the  two  Blanchards  and  Leddy,  jointly. 

The  jury  found  a  verdict  for  the  plaintiff,  against  all  the 
defendants,  for  $5058.  The  plaintiff  remitted  of  this  $2058, 
and  the  court  entered  judgment  against  all  the  defendants 
for  $3000.     The  defendants  bring  the  case  here  by  appeal. 

We  shall  only  consider  the  correctness  of  the  judgment  as 
regards  Mrs.  Grund  and  R.  P.  Blanchard.  The  principal 
grievance  and  ground  for  damages  in  the  case,  evidently,  were, 
the  alleged  expulsion  of  the  plaintiff  and  removal  of  her 
goods  from  her  dwelling. 

We  find  no  evidence  in  the  record  to  connect  Mrs.  Grund 
or  R.  P.  Blanchard  with  these  acts,  so  as  to  justify  a  verdict 
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therefor  against  them.  They  were  both  absent  at  the  East, 
at  the  times  of  the  alleged  trespasses,  and  neither  of  them 
directed  the  acts  complained  of,  or  was  knowing  of  them 
when  committed.  They  could  only  be  held  responsible  on 
the  ground  of  subsequent  ratification. 

There  is  some  evidence  that  Mrs.  Grnnd  afterwards  sanc- 
tioned the  distress  warrant  proceeding,  but  we  find  no  such 
evidence  as  respects  the  alleged  eviction  and  removal  of  the 
goods  of  appellee. 

And  it  is  the  same  as  regards  R.  P.  Blanchard,  except  that 
he  does  not  appear  to  have  approved  the  proceeding  under 
the  distress  warrant.  It  is  true,  that  J.  J.  Blanchard,  in  one 
part  of  his  testimony,  in  reply  to  the  question  whether  R.  P. 
Blanchard,  after  his  return  from  the  East,  sanctioned  the 
proceeding,  answers  in  the  affirmative;  but  this  must  have 
been  under  some  misconception,  as  he  subsequently  states 
that  he  did  not  think  that  R.  P.  Blanchard  had  ever  had  any- 
thing to  say  about  it  any  more  than  that  he  knew  of  the 
matter.  R.  P.  Blanchard  himself  explicitly  denies  that  he 
sanctioned  the  proceeding.  On  the  mere  ground  of  being  a 
partner,  he  is  not  to  be  charged. 

One  partner  has  no  right  to  involve  another,  unless  in  the 
ordinary  course  of  their  business;  nor,  for  instance,  in  a  tres- 
pass, except  in  the  case  where  the  trespass  is  in  the  nature  of 
a  taking  which  is  available  to  the  partnership,  and  in  such 
case,  to  render  one  partner  liable,  who  did  not  join  in  the 
commission  of  the  trespass,  he  must  afterwards  have  con- 
curred in  and  received  the  benefit  of  it.  Petrie  v.  Lamont,  1 
Car.  and  Marsh,  57. 

The  vacation  of  the  house,  and  the  taking  and  carrying 
away  the  goods,  in  this  case,  were  not  for  the  use  and  benefit 
of  the  partnership  of  J.  J.  &  R.  P.  Blanchard,  but  were  for 
the  supposed  benefit  of  the  owner  of  the  house,  Mrs.  Grund ; 
and  we  do  not  consider  that  R.  P.  Blanchard  is  to  be  rendered 
liable  for  these  alleged  trespasses,  on  the  mere  ground  of  his 
subsequent  approval  and  sanctioning  of  them  after  they  had 
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been  committed,  and  we  see  no  other  ground  upon  which  he 
can  be  charged,  under  the  evidence. 

The  jury  were  instructed  that  they  might  give  exemplary 
damages.  This  we  regard  as  erroneous  as  respects  Mrs.  Grund 
and  R.  P.  Blanchard.  We  do  not  conceive  that,  in  any  event, 
they  should  be  visited  with  such  damages. 

There  is  no  pretense  that  they  were  concerned  in  the  com- 
mission of  the  alleged  wrongful  acts.  The  only  claim  for 
their  liability  is,  that  they  approved  and  sanctioned  the  acts 
after  they  had  been  done.  The  approval  of  a  wrongful  act 
already  committed  is  no  subject  of  punishment.  Subsequent 
approval  of  a  trespass  will  not  affect  a  third  person,  unless 
the  act  were  originally  done  in  his  name  or  for  his  use.  Wil- 
son et  al.  v.  Turnman,  6  Mann,  and  Grang.  236.  And  in  that 
case,  the  liability,  as  we  conceive,  is  only  for  the  real  injury 
sustained,  and  not  to  the  extent  of  vindictive  damages.  Where 
one  is  innocent  of  the  commission  of  a  wrongful  act,  and  is 
to  be  charged  only  for  his  subsequent  approval  or  sanction 
of  it,  we  know  of  no  rule  which  would  justify  the  infliction 
of  vindictive  damages  resting  in  mere  discretion  and  intended 
to  punish  offenders.     See  The  Amiable  Nancy,  3  Wheat.  546. 

Regarding  the  judgment  as  erroneous,  at  least  as  respects 
Mrs.  Grund  and  R.  P.  Blanchard,  and  without  considering  it 
in  relation  to  the  other  defendants,  it  will  be  reversed. 

Judgment  reversed. 


JOHJS"    E.    SUTHERLAND  et  0,1. 
V. 

Adeline  B.  Sutherland  et  ah 

1.  Marriage  settlement—; jointure  in  oar  of  wife's  dower  does  not  affect 
her  rights  as  heir  of  her  husband.  Where  a  party,  in  anticipation  of  mar- 
riage, conveyed  to  his  intended  wife  certain  real  estate,  which  was  declared 
to  be  a  jointure   in   full    recompense   and   satisfaction  for  dower,  or  any 

31— 69th  III. 
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claim  of  dower  on  her  part,  the  latter  joining  in  the  execution  of  the  same 
to  evince  her  assent  to  the  provisions  thereof,  and  after  the  marriage  the 
husband  died  intestate,  leaving  no  child  or  children,  or  descendants  of 
any  child :  Held,  that  this  ante-nuptial  contract  did  not  bar  the  widow  from 
claiming  as  heir  of  her  husband,  and  that,  under  the  statute,  she  took  as 
such  heir  one-half  of  the  real  and  all  the  personal  estate  of  her  deceased 
husband,  left  after  the  pay ment  of  his  debts. 

2.  Dower — estate  of  differs  from  that  by  inheritance.  The  right  to 
dower  is  perfect  when  there  has  been  an  ownership  in  real  estate  by  the 
husband,  during  coverture,  and  the  wife  survives  the  husband,  although 
the  ownership  may  have  been  but  momentary,  and  the  husband  can  not 
defeat  the  same  by  any  act  of  his,  nor  can  the  widow  be  deprived  of  it  by 
creditors  of  her  husband.  The  heir,  on  the  other  hand,  has  no  interest  in 
the  property  until  the  intestate's  death,  and  the  inheritance  may  be  con- 
veyed away  by  the  intestate  in  his  lifetime,  or  it  may  be  exhausted  by 
creditors  after  his  death,  so  as  to  deprive  the  heir  of  everything  to  which 
he  might  otherwise  be  entitled. 

3.  Mistake — proof  required  to  justify  a  correction  of  a  written  contract. 
As  the  parties  are  presumed  to  have  understood  the  legal  effect  of  their 
written  contract,  in  order  to  justify  a  reformation  on  the  ground  of  mis- 
take, the  proof  must  be  such  as  to  leave  no  fair  and  reasonable  doubt  upon 
the  mind  that  the  instrument  does  not  embody  the  final  intention  of  the 
parties. 

4.  Same — the  mistake  must  be  mutual.  A  rectification  can  only  be  had 
when  both  parties  have  executed  an  instrument  under  a  common  mistake, 
and  have  done  what  neither  of  them  intended.  A  mistake  on  one  side 
only  may  be  ground  for  rescinding,  but  not  for  correcting,  an  agreement. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  John  E.  Sutherland  and 
others,  as  the  heirs  at  law  of  John  E.  Sutherland,  deceased, 
against  Adeline  B.  Sutherland  and  others,  for  the  partition 
and  settlement  of  the  estate  of  the  deceased.  The  opinion  of 
the  court  presents  the  points  in  controversy,  and  the  leading 
facts  relating  thereto. 

Messrs.  Forrester  &  Beem,  for  the  appellants. 
Mr.  J.  Y.  LeMoyne,  for  the  appellees. 


1873.]         Sutherland  et  al.  v. -Sutherland  et  al.  483 

Opinion  of  the  Court. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  is  a  contest  between  the  brother  and  certain  nephews 
and  nieces  of  the  intestate,  on  the  one  side,  and  his  widow  on 
the  other,  in  regard  to  the  interest  claimed  by  the  latter  in 
the  intestate's  estate. 

There  is  no  dispute  upon  the  facts,  and  they  are  briefly 
these:  John  E.  Sutherland  died  intestate,  seized  and  pos- 
sessed of  a  considerable  amount  of  real  and  personal  property, 
leaving,  surviving  him,  Adeline  B.  Sutherland,  his  widow, 
but  no  child  or  children,  or  descendant  of  child  or  children. 
Some  years  before  his  death,  and  immediately  prior  to  and  in 
view  of  his  anticipated  marriage  with  the  said  Adeline,  they 
entered  into  the  following  written  contract : 

"This  indenture,  made  and  entered  into  this  fourth  day  of 
April,  A.  D.  1862,  between  John  E.  Sutherland,  bachelor,  of 
the  city  of  Chicago,  in  the  county  of  Cook  and  State  of  Illi- 
nois, party  of  the  first  part,  and  Adeline  B.  Loomis,  spinster, 
of  the  same  place,  party  of  the  second, 

"Witnesseth  :  That  in  contemplation  of  marriage  between 
the  parties  to  this  instrument,  and  for  the  purpose  of  barring 
any  dower  or  claim,  or  right  of  dower  which  might  accrue  by 
such  intended  coverture  to  the  said  party  of  the  second  part, 
of,  in  and  to,  or  out  of  all  and  every,  or  any,  the  lands  and 
estates,  in  law  or  equity,  whereof  the  said  party  of  the  first 
part  now  is  or  shall  be  seized  at  anytime  during  the  coverture 
between  them,  the  said  party  of  the  first  part,  for  and  in  con- 
sideration of  the  premises  and  of  one  dollar  to  him  in  hand 
paid  by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  has  granted,  bargained,  sold,  aliened, 
released  and  confirmed,  and  by  these  presents  does  hereby 
grant,  bargain,  sell,  alien,  release  and  confirm  unto  the  said 
party  of  the  second  part,  and  to  her  assigns,  all  that  certain 
tract  or  parcel  of  land  lying  and  being  in  said  city  of  Chicago, 
and  known  and  described  as — 
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"The  east  twenty-five  (25)  feet  fronting  on  Monroe  street, 
running  through  to  Smith  street,  off  the  south-east  corner  of 
the  acre  purchased  by  the  said  party  of  the  first  part  of  Sam- 
uel T.  Smith,  together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  whatsoever  thereunto  be- 
longing or  in  anywise  appertaining. 

"To  have  and  to  hold  the  aforesaid  premises,  with  the 
appurtenances,  unto  the  said  party  of  the  second  part  and  her 
assigns,  for  and  during  the  term  of  her  natural  life. 

"And  the  said  party  of  the  second  part  hereby  joins  in  this 
deed  for  the  purpose  of  evincing  her  assent  to  the  purposes 
and  objects  aforesaid,  and  hereby  assents  to  take  the  estate  in 
land  so  as  aforesaid  granted  to  her,  as  and  for  and  in  the 
nature  of  a  jointure,  and  in  full  for  recompense  and  satisfac- 
tion of  and  for  all  dower  or  claim,  or  right  of  dower  which 
might  accrue  to  her,  or  to  which  she  might  become  entitled, 
or  which  she  can  or  may  have  or  claim  of,  in,  to  or  out  of  all 
and  every  or  any  the  lands  or  estates,  both  in  law  and  equity, 
whereof  the  said  party  of  the  first  part  now  is  or  shall  be 
seized  or  possessed  at  any  time  hereafter  during  the  coverture 
or  marriage  between  the  said  parties  to  this  instrument." 

The  contract  was  signed  and  sealed  by  the  parties,  and 
acknowledged  before  a  notary  public. 

The  court  below  decreed  that  this  contract  did  not  bar  the 
widow  from  recovering,  as  heir,  one-half  of  the  real  and  all 
of  the  personal  estate,  and  refused  to  so  reform  it,  under  the 
evidence  introduced,  as  to  make  it  accomplish  that  end.  To 
reverse  this  decree  this  appeal  is  brought,  and  various  errors 
are  assigned  upon  the  record,  which  we  will  notice  in  the 
order  of  the  objections  urged  by  the  counsel  in  their  printed 
argument. 

It  is  contended  that,  by  the  terms  of  this  contract,  the 
widow  is  barred  not  only  of  her  dower,  but  also  of  her  inheri- 
tance as  an  heir  at  law  of  the  intestate. 

We  are  unable  to  perceive  any  ambiguity  in  the  terms  used. 
The  phraseology,  "in  full  for  recompense  and  satisfaction  of 
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and  for  all  dower  or  claim,  or  right  of  dower,"  does  not  differ 
in  meaning  from  the  last  clause  of  section  7,  of  the  chapter 
relating  to  Dower,  (1  Gross,  216,)  which  is  in  these  words: 
"When  an  estate  in  land  shall  be  conveyed  to  a  person  and 
his  intended  wife,  or  to  such  intended  wife  alone,  or  to  any 
person  in  trust  for  such  person  and  his  intended  wife,  or  in 
trust  for  such  intended  wife  alone,  for  the  purpose  of  creating 
a  jointure  for  such  intended  wife,  and  with  her  assent  to  be 
taken  in  lieu  of  dower,  such  jointure  shall  be  a  bar  to  any 
right  or  claim  for  dower  of  such  wife  in  any  land  of  her  hus- 
band." The  transposition  of  the  words  "claim"  and  "right" 
in  the  contract,  does  not  change  their  signification.  They 
both  clearly  relate  to  and  are  restricted  by  the  word  "dower." 

We  are  not  aware  that  there  has  been,  for  many  years,  any 
doubt  as  to  the  legal  meaning  of  the  word  "dower,"  when 
applied  to  a  widow's  interest  in  her  husband's  estate,  although 
its  application  to  particular  cases  has  involved  much  and  seri- 
ous controversy.  Lord  Coke  says  :  "Dos,  dower,  in  the  com- 
mon law  is  taken  for  that  portion  of  lands  or  tenements  which 
the  wife  hath  for  terme  of  her  life  of  the  lands  or  tenements 
of  her  husband  after  his  decease,  for  the  sustenance  of  herself 
and  the  nurture  and  education  of  her  children."  1  Coke  upon 
Littleton,  30  b,  31  a.  This  is  substantially  followed  by 
Blackstone  and  Kent:  2  Blackstone,  (Sharswood's  ed.)  129; 
4  Kent,  (8  ed.)  33. 

By  our  statute  it  is  declared  :  "A  widow  shall  be  endowed 
of  the  third  part  of  the  lands  whereof  her  husband  was  seized 
of  an  estate  of  inheritance  at  any  time  during  the  marriage, 
unless  the  same  shall  have  been  relinquished  in  legal  form. 
Equitable  estates  shall  be  subject  to  the  widow's  dower,  and 
all  real  estate,  of  every  description,  contracted  for  by  the  hus- 
band in  his  lifetime,  the  title  to  which  may  be  completed 
after  his  decease."  1  Gross,  216,  sec.  1.  The  various  sections 
relating  to  jointure,  election,  renunciation,  barring  dower, 
mode  of  assignment,  etc.,  all  plainly  and  unmistakably  allude 
to  the  interest  of  the  widow,  as  defined  by  this  section.     We 
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have,  after  diligent  examination,  been  unable  to  find  any  sec- 
tion of  our  statute,  or  any  common  law  decision,  or  statement 
in  a  text  book,  wherein  the  word  "dower"  is  declared  or  con- 
strued to  include  an  estate  in  fee  simple,  or  one  derived  by 
inheritance  ;  and  we  venture  that  no  such  statute,  decision  or 
statement  can  be  found. 

The  widow  claims,  here,  one-half  of  the  real  and  all  of  the 
personal  estate,  not  in  her  right  as  dowress,  but  as  heir  at  law. 
The  right  of  dower  exists  independently  of  the  rights  of  the 
heir,  and  it  is  in  no  way  affected  by  them.  The  right  to 
dower  is  perfect  where  there  has  been  an  ownership  in  real 
estate  by  the  husband  during  coverture,  and  the  wife  survives 
the  husband,  although  the  ownership  by  the  husband  may 
have  been  but  momentary.  The  inchoate  right  to  dower  at- 
taches fiie  moment  the  husband's  right  to  the  realty  attaches, 
during  coverture,  and  he  can  not  convey  or  incumber  the 
property  so  as  to  divest  or  prejudice  that  right,  without  the 
wife's  consent,  given  in  the  manner  provided  by  statute  ;  nor 
can  his  creditors,  by  any  proceeding  to  be  instituted  by  them, 
destroy  or  impair  the  right.  The  heir,  on  the  other  hand, 
has  no  interest  whatever  in  the  property  until  the  intestate's 
death,  nor  can  it  even  be  known,  certainly,  until  that  event 
shall  have  happened,  who  will  be  the  heir.  The  inheritance 
may  be  conveyed  away  by  the  intestate  in  his  lifetime,  or  it  may 
be  exhausted  by  creditors  after  his  death,  so  as  to  deprive  the 
heir  of  everything  to  which  he  might  otherwise  be  entitled. 
The  dissimilarity  in  the  origin,  character  and  duration  of  the 
two  estates  must  be  plain  to  every  apprehension  ;  and  we  can 
not  presume  that  words  strictly  descriptive  of  the  one  would 
be  used  to  describe  the  other. 

It  is  provided  by  the  49th  section  of  the  chapter  entitled 
'•'Wills,"  (1  Gross,  805)  :  "When  there  shall  be  a  widow,  and 
no  child  or  children,  or  descendants  of  a  child  or  children  of 
the  intestate,  then  the  one-half  of  the  real  estate  and  the 
whole  of  the  personal  estate  shall  go  to  such  widow,  as  her 
exclusive  estate  forever,  subject  to  her  absolute  disposition 
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and  control,  to  be  governed  in  all  respects  by  the  same  rules 
and  regulations  as  are  or  may  be  provided  in  cases  of  femes 
sole."  And  to  remove  any  doubts  that  might  arise  from  this 
language  alone,  whether  the  estate  thus  cast  upon  the  wife 
was  not  merely  in  lieu  of  or  in  the  nature  of  dower,  the  sec- 
tion concludes  :  "saving  to  the  widow,  in  all  cases,  her  dower, 
as  provided  by  law/?  It  has  been  uniformly  held  by  this 
court,  under  this  section,  that  the  widow  takes  one-half  of 
the  real  and  the  whole  of  the  personal  estate  as  heir,  and  that 
she  is  entitled  to  dower  in  the  other  half  of  the  real  estate. 
Tyson  et  ux.  v.  Postleihwaite  et  al.  13  111.  727;  Tyler  v.  Tyler, 
19  id.  151  ;  Cross  v.  Carey  et  ux.  25  id.  564;  York  v.  York, 
38  id.  522;  Brown  et  al  v.  Pitney,  39  id.  468. 

The  case  of  Walker  v.  Walker,  1  Vesey,  Sr.  54,  referred  to 
by  the  counsel  for  the  appellants,  we  do  not  consider  in  point. 
There,  the  intestate  had  purchased  certain  copyhold  estates, 
of  which  the  widow  took  possession  as  her  free  bench,  and  the 
question  was,  whether  she  was  barred  of  her  free  benchhy  the 
terms  of  her  ante-nuptial  contract,  which  provided  that  the 
estate  thereby  settled  upon  her  should  be  "in  bar  and  recom- 
pense of  all  dower  or  thirds  which  she  may  be  entitled  to  or 
any  way  claim,  out  of  any  lands,  tenements,  messuages  or 
hereditaments,  etc." 

It  is  said  in  Coke  upon  Littleton,  110  b,  sec.  166  :  "Also, 
in  some  boroughes,  by  custome,  the  wife  shall  have  for  her 
dower  all  the  tenements  which  were  her  husband's.  And 
this  is  called  frank  banke — francus  bancus,"  etc.  Blackstone 
says,  vol.  2,  p.  132:  "Copyhold  estates  are  also  not  liable  to 
dower,  being  only  estates  at  the  lord's  will,  unless  by  the 
special  custom  of  the  manor,  in  which  case  it  is  usually  called 
the  widow's  free  bench."  It  thus  appears  that  free  bench  was, 
in  fact,  in  the  nature  of  dower.  And  the  Lord  Chancellor, 
in  the  case  referred  to,  said  :  "This  is  said  not  to  be  dower, 
and  it  certainly  is  not  thirds,  being  a  claim  of  the  whole,  but 
it  is  sometimes  analogous  to  dower;  therefore,  though  not 
strictly  within  the  words,  it  will  be  proper  to   give  a  liberal 
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construction."  In  the  present  case,  however,  as  we  have  at- 
tempted to  show,  the  widow's  dower  is  saved  to  her  by  express 
exception  in  the  statute,  and,  in  addition  thereto,  the  property 
in  dispute  is  cast  upon  her  as  heir.  The  inheritance  is  not 
given  to  her  instead  of  dower,  nor  is  it  analogous  to  dower. 

We  perceive  no  error  in  the  construction  given  to  the  con- 
tract by  the  court  below. 

It  is  also  contended  that  the  court  below  erred  in  not  re- 
forming the  contract,  because  the  evidence  shows  that  the 
intention  of  the  parties  in  executing  the  contract  was  to  bar 
the  wife  of  any  other  share,  at  least  in  the  real  estate  of  her 
husband,  than  that  secured  to  her  by  the  contract.  The 
parties  are  presumed  to  have  understood  the  legal  effect  of 
their  contract.  Meat's  et  al.  v.  Graham,  8  Blackford,  144  ; 
Mussell  et  al.  v.  Brqnham,  id.  277;  Piatt  v.  Seott,  6  id.  389. 
And  where  a  party  seeks  to  rectify  a  written  instrument  on 
the  ground  of  mistake,  the  rule  is,  the  evidence  must  be  such 
as  to  leave  no  fair  and  reasonable  doubt  upon  the  mind  that 
the  instrument  does  not  embody  the  final  intention  of  the  par- 
ties. Kerr  on  Fraud  and  Mistake,  421.  "Rectification  can 
only  be  had  where  both  parties  have  executed  an  instrument 
under  a  common  mistake,  and  have  done  what  neither  of  them 
intended.  A  mistake  on  one  side  may  be  ground  for  rescind- 
ing, but  not  for  correcting  or  rectifying,  an  agreement."  Id. 
422  ;  1  Story's  Equity  Jurisprudence,  sec.  152,  et  seq. ;  Fry  on 
Specific  Performance  of  Contracts,  sec.  505. 

In  our  opinion,  the  evidence  wholly  fails  to  bring  the  case 
within  the  rule.  The  only  witness  whose  evidence  goes  to 
this  point  is  James  T.  Ely.  His  recollection  is  by  no  means 
positive  and  distinct  as  to  his  instructions  from  the  intestate. 
He  is  unable  to  give  the  language  used,  and  speaks  only  of 
impressions  on  his  mind.  There  is  not  a  particle  of  evidence 
showing  that  the  contract  is  different  from  what  it  was  desired 
and  intended  by  the  widow. 

There  is  nothing  in  the  circumstances  proved  which  satis- 
fies us  that  the  contract,  as  made,  was  unreasonable.     It  was, 


1873.]  Morgan  et  al.  v.  Hoyt.  489 

Syllabus. 

-no  doubt,  a  very  great  present  convenience  to  the  intestate, 
who  was  engaged  in  trade,  to  have  his  real  estate  disencum- 
bered of  the  inchoate  claim  of  dower,  so  that  he  might  convey 
or  mortgage  it  at  his  pleasure,  without  consulting  any  other 
will  than  his  own;  and  it  was  a  highly  prudential  act  to  pro- 
vide a  home  for  his  wife,  which  could  not  be  affected  by  mis- 
fortunes which  might  befall  his  own  financial  affairs.  At  all 
events,  it  was  competent  to  make  the  contract  as  it  was  made, 
whatever  may  have  been  the  inducing  motives  ;  and  we  do 
not  feel  called  upon,  under  the  evidence,  to  say  that  it  does 
not  truly  express  the  intention  of  the  parties. 

Believing  that  there  is  no  error  in  the  record,  the  decree 

will  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  McAllister  took  no  part  in  the  decision  of 
this  case. 


James  Morgan  et  al 

v. 

Riley  W.  Hoyt. 

1.  Insane  persons — allowance  of  claims  against  estate.  There  is  no 
statute  authorizing  the  allowance  of  claims  against  the  estate  of  an  insane 
person  in  the  hands  of  his  conservator,  and  the  allowance  of  the  same  in 
the  county  court  will  be  a  nullity. 

2.  Same — remedy  of  creditor.  The  proper  remedy  of  a  creditor  of  one 
who  is  adjudged  to  be  insane,  is  by  suit  against  the  conservator  as  his  rep- 
resentative, under  which  the  creditor  may  have  any  property  of  the  insane 
person  sold  under  execution. 

3.  Same — liability  of  conservator  on  Ids  bond.  Where  a  conservator  of 
an  insane  person  has  presented  his  final  report  to  the  county  court,  which 
is  approved,  and  turns  over  all  the  property  in  his  hands  to  such  person 
after  his  recovery,  and  is  discharged,  he  will  not  be  liable  to  an  action  on 
his  bond  by  a  creditor  of  such  person  for  not  paying  the  debt  owing  to 
such  creditor. 
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Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  in  the  name  of  Riley 
W.  Hoyt,  for  the  use  of  Edward  S.  Joslyn,  against  James 
Morgan,  Albert  Lay  and  Perry  Hannah,  upon  the  bond  of 
Perry  Hannah  as  conservator  of  William  W.  Merrill,  an  in- 
sane person.     The  opinion  of  the  court  states  the  facts. 

Messrs.  Botsford,  Barry  &  Lovell,  for  the  appellants. 

Mr.  E.  W.  Viking,  and  Mr.  J.  W.  Ranstead,  for  the 
appellee. 

Mr.  Justice  CraIg  delivered  the  opinion  of  the  Court : 

This  was  a  suit  commenced  in  the  circuit  court  of  Kane 
county,  by  appellee  against  appellants,  on  a  conservator's 
bond. 

The  cause  was  heard  before  the  court,  a  jury,  by  agreement, 
having  been  waived.  On  hearing  the  evidence,  the  court 
rendered  judgment  against  appellants  for  $35.50,  the  full 
amount  claimed. 

The  record  discloses  these  facts  :  Perry  Hannah  was,  on 
the  22d  day  of  August,  1865,  appointed,  by  the  county  court 
of  Kane  county,  conservator  of  William  W.  Merrill,  an  insane 
person.  On  the  22d  day  of  December  following,  appellee 
presented  to  the  county  court  an  account  against  Merrill,  of 
$25.  The  conservator  appeared,  waived  summons,  and  the 
court  allowed  the  claim  in  the  same  manner  that  claims  are 
allowed  against  the  estates  of  deceased  persons,  and  made  an 
order  that  it  should   be  paid  in  due  course  of  administration. 

The  conservator  filed  an  inventory  of  the  property  of  the 
insane  person,  in  the  county  court,  which  was  approved.  He 
rendered  two  accounts  of  his  doings  as  conservator,  which 
were  approved.  His  final  report  showed  that  he  had  received 
$824.51,  and  had  paid  out  $926.09,  and  charged  nothing  for 
his  services. 
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The  record  further  shows  that  Merrill  became  sane,  and  the 
-conservator  turned  over  to  him  all  his  property  and  effects, 
and  was,  by  the  county  court,  discharged  as  conservator. 

There  is  no  pretense  that  the  conservator  in  any  manner 
wasted  or  mismanaged  the  property  of  Merrill. 

Appellee  insists  that  it  was  the  duty  of  the  conservator  to 
pay  his  debt,  and  as  he  failed,  an  action  has  accrued  on  his 
official  bond. 

The  law  required  the  conservator  to  make  a  true  and  per- 
fect inventory  of  the  estate  of  Merrill;  to  render  an  account 
to  the  judge,  when  required  ;  to  apply  the  income  of  the 
property  to  the  support  of  Merrill  and  his  family,  and  to 
return  the  property  to  him  when  he  became  sane. 

All  of  these  things  the  conservator  did.  The  statute  gives 
the  conservator  the  power  to  collect  all  debts  due,  to  institute 
suits  for  that  purpose,  and  to  adjust  and  settle  all  debts 
against  the  insane  person.  The  statute  nowhere,  in  terms, 
makes  it  a  duty  of  the  conservator  to  pay  debts,  but  if  it  was 
conceded  to  be  the  duty  of  the  conservator  to  pay  debts,  he 
and  his  sureties  could  not  be  held  liable  on  their  bond,  unless 
he  had  money  in  his  hands  for  that  purpose. 

The  report  of  the  conservator,  which  was  approved  by  the 
court,  shows  that  he  paid  out  all  the  money  he  received  in 
supporting  Merrill's  family,  and  for  medical  aid  for  Merrill, 
and  court  expenses.  But  appellee  insists  he  has  an  action  on 
the  bond,  because  one  condition  of  the  bond  requires  the  con- 
servator to  perform  the  duties  required  by  law,  and  the  stat- 
ute authorized  him  to  sell  property  to  pay  debts. 

The  conservator  has  power  to  sell  property  to  pay  debts,  it 
is  true,  but  a  failure  on  his  part  to  do  so  does  not  make  him 
and  his  sureties  liable  on  the  official  bond.  The  appellee  was 
in  nowise  injured  or  delayed  in  the  collection  of  his  debt 
because  the  conservator  failed  to  sell  property. 

Section  6,  Gross,  page  332,  provides  :  The  said  conservator 
may  sue  and  be  sued  as  the  representative  of  the  person  for 
whom  he  is  appointed  conservator  as  aforesaid;  and  execution 
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may  issue  in  the  name  of  and  against  the  said  conservator  as 
representative  as  aforesaid,  and  all  the  property  of  such  per- 
son may  be  sold  to  pay  his  or  her  just  debts,  that  might  or 
could  be  sold  in  other  cases. 

Under  this  statute,  which  is  section  5  of  chapter  50  of  Re- 
vised Laws  of  1845,  appellee  had  a  full  and  complete  remedy 
to  collect  his  debt  by  suit  at  any  time  he  saw  proper. 

Appellee,  however,  instead  of  pursuing  the  course  provided 
for  his  benefit  by  the  statute,  presented  his  claim  to  the  county 
court,  and  had  it  allowed  in  the  same  manner  that  claims  are 
probated  against  the  estate  of  a  deceased  person. 

We  are  not  aware  of  any  statute  that  authorized  this  pro- 
ceeding. 

The  allowance  in  the  county  court  was  a  nullity,  and  gave 
the  debt  no  more  force  or  effect  than  it  had  before. 

When  the  conservator  presented  his  final  report  to  the 
county  court,  and  it  Avas  approved,  and  he  turned  over  the 
property  he  held  as  conservator  to  Merrill,  and  was  dis- 
charged, his  liability  ceased. 

For  these  reasons,  we  are  of  opinion  that  the  court  erred 
in  rendering  judgment  on  the  bond. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Chicago  and  Alton  Railroad  Company 


Richard  P.  Morgan. 

1.  Evidence — when  objection  should  be  specific.  Where  an  objection 
to  evidence  is  made  generally,  a  particular  objection  to  its  admission, 
which  might  have  been  obviated  by  other  proof,  will  not  avail  on  appeal 
or  error. 

2.  Variance — as  to  proof  of  description  of  land.  On  the  trial  of  an 
action  of  ejectment  for  premises  described  as  a  strip  of  land  50  feet  wide 
and   1000  feet  long,  bounded  by  four  named   streets,  the  plaintiff,  after 
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proving  title  to  a  certain  quarter  section  of  land,  was  asked  in  what  gov- 
ernment subdivision  a  strip  of  land  50  feet  wide  and  1000  feet  long  was 
situated,  giving  its  boundaries  precisely  as  in  the  declaration,  except  that 
in  the  question  it  was  referred  to  as  bounded  on  the  west  by  Front  street, 
while  in  the  declaration  it  was  described  as  bounded  on  the  west  by  West 
street;  and  he  answered,  it  was  in  the  quarter  section  to  which  he  had 
proved  title.  The  proof  was  objected  to  generally:  Held,  that  the  vari- 
ance was  immaterial,  as,  rejecting  the  boundary  on  the  west,  the  land  was 
sufficiently  identified  by  the  other  boundaries  with  the  calls  and  length 
given. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  L.  E.  Payson,  for  the  appellant. 

Mr.  H.  A.  Gardner,  and  Messrs.  H.  &  J.  D.  Spencer, 
for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 

Court: 

This  was  an  action  of  ejectment,  in  the  Livingston  circuit 
court,  by  Richard  P.  Morgan  against  the  Chicago  and  Alton 
Railroad  Company,  resulting  in  a  judgment  for  the  plaintiff, 
the  cause  being  tried  by  the  court  without  a  jury.  To  reverse 
this  judgment  defendant  appeals,  complaining  that  the  judg- 
ment is  against  the  law  and  the  evidence. 

The  case  is  this:  The  premises  for  which  suit  was  brought 
are  described  as  a  certain  piece  of  land  in  the  village  of 
D wight,  Livingston  county,  bounded  on  the  Avest  by  West 
street,  on  the  north  by  Mazon  avenue,  on  the  east  by  the 
right  of  way  of  the  Chicago  and  Alton  Railroad  Company, 
and  on  the  south  by  Prairie  avenue.  The  plaintiff  claimed 
title  in  fee  simple. 

To  maintain  the  issue  on  his  part,  plaintiff  introduced  a 
patent  from  the  United  States  to  himself  for  the  north-east 
quarter  of  section  nine  (9),  township  thirty  (30)  north,  range 
seven  (7)  east,  in  the  Danville  District,  and  in  answer  to  the 
question    in    what    government    subdivision     the     following 
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described  land  is  situated:  A  strip  of  land  fifty  feet  wide, 
one  thousand  feet  long,  bounded  on  the  west  by  Front  street, 
on  the  north  bv  Mazon  avenue,  on  the  east  bv  the  right  of 
way  of  the  Chicago  and  Alton  Railroad  Company,  on  the 
south  by  Prairie  avenue,  in  the  town  of  Dwight,  county  of 
Livingston,  and  State  of  Illinois,  he  answered,  it  is  in  the 
north-east  quarter  of  section  nine,  town  thirty  north,  range 
seven  east  of  the  third  principal  meridian. 

This  was  all  the  evidence.  Appellant  makes  but  one  point, 
and  that  is,  an  alleged  variance  between  the  description  of 
the  premises  as  found  in  the  declaration  and  that  found  by 
the  proof,  in  the  declaration  it  being  described  as  bounded 
on  the  west  by  West  street,  whereas  by  the  proof  it  is  bounded 
on  the  west  by  Front  street,  which  appellant  insists  must  be 
another  and  different  piece  of  land. 

The  defendant  on  the  trial  objected  generally  to  the  evi- 
dence, without  pointing  out  any  particular  objection.  Had 
the  particular  objection  now  made  been  then  made,  plaintiff 
might  have  shown  that  Front  street  and  West  street  were  one 
and  the  same.  But  we  think  this  not  material.  The  premises 
are  described  in  the  declaration  as  a  strip  of  land  fifty  feet 
wide  and  one  thousand  feet  long,  lying  and  being  between 
certain  streets,  three  of  which  are  identified.  These  calls,  and 
the  length  of  the  line  given,  fully  determine  the  precise 
locality.  The  word  "Front"  may  be  disregarded.  It  does 
not  add  to  the  certainty  of  the  description  or  obscure  it. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Samuel  Reynolds 

v. 

Charles  Lambert  et  al. 

New  trial— on  finding  as  to  the  facts.  Although  this  court  is  reluctant 
to  reverse  a  judgment,  unless  there  is  error  upon  a  question  of  law,  yet  it 
is  the  settled  rule  to  reverse  where  there  is  no  evidence  to  sustain  the 
verdict,  or  where  the  verdict  is  manifestly  against  the  weight  of  evidence. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Samuel  Reynolds, 
against  Charles  Lambert,  Thomas  Ferree  and  Joseph  H. 
Kirby.     The  facts  of  the  case  appear  in  the  opinion. 

Mr.  John  J.  Glenn,  for  the  appellant. 

Mr.  James  W.  Davidson,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellant, 
against  appellees,  in  the  circuit  court  of  Warren  county. 

The  defendants  pleaded  the  general  issue,  payment  and  set- 
off. The  cause  was  tried  at  the  September  term,  1872,  before 
a  jury,  and  a  verdict  rendered  in  favor  of  the  defendants.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
upon  the  verdict,  and  the  cause  was  brought  to  this  court  by 
appeal. 

A  reversal  of  the  judgment  is  asked,  on  three  grounds — 

First — Because  the  verdict  is  contrary  to  the  evidence. 

Second — The  court  admitted  improper  evidence. 

Third — The  court  erred  in  modifying  the  second  instruction 
of  the  plaintiff. 

The  suit  was  instituted  by  the  appellant  to  recover  the 
amount  of  a  promissory  note,  dated    March    27,  1867,  due 
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described  land  is  situated:  A  strip  of  land  fifty  feet  wide, 
one  thousand  feet  long,  bounded  on  the  west  by  Front  street, 
on  the  north  bv  Mazon  avenue,  on  the  east  bv  the  right  of 
way  of  the  Chicago  and  Alton  Railroad  Company,  on  the 
south  by  Prairie  avenue,  in  the  town  of  Dwight,  countv  of 
Livingston,  and  State  of  Illinois,  he  answered,  it  is  in  the 
north-east  quarter  of  section  nine,  town  thirty  north,  range 
seven  east  of  the  third  principal  meridian. 

This  wTas  all  the  evidence.  Appellant  makes  but  one  point, 
and  that  is,  an  alleged  variance  between  the  description  of 
the  premises  as  found  in  the  declaration  and  that  found  by 
the  proof,  in  the  declaration  it  being  described  as  bounded 
on  the  west  by  West  street,  whereas  by  the  proof  it  is  bounded 
on  the  west  by  Front  street,  which  appellant  insists  must  be 
another  and  different  piece  of  land. 

The  defendant  on  the  trial  objected  generally  to  the  evi- 
dence, without  pointing  out  any  particular  objection.  Had 
the  particular  objection  now  made  been  then  made,  plaintiff 
might  have  shown  that  Front  street  and  West  street  were  one 
and  the  same.  But  we  think  this  not  material.  The  premises 
are  described  in  the  declaration  as  a  strip  of  land  fifty  feet 
wide  and  one  thousand  feet  long,  lying  and  being  between 
certain  streets,  three  of  which  are  identified.  These  calls,  and 
the  length  of  the  line  given,  fully  determine  the  precise 
locality.  The  word  "Front"  may  be  disregarded.  It  does 
not  add  to  the  certainty  of  the  description  or  obscure  it. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Samuel  Reynolds 

v. 

Charles  Lambert  et  al. 

New  trial — on  finding  as  to  the  facts.  Although  this  court  is  reluctant 
to  reverse  a  judgment,  unless  there  is  error  upon  a  question  of  law,  yet  it 
is  the  settled  rule  to  reverse  where  there  is  no  evidence  to  sustain  the 
verdict,  or  where  the  verdict  is  manifestly  against  the  weight  of  evidence. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Samuel  Keynolds, 
against  Charles  Lambert,  Thomas  Ferree  and  Joseph  H. 
Kirby.     The  facts  of  the  case  appear  in  the  opinion. 

Mr.  John  J.  Glenn,  for  the  appellant. 

Mr.  James  W.  Davidson,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellant, 
against  appellees,  in  the  circuit  court  of  Warren  county. 

The  defendants  pleaded  the  general  issue,  payment  and  set- 
off. The  cause  was  tried  at  the  September  term,  1872,  before 
a  jury,  and  a  verdict  rendered  in  favor  of  the  defendants.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
upon  the  verdict,  and  the  cause  was  brought  to  this  court  by 
appeal. 

A  reversal  of  the  judgment  is  asked,  on  three  grounds — 

First — Because  the  verdict  is  contrary  to  the  evidence. 

Second — The  court  admitted  improper  evidence. 

Third — The  court  erred  in  modifying  the  second  instruction 
of  the  plaintiff. 

The  suit  was  instituted  by  the  appellant  to  recover  the 
amount  of  a  promissory  note,  dated    March    27,  1867,  due 
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January  1,  1868,  amount  $250,  with  ten  per  cent  interest, 
signed  by  appellees;  which  note  was  read  in  evidence. 

The  appellees  claimed  payment  of  the  note.  It  appears 
that  Ferree,  one  of  the  appellees,  in  the  year  1870,  was  a  ten- 
ant of  appellant,  on  a  farm  in  Warren  county;  that  he  had 
raised  a  crop  of  corn  of  fifty  or  fifty-five  acres,  and  was  to 
pay  as  rent  fifteen  bushels  of  corn  per  acre,  delivered  in  the 
crib  on  the  farm.  He  had  also  built  fence  for  appellant  that 
season  to  the  amount  of- $100. 

Lambert,  one  of  the  defendants,  testifies  that  in  the  fall  of 
1870  appellant  and  his  son,  James  A.  Reynolds,  came  to  him 
and  said  if  he  would  turn  over  the  crop  of  corn  and  the  work 
done  on  the  fence,  they  would  give  up  the  note,  which  he  did; 
that  the  corn  was  worth  $11  per  acre;  that  appellant  held 
another  note  against  appellees  of  $375. 

John  Stein  testified  that  the  note  was  paid;  that  appellant 
and  James  A.  Reynolds  agreed  with  Lambert  and  Ferree  to 
take  the  crop  of  corn  and  give  up  both  notes. 

The  defendants  also  called  one  Duncan,  who  testified  that 
appellant  and  his  son,  James,  agreed  to  take  the  corn  at  what 
it  would  be  appraised  at  by  men;  that  he  was  to  select  one 
appraiser  and  they  another,  and  the  two  men  were  to  value 
the  corn.  The  two  appraisers  were  selected,  but  the  corn 
was  not  appraised. 

This  was  the  substance  of  the  evidence  relied  upon  by 
appellees  to  establish  payment  of  the  note.  To  rebut  this 
evidence,  appellant  called  James  A.  Reynolds,  who  swears 
the  note  was  not  paid.  He  says  there  was  an  arrangement  to 
have  the  corn  appraised,  and  two  men  were  selected  for  that 
purpose,  but  they  did  not  act;  that  there  were  fifty  acres  of 
corn,  and  it  would  average  forty-five  bushels  per  acre.  The 
rent  was  fifteen  bushels  per  acre.  He  took  the  corn  at  thirty 
bushels  per  acre  after  taking  out  the  rent,  and  allowed  ap- 
pellees twenty-five  cents  per  bushel,  and  harvested  the  corn 
under  this  arrangement.  The  corn  thus  taken  came  to  $375. 
He  further  testified  that  the   fence    built   by  appellees  was 
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worth  $90,  and  that  Ferree  owed  appellant  for  rent,  of  the 
previous  yeaiy$174,  and  for  rent  that  season  of  eight  acres  of 
meadow,  at  $4  per  acre,  $32.  These  two  items  were  first  paid, 
and  the  balance  credited  on  a  note  appellant  held  against 
Ferree  and  Lambert  of  $350,  dated  October  4,  1866,  due  in 
one  year,  which  was  read  to  the  jury.  Appellant  was  sworn, 
and  testifies  substantially  to  the  same  facts  as  James  A. 
Reynolds. 

It  is  apparent,  from  the  evidence,  as  disclosed  in  the  record 
in  this  case,  that  appellant  had  a  debt  against  appellees  of 
about  $800.  It  is  also  clear  that  the  corn  and  work  of  appel- 
lees, which  appellant  had,  amounted  to  only  about  the  sum 
of  $500. 

If  there  was  any  satisfactory  explanation  given  by  the  testi- 
mony of  appellees  why  appellant  should  receive  $500  and 
cancel  a  debt  of  $800,  we  would  not  feel  disposed  to  disturb 
the  verdict  of  the  jury,  but  on  this  point  we  are  left  entirely 
in  the  dark. 

There  is  another  fact  in  the  case  which  is  not  in  harmony 
with  the  theory  of  the  defense,  which  is  this:  If  the  notes 
of  appellant  were  paid,  why  were  they  not  given  up? 

Lambert,  in  his  evidence  on  this  point,  says  the  reason  he 
did  not  take  up  the  note  was,  they  would  not  give  it  to  him. 
It  is  very  strange,  if  he  made  the  contract  to  pay  the  note 
and  turned  over  the  property  in  payment  thereof,  that  appel- 
lant would  not  surrender  the  note  when  it  was  paid. 

There  is  another  fact  which,  to  say  the  least  of  it,  casts  a 
doubt  upon  the  theory  that  this  corn  was  taken  in  payment 
of  the  note.  Duncan,  one  of  appellees'  witnesses,  testifies 
that  the  corn  was  to  be  appraised,  and  that  he,  for  appellees, 
selected  one  appraiser  and  appellant  selected  another.  If  this 
corn  was  to  be  taken  in  payment  absolutely  of  the  debt,  it  is 
singular  appellees  offered  no  explanation  why  it  was  that 
arrangments  were  made  to  have  it  valued  by  men;  but  as  this 
cause  will  have  to  go  before  another  jury,  we  do  not  wish  to 
embarrass  a  second  trial  by  comment  upon  the  evidence. 
32— 69th  III. 


498  McDowell  et  ah  v.  Milroy.  [Sept.  T. 

Syllabus. 

We  are  satisfied,  upon  a  careful  examination  of  the  record, 
that  the  verdict  is  manifestly  against  the  weight  of  the  evi- 
dence ;  and  reluctant  as  we  are  to  reverse,  unless  there  is 
error  upon  a  question  of  law,  it  is  the  settled  rule  to  reverse 
where  there  is  no  evidence  to  sustain  the  verdict,  or  where 
the  verdict  is  manifestly  against  the  weight  of  evidence. 
Lowry  v.  Orr  et  ah  1  Gil  man,  83  ;  0.  B.  &  Q.  R.  R.  v.  Gregory, 
58  111.  277. 

In  regard  to  the  other  two  questions  raised  by  appellant, 
we  are  of  opinion  there  was  no  error,  on  the  trial  of  the  cause, 
in  the  admission  of  evidence  or  the  modification  of  the  second 
instruction  of  appellant. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


John  McDowell  et  at. 

V. 

John  Milroy. 

1.  Recoupment — damages  for  breach  of  warranty  in  suit  on  note  given 
for  purchase  money.  In  a  suit  upon  a  promissory  note,  given  for  the  pur- 
chase money  of  land  conveyed  to  the  maker  of  the  note,  by  warranty  deed, 
containing  a  covenant  against  incumbrances,  the  defendant  ma}^  recoup 
the  sum  actually  paid  by  him,  or  his  attorney  for  him,  to  discharge  a  prior 
mortgage  on  the  land,  but  he  can  not  recoup  to  the  full  face  of  the  mort- 
gage debt,  when  he  has  procured  its  assignment  for  a  less  sum. 

2.  Attorney  at  law — when  client  may  claim  purchase  made  by  his  attor- 
ney. Where  the  relation  of  client  and  attorney  actually  exists,  and  the 
attorney,  at  the  instance  of  his  client,  purchases  a  note,  which  is  secured 
b}7  mortgage  on  the  land  of  the  client,  at  a  considerable  discount,  the  lat- 
ter will  be  entitled  to  the  benefit  of  the  purchase,  although  the  attorney 
may  have  bought  for  himself. 

Appeal    from  the   Circuit   Court   of   Knox   county;    the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  John  Milroy 
against  John  McDowell  and  Peter  Gordon,  upon  a  promissory 
note.     The  opinion  states  the  facts. 

Mr.  0.  K.  Harvey,  for  the  appellants. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

We  are  unable  to  perceive  any  error  in  this  record  that 
could,  in  any  possible  view  of  the  case,  be  a  ground  for  a 
reversal  of  the  judgment. 

The  action  is  upon  a  promissory  note.  The  defense  sought 
to  be  interposed  is,  the  note  Avas  given  in  part  for  the  pur- 
chase money  of  a  tract  of  land  conveyed  by  appellee  to  appel- 
lant McDowell,  by  warranty  deed,  containing  full  covenants, 
among  others  one  against  encumbrances.  The  other  appellant 
was  simply  a  surety  on   the  note. 

It  is  alleged  the  grantor  of  appellee,  prior  to  the  sale  to 
him,  had  encumbered  the  land  by  mortgage,  to  secure  certain 
indebtedness  to  Hiram  A.  Fitts,  which  was  evidenced  by  the 
promissory  note  of  Lowe,  the  mortgagor,  bearing  even  date 
with  the  mortgage,  being  for  the  sum  of  $365.60,  with  ten 
per  cent  interest  per  annum,  and  payable  in  twelve  months 
from  the  30th  day  of  October,  1858. 

Appellants  seek  to  have  the  amount  of  this  note  recouped 
from  the  sum  due  appellee,  for  the  purchase  money  of  the 
land  conveyed  to  him.  The  circuit  court  allowed  the  defense, 
to  the  extent  of  $100,  and  that  decision  is  claimed  to  be  erro- 
neous, on  the  ground  it  was  less  than  the  amount  of  the  note 
and  interest  secured  by  the  mortgage,  which  is  alleged  to  con- 
stitute the  encumbrance. 

It  is  not  deemed  necessary  to  consider  whether  the  indebt- 
edness secured  by  the  mortgage  was,  in  fact,  an  encumbrance 
on  the  land  sold  to  McDowell,  as  appellee    has   assigned  no 
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cross-error,  and  that  question  could  only  become  material  so 
far  as  it  might  affect  his  interests. 

The  evidence  fails  to  show  that  McDowell  ever  paid  any 
portion  of  the  indebtedness  secured  by  the  Lowe  mortgage. 
It  was  incumbent  on  him  to  make  this  proof.  The  note  it- 
self was  offered  in  evidence  ;  but  there  is  not  a  particle  of 
proof  in  the  record  that  even  tends  to  show  he  owned  it,  or 
ever  had  it  in  his  possession.  It  was  produced  on  the  trial 
by  his  attorney,  who  was  a  witness  in  the  cause.  He  testi- 
fied that  he  had  previously  had  the  note  in  his  possession  for 
collection,  but  considered  it  "desperate,"  and  for  that  reason 
had  instituted  no  legal  proceedings  to  make  the  money.  He 
.thought  it  could  not  be  collected.  The  witness  further  states, 
that  in  the  winter  of  1871  McDowell  found  out  there  were 
such  a  note  and  mortgage,  and  spoke  to  him  about  it,  and 
wanted  to  get  them  up.  Witness  afterwards  wrote  to  the 
person  who  had  the  note,  and  purchased  it  for  $100.  He  says 
he  bought  it  for  himself,  and  does  not  even  intimate  he  ever 
parted  with  the  ownership  to  McDowell,  or  anyone  else.  It 
does  not  appear  he  ever  assigned  or  delivered  it  to  McDowell, 
or  that  McDowell  paid  him  anything  for  it. 

The  only  ground  upon  which  the  court  could  have  allowed 
anything  as  a  set-off  to  appellee's  claim  is,  that  appellants' 
attorney  having  purchased  the  note  at  their  request  or  sugges- 
tion, the  client  was  entitled  to  the  benefit  of  the  bargain.  If 
this  is  the  true  theory  of  the  case,  then  the  court  was  correct 
in  allowing  the  sum  of  $100  to  be  recouped  from  the  amount 
due  appellee,  being  the  amount  actually  paid  to  discharge  the 
indebtedness  secured  by  the  mortgage.  Although  the  witness 
may  have  purchased  the  note  for  himself,  yet  if  the  relation 
of  client  and  attorney  existed,  and  he  made  the  purchase  at 
the  instance  of  his  client,  the  principal  would  be  entitled  to 
the  fruits  of  the  transaction.  All  that  appellee  could,  in  any 
event,  be  permitted  to  recoup,  would  be  the  sum  he  actually 
paid  to  discharge  the  encumbrance  on  the  land  conveyed  to 
him.     To  that  extent,  and  no  farther,  was  he  damnified.     We 
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do  not  say  that  the  court  found  correctly,  from  the  evidence, 
but  the  error,  if  there  was  any,  was  in  favor  of  appellants, 
and  they  can  not  be  heard  to  complain. 

For  the  reasons  indicated,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  McCabe 
v. 

Amasa  Crosiee.     • 

1.  Specific  performance — matter  of  discretion.  It  is  the  settled  doc- 
trine of  this  court  that  a  party  can  not,  as  a  matter  of  right,  have  a  con- 
tract specifically  enforced  in  equity,  but  that  the  exercise  of  this  power 
rests  in  the  sound  discretion  of  the  court  in  view  of  the  terms  of  the 
contract  and  the  surrounding  circumstances. 

2.  Same — party  asking  must  not  be  guilty  of  default  or  laches.  Where  a 
party  asking  the  specific  performance  of  a  contract  has  not  performed  his 
part  of  the  contract,  or  shown  qmj  readiness  to  perform,  and  after  great 
delay,  unexplained  by  equitable  circumstances,  there  will  be  no  error  in 
refusing  him  relief. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  D.  P.  Jones,  and  Messrs.  Dickey,  Boyle  &  Bjchol- 
SON,  for  the  appellant. 

Mr.  Charles  Harvey,  and  Messrs.  Bushnell  &  Bull, 
for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  by  appellant  for  specific  performance  of 
a  contract,  made  by  him  with  appellee,  for  the  purchase  of 
a  small  parcel  of  land  of  little  value,  and  on  which  no 
improvements,  beyond  a  short  line  of  fence,  had  been  made. 
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It  is  the  settled  doctrine  of  this  court,  as  of  most  other  courts 
of  equitable  cognizance,  that  a  party  can  not  call,  as  of  right, 
upon  a  court  of  equity  to  exercise  that  branch  of  its  jurisdic- 
tion ;  that  its  exercise  rests  in  the  sound  discretion  of  the 
court,  in  view  of  the  terms  of  the  contract  of  the  parties  and 
the  surrounding  circumstances.  A  party  demanding  its  exer- 
cise is  bound  to  show  that  he  himself  has  always  been  ready, 
willing  and  eager  to  perform  on  his  part,  even  when  the  con- 
tract does  not  make  time  of  the  essence  of  the  contract. 
Phillips  v.  Ill  Cen.  R.  E.  Co.  63  111.  468. 

There  is  not  the  slightest  basis  in  the  evidence  in  this  case 
for  an  inference  that  this  appellant  has  at  any  time  been 
ready,  willing  or  eager  to  perform  the  contract  in  question. 
He  did  not  perform,  and  his  position  was,  that  he  could  do 
just  as  he  pleased  in  that  regard.  Under  these  circumstances, 
and  after  great  laches,  unexplained  by  equitable  circumstances, 
it  would  be  against  the  established  principles  of  the  court  to 
decree  specific  performance.  Nor  do  we  perceive  any  error 
in  the  decree  in  other  respects. 

It  will,  therefore,  be  affirmed. 

Decree  affirmed. 


Nathan  Cobwith  et  at. 
v. 
Belben  F.  Culvee. 

1.  Corporation— facts  sufficient  to  show  a  party  to  be  a  stockholder.  In 
a  suit  to  charge  one  as  a  stockholder,  under  section  9  of  the  act  of  Feb.  18, 
1857,  it  appeared  that  no  certificate  of  stock  was  ever  issued  to  the  defend- 
ant ;  that  at  the  first  meeting  of  the  company  he  signed  a  paper,  with  others, 
by  which  he  agreed  to  take  $5000  stock;  that  he  acted  as  president  of  the 
company,  and,  while  so  acting,  admitted  to  several  persons  that  he  had  an 
interest  in  the  company  to  the  extent  of  $4000  or  $5000:  Held,  that  the 
facts  showed  the  defendant   to  be  a  stockholder,  so  far  as  the  rights  of 
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creditors  were  concerned,  and  that  a  certificate  of  stock  was  not  necessary 
to  constitute  him  a  stockholder. 

2.  Subscription — delivery.  Where  the  defendant,  who  had  signed  a 
paper  agreeing  to  take  a  certain  sum  in  the  stock  of  a  private  corporation, 
retained  the  same  in  his  possession,  but  it  was  produced  frequently  at  the 
meetiugs  of  the  directors,  and  treated  as  a  subscription,  the  defendant 
being  the  president  of  the  company,  it  was  held,  that  such  retention  by 
him,  as  the  chief  officer  of  the  companj'-,  could  not  have  the  effect  to  show 
that  he  never  became  a  stockholder,  as  against  a  creditor  of  the  company. 

3.  Evidence — parol,  to  vary  written  subscription.  Where  a  subscription 
of  a  party  to  the  capital  stock  of  a  private  corporation  is  absolute  on  its 
face,  parol  evidence  is  inadmissible  to  show  that  the  subscription  depended 
upon  a  condition.  Such  a  condition  would  be  a  fraud  upon  the  other 
subscribers. 

4.  Estoppel — to  deny  power  of  corporation  to  act.  Where  a  party  acted 
as  the  president  of  a  private  corporation,  and  held  it  out  to  the  world  as 
legally  organized  and  acting,  although,  in  fact,  the  whole  of  its  capital 
stock  was  never  subscribed,  it  was  held,  that  when  sought  to  be  charged 
as  a  stockholder  by  a  creditor  of  the  company,  he  was  estopped  from  set- 
ting up  such  fact  for  the  purpose  of  showing  that  the  company  could  not 
exercise  the  functions  of  a  corporation,  or  enter  into  contracts  on  which 
he  could  be  made  liable. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Nathan  Cor- 
with and  John  E.  Corwith,  partners,  against  Belden  F.  Culver, 
to  charge  the  defendant  as  a  stockholder  of  the  Balbac 
Smelting  and  Refining  Company,  for  the  payment  of  a  judg- 
ment recovered  by  the  plaintiffs  against  the  company.  The 
material  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

Mr.  David  Fales,  for  the  appellants. 

Mr.  J.  B.  Leake,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  the  plaintiffs,  as  creditors 
of  a  corporation   named  the  Balbac  Smelting  and  Refining 
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Company,  organized  under  the  act  of  February  18,  1857,  laws 
of  1857,  p.  161,  against  the  defendant,  as  a  stockholder  in  the 
company,  under  the  9th  section  of  the  act,  which  provides 
that  aall  stockholders  of  every  such  company  shall  be  sever- 
ally, individually  liable  to  the  creditors  of  the  company,  to  an 
amount  equal  to  the  amount  of  stock  held  by  them,  respec- 
tively, for  all  debts  and  contracts  made  by  such  company  prior 
to  the  time  when  the  whole  amount  of  its  capital  stock  shall 
have  been  paid  in,  and  a  certificate  thereof  made  and  filed  as 
hereinafter  required."  Judgment  in  the  court  below  was 
rendered  for  the  defendant,  and  the  plaintiffs  appealed. 

The  question  presented  by  the  record  is,  whether  the  de- 
fendant was  a  stockholder  of  the  company. 

The  company  was  organized  August  15,  1871,  in  the  county 
of  Cook,  and  had  its  principal  place  of  business  there. 

The  certificate  of  incorporation  filed  in  the  circuit  clerk's 
office  of  Cook  county,  and  in  the  office  of  the  Secretary  of 
State,  wTas  signed  by  the  defendant,  and  it  also  designated  the 
defendant  as  one  of  the  directors.  The  license  provided  for 
by  the  act  was  issued  to  the  defendant  and  others,  and  under 
this  license  the  company  held  its  first  meeting,  August  15, 
1871,  at  which  meeting  the  defendant  was  present,  and  was 
elected  president  of  the  company.  Soon  after  the  organiza- 
tion, the  following  paper  writing  was  signed  by  the  defendant 
and  others:  "We,  the  undersigned  subscribers,  agree  to  take 
the  sums  set  opposite  our  names,  respectively,  as  stock  in  the 
Balbac  Smelting  and  Refining  Company,"  to  which  the  name 
of  the  defendant  was  subscribed,  for  $5000.  The  defendant 
continued  to  act  as  president  up  to  March  29,  1872,  when  he 
resigned  his  position,  both  as  director  and  president.  Whilst 
he  so  acted,  defendant  was  generally  present  at  the  meetings 
of  the  company,  and  presided  as  president,  the  records  of  the 
company  showing  that  he  was  present  at  twenty-three  meet- 
ings of  the  company,  up  to  Feb  19,  1872.  During  the  time 
he  was  acting  as  above,  defendant  admitted  to  several  persons 
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that  he  had  an  interest  in  the  company  to  the  extent  of  $4000 
or  $5000. 

The  plaintiffs'  debt  against  the  corporation  was  contracted 
March  8,  1872,  upon  which  judgment  was  rendered  against 
the  company  December  4, 1872,  for  $1039.33.  No  certificates 
of  stock  were  ever  issued  to  the  defendant. 

The  act  provides  that  all  subscriptions  to  the  stock  of  such 
company  shall  be  payable  in  such  sums  and  at  such  times  as 
the  board  of  directors  may  require,  etc.  The  4th  section  of  the 
act  provides,  that  the  affairs  of  such  company  shall  be  man- 
aged by  a  board,  of  not  less  than  three  nor  more  than  seven 
directors,  who  shall  be  stockholders  therein  ;  and  provides 
that,  during  the  first  year,  the  persons  named  in  the  certificate 
aforesaid  as  directors,  shall  act  as  such. 

We  do  not  think  it  necessary,  in  order  to  constitute  the 
defendant  a  stockholder,  that  he  should  have  had  any  certifi- 
cate of  stock.  Spear  v.  Crawford,  14  Wend.  20  ;  Chaffin  v. 
Cvmmings,  37  Me.  83. 

In  the  case  first  cited,  under  a  similar  statute,  a  person  was 
held  to  be  liable  to  a  creditor  as  a  stockholder,  although  he 
had  never  paid  anything  on  his  stock,  had  never  attended  a 
meeting  of  the  stockholders,  or  done  any  act  to  make  him  a 
stockholder,  other  than  the  signing  of  the  subscription  paper 
for  stock.  It  was  held,  that  such  subscription  puts  it  in  the 
power  of  the  subscriber  to  become  a  stockholder,  by  compell- 
ing the  corporation  to  give  him  the  legal  evidence  of  his  being 
a  stockholder,  upon  his  complying  with  the  terms  of  the  sub- 
scription, and,  on  the  other  hand,  that  it  puts  it  in  the  power 
of  the  corporation  to  compel  him  to  pay  for  the  stock  sub- 
scribed, and  thereby  to  become  a  stockholder  to  that  amount. 
And  it  was  considered  that  such  a  state  of  things  was  sufficient 
to  constitute  the  subscribers  to  stock  stockholders,  within  the 
meaning  of  the  term  as  used  in  the  act,  where  the  rights  of 
third  persons  were  concerned. 

A  deceptive  provision,  indeed,  the  legislature  would  have 
made  for  the  security  of  the  creditors  of  such  corporations,  by 
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making  the  individual  members  thereof  liable,  if  the  facts  of 
this  case  are  insufficient  to  render  the  defendant  liable  as  a 
stockholder. 

An  attempt  is  made  to  avoid  the  force  of  the  subscription 
for  stock,  on  the  ground  that  the  defendant  retained  the  sub- 
scription list  in  his  possession,  undelivered— that  it  never 
passed  into  the  hands  of  the  company. 

The  testimony  of  the  defendant  is,  that  his  agreement  to 
take  stock  was  conditional  upon  his  being  able  to  effect  a 
contemplated  loan  of  money,  and  that  he  did  not  succeed  in 
effecting  the  loan. 

He  says,  that  it  was  impossible  to  learn  from  Mr.  Warner 
what  amount  of  stock  the  latter  would  take,  and  that  the 
subscription  paper  was  drawn  up  by  defendant's  private  book- 
keeper, by  his  direction,  with  reference  to  ascertaining  whether 
Warner  would  specify  exactly  what  amount  of  stock  he  would 
take ;  that  Warner  never  subscribed  the  paper  ;  that  the 
paper  was  never  out  of  defendant's  possession,  never  delivered 
to  the  company,  and  was  in  his  desk  at  the  time  of  the  Chicago 
fire,  Oct.  8  and  9,  1871,  and  was  destroyed  by  it. 

The  subscription  by  the  defendant  was  absolute  on  its  face — - 
it  is  inadmissible  to  show  that  it  was  only  conditional.  The 
rule  forbidding  the  introduction  of  parol  evidence  to  explain  a 
written  instrument,  meets  with  no  exception  in  the  case  of  a 
subscription  paper  for  stock  of  a  corporation.  Aug.  and  Ames 
Corp.  sec.  146  ;  Band  v.  A.  and  8.  R.  R.  Co.  13  111.  509.  Such 
a  secret  condition  attached  to  the  subscription  would  be  a 
fraud  upon  the  other  subscribers,  and  the  subscription  should 
be  enforced  without  regard  to  it.  Downie  v.  White,  12  Wis. 
176;  White  ML  Railroad  v.  Eastman,  34  N.  H.  124  ;  Mann  v. 
Cook,  20  Conn.  178  ;  Smith  v.  Neribreeker,  39  Mo.  167. 

One  subscriber  testifies  that  he  was  not  aware  of  any  such 
condition. 

The  subscription  paper  was  not  signed  by  defendant  alone; 
there  appear  to  have  been  at  least  six  subscribers  to  it,  for  an 
aggregate  amount  of  between  $20,000  and  $30,000. 
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The  secretary  and  register  of  the  company  botli  testify  that 
it  was  the  subscription  paper  for  the  stock  of  the  company, 
and  that  there  was  none  other.  At  a  meeting  of  the  com- 
pany, held  Sept.  1 1,  1871,  at  which  the  defendant  was  present, 
the  following  resolution  was  passed:  "On  motion,  Resolved, 
that  stock  be  issued  to  the  subscribers  to  the  stock  of  the  com- 
pany for  amounts  already  paid  by  them,  on  a  basis  of  full 
paid  stock,  for  twenty  per  cent  of  cash  paid  in."  Here  was  a 
recognition  on  the  part  of  a  meeting  of  the  company,  in  which 
defendant  participated,  of  the  subscription  paper  as  a  complete 
instrument. 

The  office  of  the  company  appears  to  have  been  kept  in  the 
office  of  the  defendant,  and  the  meetings  of  the  company  to 
have  been  held  there.  The  secretary  of  the  company  had  a 
desk  in  the  office,  and  he  testifies  that  this  subscription  paper 
was  sometimes  on  his  desk  and  sometimes  on  that  of  the  de- 
fendant. It  appears  that,  at  meetings  of  the  company,  this 
subscription  paper  was  present  on  the  table.  The  office  of 
the  company  was  removed  from  that  of  the  defendant  shortly 
before  the  fire,  the  last  of  September  or  the  first  of  October, 
and  the  subscription  paper  seems  not  to  have  been  taken  away. 

For  aught  that  appears,  that  may  have  been  but  an  acci- 
dental circumstance.  The  defendant  having  possession  of  the 
subscription  paper  under  the  circumstances,  he  being  the 
head  of  the  company,  does  not  militate  against  the  idea  that 
the  paper  had  passed  into  the  hands  of  the  company,  so  as  to 
make  it  his  valid  subscription. 

The  defendant  failed  in  making  his  contemplated  loan  some 
time  in  October,  1871  ;  and  yet,  according  to  the  testimony  of 
the  secretary,  as  late  as  April  or  May,  1872,  when  the  com- 
pany supposed  they  had  got  their  works  running  successfully, 
we  find  defendant  making  inquiry  of  the  secretary  if  lie  could 
have  his  stock  at  any  time  when  he  called  for  it. 

The  admissions  which  were  made  by  defendant  as  to  his 
interest  in  the  company,  were  not  mere  casual  remarks,  but 
were  admissions  of  a  deliberate  and  decisive  character. 
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One  witness,  in  view  of  making  a  loan  of  money  to  the 
company,  called  upon  the  defendant  to  ascertain  who  the 
members  of  the  company  were.  Defendant  informed  him 
who  composed  the  company,  and  how  much  of  an  interest  in 
it  each  man  had,  and  said  he  had  put  in  from  $4000  to  $5000. 
To  another  witness  he  said,  he  had  taken  an  interest  in  the 
business  of  the  company,  and  was  acting  as  president,  and 
that  he  wanted  to  sell  out;  that  his  interest  was  about  $5000, 
and  carried  the  idea  that  he  would  take  $4500,  and  inquired 
of  the  witness  if  he  knew  any  one  who  would  buy  him  out. 

It  is  attempted  to  explain  away  these  admissions  of  inter- 
est, by  saying  they  had  reference  to  an  indebtedness,  claimed 
by  the  defendant  to  be  owing  to  him  by  the  company  for 
money  advanced.     But  this  is  manifestly  but  a  pretense. 

Upon  the  evidence,  we  are  clearly  satisfied  that  the  defend- 
ant made  a  valid  subscription  to  the  stock  of  the  company. 

It  would  rather  appear,  from  the  evidence,  that  the  whole 
amount  of  the  capital  stock  of  the  company  had  not  been  sub- 
scribed for;  and  it  is  contended,  that  until  that  had  been 
done  the  company  could  not  exercise  the  functions  of  a  cor- 
poration, nor  enter  into  contracts  on  which  an  individual 
subscriber  could  be  made  liable. 

But,  after  the  co-operation  of  the  defendant  to  the  extent 
shown,  in  carrying  on  the  operations  of  the  company,  he 
must  be  held  estopped  from  setting  up  such  a  defense. 

We  are  of  opinion  that  the  defendant  was  a  stockholder, 
within  the  meaning  of  the  term  as  used  in  the  9th  section  of 
this  act,  where  the  rights  of  third  persons  are  concerned,  and 
that  the  finding  of  the  court  below  was  manifestly  against  the 
weight  of  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  H.  Stewart  et  al. 

V. 

William  T.  Kirk,  Admr. 

1.  Witness — competency  of,  in  suit  against  an  estate  for  an  account. 
Where,  in  a  suit  at  law  by  minor  heirs  against  an  administrator  of  an 
estate,  to  recover  moneys  received  by  the  intestate,  which  belonged  to 
the  plaintiffs'  father's  estate,  it  was,  by  stipulation,  agreed  that  the  plain- 
tiffs'  mother  and  her  present  husband  should  be  made  parties,  and  the 
cause  should  be  heard  by  the  court,  and  determined  according  to  equity: 
Held,  that  the  mother  of  the  minor  plaintiffs  was  not  a  competent  witness 
to  testify  generally  for  the  purpose  of  establishing  her  own  claim,  but 
that  she  was  competent  to  prove  any  fact  to  establish  the  claim  on  behalf 
of  the  minor  plaintiffs. 

2.  Same — when  competent  for  one  purpose  out  not  for  general  purposes, 
it  should  appear  for  what  purpose  his  testimony  is  sought.  Where  a  witness 
sought  to  be  examined  is  competent  as  to  certain  facts,  but  not  as  a  gen- 
eral witness,  and  he  is  objected  to  as  incompetent,  the  party  desiring  his 
testimony  should  state  what  he  proposes  to  prove  by  him,  so  that  the 
court  may  know  that  it  is  proper,  otherwise  this  court  can  not  say  there 
is  any  error  in  refusing  to  allow  him  to  testify. 

3.  Same — as  to  conversation  after  the  death  of  intestate  in  suit  against 
his  estate.  In  a  suit  against  the  administrator  of  an  estate  upon  a  claim, 
the  administrator  proved  certain  declarations  or  admissions  of  the  plain- 
tiff as  to  the  state  of  the  account,  after  the  intestate's  death.  The  plain- 
tiff then  offered  to  testify  and  explain  what  he  did  say  to  the  witnesses, 
which  the  court  below  refused  to  allow:  Held,  that  the  court  erred,  as 
the  plaintiff  was  a  competent  witness  to  explain  or  contradict  the  state- 
ment of  the  witnesses  in  regard  to  the  particular  conversation. 

4.  Account — when  cause  should  be  referred  to  master  to  state.  Where  it 
was  stipulated,  in  a  suit  at  law,  that  the  same  should  be  heard  by  the 
court  as  an  equitable  proceeding,  and  that  the  finding  of  the  court  should 
include  all  matters  triable  at  law  or  in  equity,  and  the  balance  found  in 
favor  of  such  as  should  be  entitled  thereto,  the  same  as  if  separate  suits 
had  been  brought:  Held,  that  the  case  should  have  been  referred  to  the 
master  in  chancery  or  a  special  commissioner  to  state  and  report  an 
account  between  the  several  parties,  as,  under  the  stipulation,  the  suit  must 
be  treated  and  conducted  as  in  chancery. 

Appeal  from   the  Circuit  Court  of  De  Kalb  county  ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 
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Mr.  A.  C.  Allen,  for  the  appellants. 

Mr.   Charles  Kellum,   and  Mr.  R.  L.  Divine,  for  the 

appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  suit  was  originally  commenced  by  the  minor  plain- 
tiffs, in  assumpsit,  against  the  defendant,  as  administrator  of 
the  estate  of  John  Riddle,  deceased,  to  recover  certain  moneys 
alleged  to  have  been  received  by  the  intestate  in  his  lifetime 
from  the  estate  of  their  father.  Samuel   McStewart,  deceased. 

It  appears  that  Samuel  McStewart  died  leaving  surviving 
him  a  widow,  Susan,  since  intermarried  with  Richard  H. 
Churchill,  and  the  plaintiffs  to  the  suit  in  assumpsit,  his  only 
children  and  heirs  at  law.  No  administration  was  granted 
upon  his  estate,  but  John  Riddle,  the  father  of  the  widow, 
Susan,  took  charge  of  it  so  far  as  to  collect  a  considerable 
sum  of  money  due  the  estate,  and  out  of  this  to  make  pay- 
ments to  the  widow,  and  perhaps  to  creditors.  He  died 
intestate,  without  making  a  final  settlement  of  the  trust  thus 
voluntarily,  and  without  authority  of  law,  assumed,  and  the 
defendant  was  appointed  his  administrator. 

Before  any  trial  was  had  in  the  suit  in  assumpsit,  Richard 
Churchill,  and  his  wife,  Susan,  were  made  parties  by  stipula- 
tion, and  the  character  of  the  case,  as  finally  tried,  must  be 
determined  by  the  stipulation.     It  is  in  these  words: 

"  It  is  hereby  mutually  stipulated  and  agreed  by  and  between 
the  above  parties,  and  also  by  and  with  Richard  H.  Churchill, 
and  Susan  Churchill,  his  wife,  that  the  above  cause  is  to  be 
submitted  to  the  court  for  trial  without  a  jury,  and  the  said 
Richard  H.  Churchill  and  Susan  Churchill  are  to  be  treated 
and  considered  as  parties  to  this  suit,  both  in  their  joint  and 
individual  right,  not,  however,  to  in  any  way  interfere  with 
or  prejudice  the  rights  of  the  minor  plaintiffs,  and  that  all 
claims  they,  or  either  of  them,  may  have   against  the   estate 
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of  said  John  Riddle,  deceased,  may  and  shall  be  litigated  and 
determined  by  the  court  in  this  proceeding,  and  all  set-offs  or 
claims  that  said  estate  may  have  against  them,  or  either  of 
them,  mav  and  shall  be  determined  by  the  court  in  this  case; 
it  being  the  true  intent  and  meaning  of  this  stipulation  and 
agreement  that  the  finding  of  the  court  shall  include  all  mat- 
ters triable  at  law,  or  in  equity,  existing  between  said  minors 
and  said  estate,  and  also  between  said  Churchill  and  wife,  or 
either  of  them,  and  said  estate,  the  same  as  if  separate  and 
appropriate  suits  had  been  brought  therein,  either  by  said 
estate,  or  by  Churchill  and  wife,  or  by  said  minor  plaintiffs 
and  their  mother,  Mrs.  Churchill.  And  if  there  shall  be  a 
finding  or  judgment  in  favor  of  R.  H.  Churchill,  the  suit  now 
pending  in  DeKalb  county  court  is  to  be  dismissed  at  the 
costs  of  said  estate,  otherwise  it  is  to  be  dismissed  at  the  costs 
of  said  R.  H.  Churchill.  And  it  is  also  admitted  that  Susan 
Churchill  was  the  daughter  of  John  Riddle,  deceased,  and 
the  mother  of  the  minor  plaintiffs  by  a  former  husband,  and 
is  now  the  wife  of  Richard  H.  Churchill,  and  that  said  suit 
or  suits  may  be  heard  and  tried  without  further  pleadings  in 
the  case,  the  court  to  give  costs  as  shall  be  equitable  and  just. 
This  stipulation  to  bind  all  parties  named  herein  or  none." 

After  introducing  some  evidence,  the  plaintiffs  introduced 
and  proposed  to  examine  Mrs.  Churchill  as  a  witness.  To 
this  the  defendant  objected,  and  the  court  sustained  the 
objection,  and  refused  to  allow  her  to  testify,  to  which  the 
plaintiffs  excepted. 

It  is  claimed  by  appellants  that  she  Avas  a  competent  wit- 
ness on  behalf  of  the  minor  plaintiffs,  and  that  it  was  error 
to  refuse  to  permit  her  to  give  evidence.  Defendant  insists 
that  it  does  not  appear  for  what  purpose  she  was  introduced, 
and  that  the  objection  falls  within  the  rule  announced  by 
this  court  in  Winshw  et  cd.  v.  Newlan  et  al.  45  111.  150,  and  in 
this  he  is  clearly  right.  It  was  there  said:  "It  is  not  stated 
in  the  record,  and  we  can  not  judicially  know,  that  he  (the 
witness)  would  have  testified  to  any  fact  that  would  have  been 
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beneficial  to  them.  When  they  proposed  to  examine  him, 
they  should  have  stated  what  they  could  prove  by  him,  so 
that  the  court  could  have  determined  whether  it  would  have 
been  material  to  their  defense." 

We  think,  under  the  terms  of  this  stipulation,  Mrs. 
Churchill  is  a  competent  witness  by  whom  to  prove  any  fact 
tending  to  establish  the  claim  on  behalf  of  the  minor  plain- 
tiffs; but  she  is  not  a  competent  witness  to  testify  generally 
for  the  purpose  of  establishing  her  own  claim  or  that  of  her 
husband.  As  we  are  not  advised  what  it  was  expected  to 
prove  by  her,  we  are  unable  to  say  that  the  court  erred  in 
its  ruling  on  this  point. 

What  has  been  said  in  reference  to  the  refusal  to  permit 
Mrs.  Churchill  to  testify,  disposes  also  of  the  objection  made 
on  account  of  the  refusal  of  the  court  to  hear  the  evidence 
of  her  husband,  Richard  H.  Churchill,  when  he  was  offered 
as  a  witness  to  testify  generally. 

During  the  progress  of  the  trial,  the  defendant  proved, 
among  other  things,  by  John  McDowell  and  John  Luckett, 
that  in  a  conversation  with  them  on  the  day  of  the  intestate^s 
funeral,  one  of  the  plaintiffs,  Richard  H.  Churchill,  said  he 
didn't  know  what  to  do;  that  he  supposed  he  owed  the  old 
man,  alluding  to  the  intestate,  $500  or  $600,  and  he  supposed 
they  would  want  it  right  off." 

Plaintiffs,  in  rebutting,  offered  Churchill  as  a  witness  to 
explain  what  was  said  at  the  time  alluded  to  by  these  wit- 
nesses, but  the  defendant  objected,  and  the  court  sustained 
the  objection  and  refused  to  allow  the  witness  to  make  the 
explanation.     To  this  the  plaintiffs  also  excepted. 

It  will  be  observed  that  the  conversation  alluded  to  by 
these  witnesses  occurred  after  the  death  of  the  intestate.  The 
first  exception  to  the  second  section  of  the  act  approved  Feb. 
19,  1867,  relating  to  the  competency  of  witnesses,  is  in  these 
words:  "In  any  such  action,  suit  or  proceeding,  a  party 
interested  may  testify  to  facts  occurring  after  the  death  of 
such  deceased."    We  are  of  the  opinion  th^t,  under  this  excep- 
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tion,  Churchill  was  a  competent  witness  to  explain  or  contra- 
dict the  statement  of  the  witnesses  in  regard  to  the  particular 
conversation,  and  that  the  court  erred  in  refusing  to  permit 
him  to  testify  for  that  purpose. 

The  court  below,  without  stating  an  account  between  the 
parties,  found  for  the  defendants.  We  are  now  asked  to 
revise  the  action  of  the  court  in  this  respect,  and  to  state  an 
account  between  the  parties;  and  to  aid  us  therein,  the 
original  memorandum  books  of  the  parties  are  transmitted 
with  the  record.  We  do  not  regard  this  as  one  of  the  duties 
imposed  upon  an  appellate  court,  and  pressed,  as  we  are,  for 
time  in  which  to  discharge  our  legitimate  duties  with  that 
care  their  importance  demands,  we  are  not  inclined  to  invade 
the  province  of  the  court  below.  This  case  should  be  referred 
to  the  master  in  chancery,  or  to  some  skillful  accountant  as  a 
special  commissioner,  to  state  and  report  an  account  between 
the  parties;  and  for  that  purpose,  under  the  terms  of  the 
stipulation,  the  proceeding  should  be  treated  and  conducted 
as  in  chancery,  and  governed  by  the  rules  of  practice  appli- 
cable to  trials  in  chancery. 

It  is  to  be  hoped  that  this  case  will  not  be  taken  in  the 
future  as  a  precedent.  Instances  are  rare,  indeed,  where,  as 
in  this  record,  those  rules  relating  to  the  form  of  action  and 
mode  of  conducting  trials  which  have  had  the  approval  of 
both  the  judicial  and  legislative  departments  of  the  govern- 
ment for  years,  can  be  departed  from  without  working  injury 
to  the  parties  concerned.  We  greatly  fear  that  this  case  will 
prove  no  exception  to  the  rule. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to  cause  an  account 
to  be  taken  and  stated  between  the  parties,  and  for  such  pro- 
ceedings thereon  as  to  justice  and  equity  may  appertain. 

Judgment  reversed. 
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William  McGeegoe 
v. 

A.    FlLEE. 

Error — in  admission  of  evidence.  Even  though  the  court  below  erred 
in  admitting  parol  evidence  of  the  contents  of  a  receipt  in  the  na- 
ture of  a  contract,  when  the  proper  foundation  was  not  first  laid,  yet, 
where  the  only  witnesses  testifying  to  such  receipt  were  the  plaintiff 
and  the  defendant,  and  in  their  evidence  they  agree  in  every  respect,  the 
judgment  will  not  be  reversed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

The  facts  of  this  case,  so  far  as  material,  are  stated  in  the 
opinion  of  the  court  : 

Mr.  S.  M.  Davis,  for  the  appellant. 

Mr.  L.  C.  Cooper,  for  the  appellee. 

'   Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

On  the  fifth  day  of  March,  1873,  Filer  obtained  a  judg- 
ment in  the  circuit  court  of  Cook  county,  against  McGregor, 
for  $192.45.  The  defendant  brings  the  cause  to  this  court 
by  appeal,  and  seeks  to  reverse  the  judgment  on  two  grounds  : 

First — The  court  erred  in  admitting  parol  evidence  of  the 
contents  of  a  receipt,  no  sufficient  foundation  having  been 
laid. 

Second — The  verdict  is  against  the  weight  of  the  evidence. 

In  regard  to  the  first  question  raised,  even  if  it  was  true 
the  court  erred  in  admitting  parol  evidence  of  the  contents 
of  the  receipt,  which  receipt  was  in  the  nature  of  a  contract, 
the  defendant  was  not  in  any  manner  prejudiced  or  injured 
by  the  ruling  of  the  court,  for  the  reason  that  both  plaintiff 
and  defendant,  in  their  evidence,  agree  in  every  respect  as  to 
the  contents  of  the  receipt. 

As  to  the  second  point  made,  we  are  not  prepared  to  say 
the  verdict  of  the  jury  is  against  the  weight  of  the  evidence. 
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No  witnesses  testified  in  the  case  except  the  plaintiff  and 
defendant.  They  substantially  agree  in  their  testimony  upon 
all  points,  except  one. 

The  facts,  as  disclosed  by  the  record,  are  these :  In  the 
year  1869  a  son  of  the  plaintiff  was  engaged  in  business,  as  a 
partner,  with  a  firm  in  Iowa.  The  firm  became  involved, 
and  mortgaged  the  firm  property  to  McGregor,  the  defendant. 
The  plaintiff  was  informed  by  his  son  that  the  firm  would 
not  be  able  to  meet  the  payments  to  defendant  when  due. 
On  receiving  this  information,  and  before  the  debt  was  due, 
the  plaintiff  went  to  the  defendant  and  paid  him  $149, 
which  was  the  son's  share  of  the  debt.  Thus  far  the  parties 
agree. 

The  plaintiff  testifies  that  when  he  paid  the  $149,  the  de- 
fendant agreed  that  in  the  event  that  the  other  members  of 
the  firm  failed  to  pay  defendant  their  share  of  the  debt,  and 
the  defendant  had  to  foreclose  his  mortgage  and  sell  the 
mortgaged  property,  then  the  defendant  was  to  refund  to 
him  this  $149,  and  interest  thereon.  He  testifies  positively 
the  money  was  paid  on  that  contract. 

On  the  other  hand,  the  defendant  swears  he  was  to  refund 
the  money  paid,  if  he  had  to  foreclose  his  mortgage,  and.  by 
foreclosing  and  sale  of  the  property,  he  should  obtain  all  his 
debt.  The  parties  agree  that  the  mortgage  was  foreclosed, 
and  the  property  sold  and  bid  in  by  the  defendant,  but  not 
at  such  prices  as  paid  the  firm  debt. 

It  was  a  question  for  the  jury  to  determine,  on  the  trial  of 
the  cause,  whether  the  plaintiff  or  defendant  on  this  vital 
point  told  the  truth.  The  jury  had  the  witnesses  before 
them,  could  see  their  manner  of  testifying  on  the  stand,  and 
were  thus  able  to  decide  which  of  the  two  was  entitled  to 
the  greater  degree  of  credibility.  The  jury  settled  that 
question,  and  found  in  favor  of  the  plaintiff,  and  we  see  no 
reason  for  disturbing  the  verdict.  The  judgment  will  be 
affirmed. 

Judgment  affirmed. 
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William  H.  W.  Cushman 
v. 

Hoeatio  O.  Stone  et  al. 

1.  Deed  of  trust — whether  a  conveyance  is  a  deed  of  trust  or  mortgage. 
Where  a  party  made  a  promissory  note  payable  to  himself,  indorsed  the 
same  in  blank,  and  delivered  it  to  A,  and  at  the  same  time  executed  a  con- 
veyance of  land  to  B,  declaring  therein  that  it  was  in  trust ;  that  in  case 
of  default  in  the  payment  of  the  note,  then,  on  the  application  of  the  legal 
holder  of  the  note,  B,  his  heirs,  assigns  or  successor  in  trust,  might  sell 
and  dispose  of  the  land,  on  certain  terms,  for  cash,  etc.:  Held,  that  the 
conveyance  was  a  deed  of  trust,  and  not  a  mortgage,  and  that  A,  as  the 
legal  holder  of  the  note,  was  the  cestui  que  trust,  notwithstanding  a  mis- 
recital  in  the  deed  that  the  note  was  indorsed  and  delivered  to  B,  the  proof 
showing  that  B  never  had  any  interest  in  the  same. 

2.  Power  op  sale— who  should  execute  it.  A  power  in  a  deed  of  trust 
authorizing  the  trustee  to  sell  on  default  in  the  payment  of  the  grantor's 
note,  upon  application  of  the  legal  holder  of  the  same,  can  not  be  execu- 
ted by  the  holder  of  the  note,  even  if  the  note  was  in  the  first  place  de- 
livered to  the  trustee  indorsed  in  blank,  and  by  him  transferred  to  another 
by  delivery. 

3.  Trustee's  sale — notice  under  power.  Where  a  deed  of  trust  author- 
ized the  trustee  to  sell  the  land  conveyed,  for  non-payment  of  a  note, 
"first  giving  notice  of  the  time  and  place  of  such  sale  by  publishing  such 
notice  in  one  of  the  newspapers  at  that  time  published  in,"  etc.,  ten  days 
before  such  sale,  and  a  notice  of  sale  on  the  thirteenth  day  of  a  month  was 
published  on  the  second  day  of  the  same  month  and  each  day  thereafter 
except  on  Sundays,  being  nine  insertions,  it  was  held,  that  this  was  a  com- 
pliance with  the  terms  of  the  deed  of  trust,  and  was  sufficient  in  respect 
to  the  time. 

Appeal  from  •  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  the  appellant  against  the 
appellees,  to  redeem  certain  lands.  It  appeared  that  the  notice 
of  sale  by  the  trustee  was  published  by  the  trustee  on  the  2d 
day  of  May,  1867,  in  the  Chicago  Evening  Post,  and  on  each 
day  thereafter,  Sundays  excepted,  to  the  12th  day  of  May  in- 
clusive, and  that  the  sale  occurred  on  the  13th  of  May,  1867, 
making  nine  insertions  of  the  notice  before  the  sale. 
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Mr.  J.  W.  Waughop,  for  the  appellant. 

Messrs.  Ayer  &  Kales,  and  Mr.  L.  H.  Bisbee,  for  the 
appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

-  This  is  an  appeal  from  the  equity  side  of  the  Superior 
Court  of  Cook  county,  on  a  bill  therein  exhibited  by  William 
H.  W.  Cushman  against  Horatio  O.  Stone  and  others,  to  re- 
deem certain  lands. 

The  complainant  claimed  as  grantee  of  one  Rosbrook,  the 
owner  of  the  land  at  the  time  of  the  sale.  On  the  hearing, 
the  court  dismissed  the  bill. 

The  facts  are  briefly  these:  On  the  24th  of  April,  1866, 
Horatio  O.  Stone,  who  was  then  owner  of  the  premises  described 
in  the  bill,  conveyed  the  same  on  that  day  to  one  Rosbrook, 
who,  in  part  payment  therefor,  executed  his  note  for  forty-five 
hundred  dollars,  due  in  one  year,  payable  to  his  own  order, 
who  indorsed  the  same  in  blank,  and  delivered  the  same  to 
Stone.  At  the  same  time,  Rosbrook  executed  a  deed  to  Henry 
S.  Munroe,  as  party  of  the  second  part,  for  the  premises,  re- 
citing therein,  "that,  whereas  Hiram  Rosbrook  has  executed 
his  certain  promissory  note,  bearing  even  date  herewith,  and 
made  payable  to  himself  or  order,  for  the  sum  of  forty-five 
hundred  dollars,  due  in  one  year  after  date,  with  interest  at 
seven  per  cent,  and  by  him  indorsed  and  delivered  to  Henry 
S.  Munroe." 

This  recital  is  not  correct,  as  all  the  testimony  concurs  that 
Munroe  never  owned  the  note;  that  it  was  not  indorsed  to 
him,  but  delivered  with  the  blank  indorsement  to  Stone,  and 
retained  in  his  possession. 

The  deed  proceeds  :  "Now,  therefore,"  etc.,  and  contains 
this  power:  "In  trust,  nevertheless,  that  in  case  of  default  in 
the  payment  of  said  note  or  any  part  thereof,  according  to  the 
tenor  and  effect  of  the  said  note,  then,  on  the  application  of 
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the  legal  holder  of  said  note,  it  shall  and  may  be  lawful  for 
the  said  party  of  the  second  part,  his  heirs,  assigns  or  success- 
ors in  trust,  either  in  person  or  by  attorney,  to  sell  and  dis- 
pose of  the  said  property  or  premises  above  described,  and 
all  the  right,  title,  benefit  and  equity  of  redemption  of  the 
said  party  of  the  first  part,  his  heirs  or  assigns,  therein,  at 
public  auction  at  the  court  house  door  in  the  city  of  Chicago, 
county  of  Cook  and  State  of  Illinois,  to  the  highest  bidder  or 
bidders,  for  cash,  first  giving  notice  of  the  time  and  place  of 
such  sale  by  publishing  such  notice  in  one  of  the  newspapers 
at  that  time  published  in  said  city  of  Chicago,  ten  days  be- 
fore such  sale,"  etc. 

The  note  having  matured  in  the  hands  of  Stone,  he,  through 
his  agent,  Yseger,  applied  to  Munroe  to  advertise,  and  sell  the 
property,  who,  thereupon,  on  the  second  day  of  May,  1867, 
advertised  the  property  for  sale,  in  the  "Chicago  Evening 
Post,"  a  daily  paper  published  in  that  city,  which  was  con- 
tinued in  each  succeeding  number  of  that  paper  until  the  13th 
day  of  May,  on  which  day  the  premises  were  offered  for  sale 
and  were  bid  off  by  Stone,  through  his  agent,  he  being  the 
highest  and  best  bidder,  to  whom  Munroe  executed  a  deed. 

The  application  to  redeem  by  complainant  is  based  on  the 
ground  that  the  instrument  executed  by  Rosbrook  to  Munroe 
is  not  a  deed  of  trust,  but  a  mortgage,  and  the  sale  should 
have  been  made  under  a  decree  of  court  by  the  real  owner  of 
the  note. 

Complainant  insists  that  the  deed  so  made  could  not  be 
foreclosed  under  the  power  to  Munroe,  for,  with  the  note  so 
indorsed  and  delivered  to  him,  he  would  be  the  legal  holder, 
and  he  could  not  make  to  himself  the  application  to  sell. 

It  is  clearly  proved  that  the  note  never  was  delivered  to 
Munroe.  It  was  indorsed  in  blank  and  delivered  to  Stone, 
and  remained  in  his  possession  up  to  the  day  of  sale,  Munroe 
having  no  control  over  it. 

Complainant  further  insists,  no  cestui  que  trust  being  named 
in  the  deed,  it  was  such  a  conveyance  as  the  grantor  could 
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have  adopted  as  for  his  own  benefit,  and  there  being  no  dec- 
laration of  trust  in  the  deed,  the  instrument,  as  a  trust,  is  void 
by  the  Statute  of  Frauds  and  Perjuries. 

We  do  not  see  the  force  of  this  position.  Stone  being  the 
holder  of  the  note,  he  was  the  cestui  que  trust  for  all  the  pur- 
poses of  the  conveyance,  and  the  deed  was  expressly  made  in 
trust  to  secure  him,  the  holder,  in  the  payment  of  the  note. 
Stone  himself  could  not  have  sold  the  premises.  The  power 
is*  to  the  grantee,  in  trust,  that,  in  case  of  default  in  the  pay- 
ment of  the  note,  then,  on  the  application  of  the  legal  holder 
of  said  note,  it  shall  and  may  be  lawful  for  the  said  party 
of  the  second  part,  his  heirs,  assigns  or  successors  in  trust, 
etc.,  '"to  sell  and  dispose  of  the  premises/7  etc. 

This  is,  in  all  essential  particulars,  a  deed  of  trust,  and  not 
a  mortgage,  and  the  power  was  properly  exercised  if  the  trus- 
tee gave  the  required  notice  of  the  time  and  place  of  sale. 

In  pressing  the  idea  that  this  deed  was  a  mortgage,  and 
could  only  be  foreclosed  by  the  owner  of  the  note,  counsel 
say,  as  Stone  and  Munroe  both  testify  that  the  note  belonged 
to  Stone,  then  Stone  should  have  exercised  the  power  of  sale, 
the  mortgage  only  being  an  incident  to  the  note.  To  illus- 
trate his  position,  reference  is  made  to  several  cases  decided 
by  this  court.  Herring  et  al.  v.  Woodhull,  29  111.  92,  which 
case  holds  that  the  assignment  of  a  note  secured  by  mortgage 
carries  the  mortgage  with  it.  How,  if  not  a  mortgage?  Par- 
dee v.Lindley,  31  ib.  174,  decides,  where  a  person  holds  a  note 
secured  by  mortgage  containing  a  power  of  sale,  an  assign- 
ment of  the  note  carries  the  mortgage  with  it,  and  vests  the 
power  of  sale  in  the  assignee;  and,  in  Hamilton  v.  Lubukee, 
51  ib.  415,  it  was  held,  where  the  mortgage  alone  was  assigned 
by  an  indorsement  thereon,  without  an  assignment  of  the 
note,  the  mortgage  not  being  an  instrument  assignable  by  the 
common  law  or  by  statute,  would  not  operate  to  pass  the 
power  of  sale  to  the  assignee,  but  would  remain  with  the 
mortgagee.  Strother  v.  Law,  54  ib.  413,  is  in  conformity  with 
this  ruling. 
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In  this  case,  Rosbrook  executed  a  note  payable  to  himself, 
and  indorsed  the  same  in  blank,  and  delivered  it  to  Stone. 
He  likewise  executed  a  deed  of  trust  to  Munroe,  authorizing 
Munroe  to  execute  the  power  therein  in  case  of  default  in  the 
payment  of  the  note.  This  instrument  conferred  no  power 
upon  Stone  in  any  event  or  in  any  shape  or  form  whatever. 
It  was  not  Stone  who  was  to  sell,  but  it  was  Munroe,  on  the 
application  of  the  legal  holder  of  the  note,  who  was  Stone, 
should  make  the  sale. 

Appellant's  counsel  lays  much  stress  on  the  fact  that  the 
deed  recites  the  note  as  having  been  indorsed  by  Rosbrook  to 
Munroe,  when,  in  fact,  Munroe  never  saw  the  note  until  nearly 
one  year  after  its  execution  and  delivery  to  Stone.  But  suppose 
the  note  had  been  originally  delivered  to  Munroe,  it  was  in- 
dorsed in  blank,  and  of  course  transferable  by  delivery.  The 
presumption  would  then  arise,  that  he  had  transferred  it  to 
Stone  by  delivery,  for  it  is  not  contended  Munroe  ever  in- 
dorsed the  note.  How,  then,  could  Stone  have  become  vested 
with  the  power  of  sale,  under  the  ruling  in  Hamilton  v.  Lub- 
ukee,  supra,  and  Str other  v.  Law,  supra,  in  which  it  is  held 
that  a  mere  transfer  of  a  note  by  delivery  will  not  pass  the 
power  of  sale? 

The  power  of  sale  being  vested  in  Munroe,  the  sale  was 
properly  made  by  him,  and  could  be  made  by  no  other  per- 
son. 

The  remaining  question  is,  were  the  requisites  of  the  deed 
in  respect  to  advertising  the  sale  strictly  complied  with  by 
the  trustee?  Of  this  we  have  no  doubt.  More  than  ten 
days'  notice  of  the  sale  was  given.  The  first  publication  was 
on  the  2d  day  of  May,  and  the  last  on  the  12th  day  of  May, 
in  consecutive  numbers  of  a  daily  paper  published  in  Chicago. 
The  deed  does  not  require  there  shall  be  ten  daily  publica- 
tions, but  ten  days'  notice,  and  simple  computation  shows  that 
from  the  2d  day  of  May,  inclusive,  to  the  13th  of  May,  ex- 
clusive, there  are  more  than  ten  days. 
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The  notice  is  not  materially  different  from  the  one  held  to 
be  sufficient  in  Weld  et  al  v.  Bees,  48  ib.  428.  We  think  it 
sufficient  in  this  case. 

None  of  the  objections  of  appellant   are   tenable,  and  we 

affirm  the  decree  of  the  Superior  Court. 

Decree  affirmed. 


George  W.  Clark,  Jr. 

v. 

Lewis  Dutton. 

1.  Interest — liquidated  account.  If  a  party  receives  notes,  property 
and  cash,  for  which  he  agrees  to  execute  his  promissory  note  in  a  given 
sum  to  the  party  letting  him  have  the  same,  this  will  make  the  account  or 
debt  a  liquidated  one,  and  interest  is  recoverable  upon  the  debt,  under  the 
statute. 

2.  Debt — when  liquidated.  A  debt  is  liquidated  when  it  is  certain  what 
is  due  and  how  much  is  due.  Although  it  may  appear  that  something  is 
due,  if  it  does  not  also  appear  how  much  is  due,  the  debt  is  not  liquidated. 
An  unliquidated  debt  is  one  which  one  of  the  parties  can  not  alone  render 
certain. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Lewis  Dutton  against 
George  W.  Clark,  Jr.,  to  recover  the  value  of  certain  notes 
and  other  property  alleged  to  have  been  sold  by  the  plaintiff 
to  the  defendant,  and  for  which  the  defendant  was  to  give  his 
note,  as  was  alleged,  for  $5000,  with  security.  The  cause 
was  tried  by  the  court,  without  a  jury,  who  found  for  the 
plaintiff,  and  allowed  interest  on  the  debt,  and  rendered  judg- 
ment accordingly.  To  reverse  this  judgment  the  defendant 
appealed. 

Messrs.  Gardner  &  Schuyler,  for  the  appellant. 

Mr.  W.  D.  Barry,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  first  and  principal  objection  urged  as  a  cause  for  the 
reversal  of  this  judgment  is,  that  the  finding  of  the  court 
below  was  contrary  to  the  evidence. 

Appellee's  claim  is,  that  appellant  is  indebted  to  him  for 
$5000,  in  notes  on  Hass  and  Powell,  appellee's  check  for 
$500,  a  pair  of  horses  of  the  value  of  $175,  and  a  horse,  buggy, 
harness  and  lap-robe,  of  the  value  of  $200,  which  appellee  let 
appellant  have,  in  the  fall  of  1871,  shortly  after  the  great  fire 
in  Chicago,  to  enable  him  to  start  in  business.  There  appears 
to  be  no  controversy  but  that  appellant  received  this  money 
and  property  from  appellee,  but  the  parties  differ  widely  as  to 
the  terms  upon  which  it  was  received,  appellee  claiming  that 
appellant  agreed  to  give  him  a  note  for  it,  secured  by  mort- 
gage, and  appellant,  who  was  at  that  time  the  son-in-law  of 
appellee,  claiming  that  it  was  a  gift  to  his  wife,  appellee's 
daughter,  who  is  since  deceased,  with  the  privilege  of  a  pres- 
ent use  by  appellant. 

The  parties,  in  giving  testimony,  directly  contradict  each 
other,  and  each  is,  to  some  extent,  corroborated  by  the  testi- 
mony of  other  witnesses.  Without,  however,  going  through 
the  useless  process  of  repeating  the  evidence  at  length,  and 
giving  the  reasoning  by  which  our  conclusion  thereon  is 
formed,  we  deem  it  only  necessary  to  say  that  we  are  entirely 
satisfied  that  the  finding  of  the  court  below  was  correct.  To 
our  apprehension  the  evidence  fairly  preponderates  in  favor 
of  the  appellee. 

It  is  claimed,  however,  that,  even  if  this  be  conceded,  still 
it  was  error  for  the  court  below  to  allow  interest  upon  appel- 
lee's claim.  From  appellant's  view  of  the  case,  most  certainly 
interest  should  not  be  allowed,  for  his  view  excludes  the  allow- 
ance of  the  principal  ;  but  from  appellee's  view  of  the  case, 
which  we  are  compelled  to  assume  is  the  true  one,  there  can 
be  no  question  but  that  it  was  competent  to  allow  interest. 


1873.]  Mapes  v.  The  People.  523 

Syllabus. 

Under  our  statute  it  is  proper  to  allow  interest  upon  a 
liquidated  account. 

If  appellant  received  the  money  and  the  property  at  the 
prices  claimed,  and  agreed  to  give  a  promissory  note  therefor, 
we  are  at  a  loss  to  perceive  what  remained  to  be  done  to 
liquidate  the  account.  It  can  not  be  that  it  required  the 
execution  of  the  note  to  complete  it,  for  the  interest  would 
then  be  computed  upon  the  note  and  not  upon  a  liquidated 
account,  as  is  authorized  by  the  statute.  Bouvier  says:  "A 
debt  is  liquidated  when  it  is  certain  what  is  due,  and  how 
much  is  due,  cum  certum  est  an  et  quantum  debeatur  ;  for,  al- 
though it  may  appear  that  something  is  due,  if  it  does  not 
also  appear  how  much  is  due,  the  debt  is  not  liquidated.  An 
unliquidated  debt  is  one  which  one  of  the  parties  can  not  alone 
render  certain."  (Law  Dictionary,  vol.  2,  73,  title,  --Liquid- 
ated.") 

There  does  not  appear  here  to  be  any  dispute  as  to  the 
value  or  amount  of  what  was  received,  even  from  appellant's 
version  of  the  facts. 

The  evidence  preponderates  that  the  debt  was  liquidated, 
to  the  same  extent  that  it  preponderates  that  a  debt  existed  at 
all. 

The  judgment  of  the  court  below  is  affirmed 

Judgment  affirmed. 


Frederick  Mapes 

v. 

The  People  oe  the  State  of  Illinois. 

1.  Criminal  law — technical  objections  not  favored.  When  the  charge 
against  a  party  in  an  indictment  is  so  plainly  stated  that  he  ma}*  know 
how  to  make  his  defense,  and  the  jury  may  readily  understand  the  nature 
of  the  accusation,  the  trial  ought  to  be  conducted  solely  with  a  view  to 
determine  whether  the  accused  is  guilt}-  or  innocent.     This  court  is  not 


( 
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inclined  to  regard  with  favor  mere  trivial  objections   interposed  for  no 
other  purpose  than  to  obstruct  the  administration  of  justice. 

2.  Spirituous  liquor — indictment  for  selling  to  one  in  the  habit  of 
becoming  intoxicated.  An  indictment  which  charged  that  the  defendant 
"on,  etc.,  at,  etc.,  intoxicating  liquors  to  one  C  D,  a  person  then  in  the 
habit  of  getting  intoxicated,  unlawfully  did  then  and  there  sell,  contrary 
to  the  form  of  the  statute,"  etc.,  was  held  sufficient.  It  is  not  necessary 
to  aver  that  the  defendant  knew  of  the  habits  of  the  person  to  whom  the 
liquor  was  sold.     The  sale  is  made  at  the  peril  of  the  party  selling. 

3.  Same — sufficiency  and  competency  of  proof '.  On  the  trial  of  one  for 
selling  intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxicated, 
it  is  competent  to  prove  by  witnesses  that  they  have  frequently  seen  such 
person  under  the  influence  of  intoxicating  liquor;  and  proof  that  such 
person  was  in  the  habit  of  using  such  liquor  intemperately,  is  sufficient 
proof  that  he  is  in  the  habit  of  getting  intoxicated. 

4.  Jury — challenge  as  to  mode  of  drawing.  Where  the  office  of  county 
clerk  was  divided  in  a  county,  the  fact  that  the  person  acting  as  county 
clerk  for  mere  county  matters,  assisted  in  the  drawing  of  a  jury,  instead 
of  the  clerk  who  attended  to  the  business  of  the  court  in  probate  and 
other  matters,  was  regarded  as  no  ground  for  a  challenge  to  the  array,  he. 
being  de  facto  a  eountj*-  clerk,  and  the  objection  was  considered  trivial. 

5.  Officer—  acts  of  binding.  An  officer  de  facto  is  one  who  has  the 
reputation  of  being  the  officer  he  assumes  to  be,  in  the  exercise  of  the 
functions  of  the  office,  and  yet,  in  point  of  law,  may  not  be  entitled  to  the 
office.  Until  such  an  officer  is  in  some  lawful  way  adjudged  to  hold  the 
office  and  perform  its  duties  without  authority  of  law,  his  acts  must  be 
regarded  valid. 

6.  Circuit  court— jurisdiction  to  try  for  misdemeanors.  Under  the 
constitution,  the  circuit  courts  have  original  jurisdiction  in  all  cases  in 
"law  and  equUy,"  and  the  legislature  can  not  deprive  them  of  the  juris- 
diction to  try  persons  charged  with  misdemeanors.  It  may,  however, 
confer  concurrent  jurisdiction  of  such  matters  upon  county  courts. 
Therefore,  it  is  not  error  for  the  circuit  court  to  refuse  to  certify  a  case 
of  misdemeanor  to  the  county  court,  As  both  courts  have  jurisdiction 
of  such  offenses,  under  the  law  of  1872  for  increasing  that  of  the  county 
court,  and  the  constitution,  it  follows  that  the  first  obtaining  jurisdiction 
in  a  particular  case,  may  retain  it  until  it  pronounces  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago  county ; 
the  Hon.  William  Brown,  Judge,  presiding. 

This  was  an  indictment  against  Frederick  Mapes  for  selling 
intoxicating  liquor  to  one  Bissel  Rice,  who,  it  was  alleged, 
was  in  the  habit  of  getting  intoxicated. 
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The  indictment,  leaving  out  the  formal  parts,  was  as  fol- 
lows: 

"1,  That  Frederick  Mapes,  on,  etc.,  at,  etc.,  intoxicating 
liquors  to  one  Bissel  Rice,  a  person  then  in  the  habit  of  get- 
ting intoxicated,  unlawfully  did  then  and  there  sell,  contrary 
to  the  form  of  the  statute,"  etc. 

The  court  overruled  a  motion  to  certify  the  cause  and  papers 
to  the  county  court  for  process  and  trial,  and  also  a  motion 
to  quash  the  indictment.  The  defendant  pleaded  not  guilty. 
On  the  trial  the  prosecution  proved  by  Bissel  Rice  that 
he  bought  intoxicating  liquor  of  the  defendant,  and  by  sev- 
"eral  other  witnesses  that  they  were  acquainted  with  Rice, 
and  the  length  of  time  they  were  so  acquainted  with  him. 
The  following  question  was  asked  the  witnesses  by  the  pros- 
ecution :  "  Have  you  ever  seen,  during  that  time,  the  witness 
Bissel  Rice  under  the  influence  of  intoxicating  liquors?" 
The  defendant  objected  to  such  question  as  irrelevant,  incom- 
petent, and  as  seeking  an  opinion  from  the  witnesses  upon  a 
matter  in  which  they  were  not  shown  to  be  experts,  and 
because  no  sufficient  foundation  had  been  laid.  The  court 
overruled  the  objection.  The  witnesses  testified  in  substance 
that  they  had  frequently  seen  him  under  the  influence  of 
intoxicating  liquors,  or  when  they  considered  him  so,  some 
stating  as  often  as  once  a  week,  and  some  that  it  was  as  often 
as  he  came  to  town.  It  was  also  proved  by  two  or  three 
witnesses  that  they  had  seen  Rice  drunk,  one  as  many  as  a 
hundred  times,  he  thought. 

The  jury  found  the  defendant  guilty,  and  the  court  over- 
ruled defendant's  motion  for  a  new  trial,  and  rendered  judg- 
ment on  the  verdict.  The  defendant  brings  the  case  here  by 
writ  of  error. 

Mr.  N.  C.  Warner,  and   Mr.  L.  F.  Warner,   for   the 

appellant. 

Mr.  James  K.  Edsale,  Attorney  General,  and  Mr.  J.  C. 
Garver,  State's  Attorney,  for  the  People. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  plaintiff  in  error  was  indicted  for  selling  intoxicating 
liquors  to  a  person  alleged  to  be  in  the  habit  of  getting 
intoxicated.  On  the  trial  he  was  found  guilty,  in  the  manner 
and  form  as  charged,  and  the  court  pronounced  judgment  on 
the  verdict. 

Numerous  errors  are  assigned,  but  it  is  not  deemed  neces- 
sary to  comment  on  all  of  them  severally.  It  is  sufficient  to 
sav  we  have  examined  all  the  objections  taken,  and  find  that 
many  of  them  are  of  the  most  technical  character,  and  in 
nowise  affect  the  merits  of  the  case.  If  all  the  errors  assigned 
could  be  sustained,  the  practice  in  our  courts  would  become 
so  complicated,  it  would  be  difficult,  if  at  all  possible,  to  pro- 
cure a  conviction  in  any  case,  that  would  stand.  When  the 
charge  against  a  party  is  stated  so  plainly  that  he  may  know 
how  to  make  his  defense,  and  the  jury  may  readily  under- 
stand the  nature  of  the  accusation,  the  trial  ought  to  be  con- 
ducted solely  with  a  view  to  determine  whether  the  accused 
is  gfuiltv  or  innocent.  We  are  not  inclined  to  regard  with 
favor  mere  trivial  objections  interposed  for  no  other  purpose 
than  to  obstruct  the  administration  of  the  law. 

The  objection,  the  indictment  is  bad  for  the  want  of '  an 
allegation  of  a  scienter,  is  disposed  of  in  the  case  of  McCulcheon 
v.  The  People,  post,  p.  601.  That  was  an  indictment  for  selling 
intoxicating  liquors  to  a  minor  without  a  written  order  from 
either  of  his  parents,  guardian  or  family  physician,  under  the 
first  clause  of  the  second  section  of  the  act  of  1872,  under  the 
latter  clause  of  which  section  the  present  prosecution  was  com- 
menced. It  was  there  declared  it  was  not  necessary  to  aver 
in  the  indictment  a  scienter;  that  it  was  sufficient  if  the  proof 
showed,  on  the  trial,  defendant  had  sold  intoxicating  liquors 
to  a  person  contrary  to  the  provisions  of  the  statute,  and  that 
it  was  immaterial  whether  he  knew  at  the  time  the  party  to 
whom  the  sale  was  made  was  a  minor.  The  licensee  makes 
the  sale  at  his  peril.     The  reasoning  in  that  case  will  apply 


1873.]  Ma  pes  v.  The  People,  527 

Opinion  of  the  Court. 

with  equal  force  to  the  case  at  bar,  and  it  is  not  necessary 
we  should  restate  our  views. 

This  cause  was  tried  in  the  circuit  court  of  Winnebago 
county,  and  it  is  insisted  that  court  did  not  have  jurisdiction. 
Prior  to  the  commencement  of  the  trial,  defendant  moved 
the  court  to  cause  the  indictment  to  be  certified  to  the  county 
court,  under  the  provisions  of  the  act  of  1872.  This  motion 
the  court  overruled,  and  proceeded  to  try  the  cause,  against 
the  objection  of  defendant.  It  is  provided,  by  the  third  par- 
agraph of  the  first  section  of  the  act  to  increase  the  jurisdic- 
tion of  county  courts,  such  courts  shall  have  "exclusive 
jurisdiction  in  all  criminal  cases  and  misdemeanors  where 
the  punishment  is  not  imprisonment  in  the  penitentiary,  or 
death. "  The  constitution,  however,  confers  original  jurisdic- 
tion on  circuit  courts  in  all  cases  in  "law  and  equity,"  and 
such  appellate  jurisdiction  as  is  or  may  be  provided  by  law. 
It  also  gives  county  courts  a  limited  original  jurisdiction,  and 
"such  other  jurisdiction  as  may  be  provided  for  by  general 
law." 

No  doubt,  under  these  constitutional  provisions  it  is  com- 
petent for  the  General  Assembly  by  general  law  to  confer  on 
county  courts  jurisdiction  in  all  cases  in  "law  or  equity," 
but  it  is  not  perceived  how  it  can  deprive  circuit  courts  of 
their  original  jurisdiction  given  by  that  instrument.  Circuit 
courts  can  only  exercise  such  appellate  jurisdiction  as  may 
be  given  by  law,  and  this  may  be  the  subject  of  regulation 
from  time  to  time,  as  may  be  deemed  expedient.  But  not  so 
as  to  their  original  jurisdiction.  If  the  legislature  can  deprive 
circuit  courts  of  jurisdiction  in  one  class  of  cases,  the  same 
power  would  enable  it  to  take  away  all  jurisdiction.  It 
certainly  possesses  no  power  to  abolish  a  court  created  by  the 
constitution,  or,  what  is  practically  the  same  thing,  take  away 
its  original  jurisdiction  conferred  by  the  provisions  of  that 
instrument.  Myers  et  al.  v.  The  People,  67  111.  503.  Where  it 
can  be  done,  we  prefer  to  so  construe  a  law  that  it  may  not  seem 
to   be   in   conflict  with   the   constitution,  and  we   think  the 
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reasonable  construction  of  the  act  of  1872  is,  that  the  General 
Assembly  only  intended  to  confer  jurisdiction  upon  county 
courts  in  a  certain  class  of  cases  enumerated,  concurrently 
with  circuit  courts.  Hence,  either  court  would  have  juris- 
diction, and  the  one  that  first  obtained  jurisdiction  could 
retain  it  until  it  pronounced  judgment. 

It  is  claimed  the  jurors  in  attendance  at  the  term  of  the 
circuit  court  at  which  plaintiff  in  error  was  tried,  were  not 
drawn  in  the  manner  prescribed  in  the  act  of  1872,  in  rela- 
tion to  jurors,  and  there  was  such  irregularity  as  would  con- 
stitute cause  for  challenge  to  the  array. 

The  informality  charged  is,  that  the  duties  required  by 
law  to  be  performed  by  the  county  clerk  in  relation  to  the 
drawing  of  jurors,  were  not  in  fact  performed  by  him,  but 
by  one  Benjamin  F.  Lee. 

By  an  act  of  the  General  Assembly,  passed  in  1855,  the 
duties  of  the  office  of  county  clerk  of  Winnebago  county 
were  divided.  It  provided  for  the  biennial  appointment  of 
a  clerk  by  the  board  of  supervisors,  who  wTas  to  be  sworn, 
give  bond,  and  perform  all  the  duties  required  by  law  of  the 
county  clerk,  except  those  arising  under  the  69th  chapter 
R.  S.  1845,  and  the  laws  and  constitutional  provisions  that 
give    county  courts  jurisdiction  in  law  and  probate   matters. 

Ever  since  that  law  was  in  force,  the  clerks  appointed  by 
the  board  of  supervisors  have  performed  all  the  duties  per- 
taining to  the  office  of  county  clerk,  excluding  those  expressly 
excepted  by  its  provisions.  Lee  was  appointed  to  that  office 
in  1869,  and  re-appointed  in  1871,  and  during  all  that  period 
has  performed  all  the  duties  of  county  clerk  under  the  act 
of  1855.  After  the  passage  of  the  Jury  Act  of  1872,  he 
assumed  to  and  did  discharge  the  duties  imposed  by  its  terms 
upon  the  county  clerk,  up  to  the  time  of  selecting  the  jury 
complained  of. 

Whether  Lee  was  an  officer  de  jure  is  not  material  for  us 
to  determine  in  this  case.  It  is  enough,  for  the  purposes  of 
this  trial,  that  he  was  an  officer  de  facto,  and  in  possession  of 
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the  office,  performing  its  duties.  An  officer  de  facto  is  said 
to  be  one  who  has  the  reputation  of  being  the  officer  he 
assumes  to  be,  in  the  exercise  of  the  functions  of  the  office, 
and  yet  is  not  a  good  officer  in  point  of  law.  The  King  v. 
Corporation  of  Bedford  Level,  6  East,  369. 

Lee's  right  to  exercise  the  duties  of  the  office  of  countv 
clerk  had  then  never  been  questioned  in  any  mode  known  to 
law  for  inquiring  by  what  authority  he  assumed  to  hold  the 
office.  Until  he  is  in  some  lawful  way  adjudged  to  hold  the 
office  and  perform  its  duties  without  authority  of  law,  his 
official  acts  must  be  regarded  as  valid.  Any  other  rule  would 
be  most  disastrous  to  the  public  interests.  Ex  parte  Strong, 
21  Ohio,  610;   The  State  v.  Carrol,  38  Conn.  449. 

The  error  complained  of  is  at  most  a  trivial  one,  and  it 
can  hardly  be  insisted  it  Avorked  any  injury  to  the  accused. 
It  is  not  contended  there  was  any  misconduct  in  the  prepara- 
tion of  the  list  from  which  the  jurors  were  to  be  drawn.  The 
names  were  regularly  placed  in  the  box,  and  the  law  requires 
the  drawing  to  be  don^Jay  the  clerk  of  the  court  in  which 
the  jury  is  to  serve,  in  the  presence  of  the  county  clerk,  after 
the  box  containing  the  names  had  been  well  shaken  by  him. 
What  possible  difference  could  it  make  in  the  result,  whether 
the  box  containing  the  names  was  awell  shaken"  by  La  Monte 
or  Lee?  The  drawing  was,  in  fact,  done  in  the  room  with 
La  Monte,  who  is  alleged  to  be  the  county  clerk.  Every 
duty  enjoined  by  law  was  actually  performed  by  Lee  in  the 
same  room  with  La  Monte,  where  he  could  see  what  was 
taking  place.  It  does  not  appear  that  La  Monte  ever  assumed 
to  discharge  any  of  the  duties  imposed  by  the  law  of  1872  in 
the  selection  of  jurors.  It  seems  to  have  been  conceded  by 
him  it  belonged  to  Lee  to  perform  these  duties.  So  slight  an 
error  in  the  selection  of  a  jury,  if  it  was,  indeed,  irregular, 
ought  not  to  be  ground  for  a  challenge  to  the  array,  and  a 
cause  for  a  reversal  of  a  judgment  in  all  things  else  regular. 

The  case  of  Ferris  v.  The  People,  35  N.  Y.  125,  was  a  case 
where  the  life  of  the  prisoner  was  involved,  and  although  it 
34— 69th  III. 
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Mr.  Justice  Walker  arid  Mr.  Justice  McAllister,  dissenting. 

was  conceded  that  the  most  culpable  irregularities  existed  in 
reference  to  the  drawing  of  the  additional  panel  of  jurors 
ordered  by  the  court,  such  as  would  subject  the  officers  to 
punishment,  yet  it  was  held  not  to  be  a  ground  for  a  reversal  of 
the  judgment,  for  the  reason  the  rights  of  defendant  were  not 
affected,  and  he  was  not  prejudiced  by  the  irregularities.  So 
we  may  say,  in  this  case,  the  accused  has  been  given  a  fair 
trial  in  a  court  of  competent  jurisdiction,  before  an  impartial 
jury,  and  that  is  all  he  has  a  right  to  expect  or  demand. 
The  law  guarantees  such  a  trial  to  every  man,  no  matter  what 
his  station  in  life,  nor  the  character  of  the  offense  with  which 
he  is  charged,  and  whenever  that  is  secured  to  him,  if  pun- 
ishment follows  it  must  be  attributed  to  his  own  guilty  con- 
duct in  the  commission  of  crime,  from  the  consequences  of 
which  it  is  not  in  the  power  of  the  courts  to  relieve  him. 

The  proof  shows,  beyond  a  reasonable  doubt,  Bissel  Rice,  to 
whom  it  is  alleged  the  liquors  were  sold,  was  a  person  in  the 
habit  of  getting  intoxicated.  The  evidence  offered  to  prove 
that  fact  was  entirely  competent,  and  the  court  committed  no 
error  in  permitting  it  to  go  to  the  jury.  We  will  indulge  in 
no  subtile  distinctions  as  to  the  meaning  of  the  words  used  in 
the  statute.  They  are  to  be  understood  in  their  ordinarv 
signification,  and  the  jury  will  have  no  hesitation  in  coming 
to  the  conclusion  that  a  person  in  the  habit  of  using  intoxi- 
cating liquors  inteinperately,  is  one  "who  is  in  the  habit 
of  getting  intoxicated." 

No  material  error  appearing  in  the  record,  the  judgment 
must  be  affirmed.  Judgment  affirmed. 

Mr.  Justice  Walker  and  Mr.  Justice  McAllister, 
dissenting:  The  court  below  refused  to  instruct  the  jury,  on 
behalf  of  the  accused,  that,  in  order  to  convict,  it  was  neces- 
sary that  the  accused  knew  that  Rice  was  in  the  habit  of 
getting  intoxicated,  but  on  the  contrary,  instructed  that  such 
knowledge  was  not  necessary  to  be  shown.  This,  we  think, 
was  error,  upon  the  grounds  stated  in  our  dissent  in  the  case 
of  McCutcheon  v.  The  People,  j)ost,  p.  601. 
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Hiram  Gould 

v. 

Mary  E.  Steknbukg,  Admx.,  etc. 

1.  Judgment — in  joint  action  on  contract,  must  be  against  all  the  defend- 
ants. There  is  no  warrant  in  law  for  rendering  separate  judgments  for 
different  amounts  against  defendants  severally,  when  sued  in  a  joint  action 
upon  a  contract,  and  all  are  served  with  process. 

2.  While  it  is  true  that,  on  a  joint  and  several  contract,  an  action  lies 
against  each  defendant  separately,  yet  where  the  plaintiff  treats  the  con- 
tract as  joint  by  suing  the  makers  jointly,  the  rule  of  recovery  in  actions 
upon  joint  contracts  must,  govern. 

3.  Where  a  judgment  by  default  against  two  defendants  was  set  aside 
as  to  one,  and  a  trial  had  and  a  judgment  rendered  as  to  him  for  a  less 
sum  than  the  judgment  against  the  other:  Held,  that  the  proceedings 
were  erroneous,  and  that  the  default  should  have  been  set  aside  as  to  both, 
and  on  the  trial  the  damages  should  have  been  assessed  against  both,  and 
judgment  rendered  thereon. 

Writ  of  Error  to  the  Circuit  Court  of  Will  county;  the 
Hon.  Jesse  O.  Norton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Mary  E.  Stern- 
burg,  administratrix  of  the  estate  of  Philip  A.  Sternburg, 
deceased,  against  Hiram  Gould  and  Amasa  Richardson,  upon 
two  promissory  notes.     The  facts  appear  in  the  opinion. 

Mr.  W.  H.  Richardson,  and  Mr.  H.  L.  Richardson,  for 
the  plaintiff  in  error. 

Mr.  R.  E.  Barber,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  record  in  this  case  shows  that  a  joint  action  was 
brought  against  Richardson  and  Gould  upon  two  promissory 
notes  executed  by  them,  the  declaration  containing  two 
counts,  one  upon  each  note.  Both  the  defendants  were  served 
with  process,  and,  at  the  December  term,  1859,  of  the  Will 
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circuit  court,  final  judgment  was  rendered  by  default  against 
both  defendants  for  the  sum  of  $485.26.  Subsequently,  the 
default  was  set  aside  as  against  Gould,  and  he  pleaded.  Issues 
were  joined  upon  his  pleas,  and  afterward,  at  the  January 
term,  1867, — the  plaintiff  in  the  meantime  having  entered  a 
nolle  prosequi  as  to  one  count  of  the  declaration, — a  judgment 
was  rendered  against  Gould  alone,  for  the  sum  of  $322.40. 

Gould  brings  the  case  here  by  writ  of  error,  and  assigns 
for  error  the  entry  of  such  judgment  against  him. 

We  know  of  no  warrant  in  the  law  for  rendering  separate 
judgments  for  different  amounts  against  defendants  severally, 
when  sued  in  a  joint  action  upon  a  contract,  and  all  served 
with  process.  In  such  case,  there  can  be  but  one  judgment 
for  one  amount,  and  it  must  be  against  all  the  defendants, 
unless  one  or  more  of  them  be  discharged  from  the  suit.  The 
proper  course  here  would  have  been  to  have  set  aside  the 
judgment  by  default  against  ^Richardson  as  well  as  Gould, 
and  then,  on  trial  of  the  issues  tendered  by  Gould,  to  have 
assessed  the  damages  against  both  defendants,  and  have  ren- 
dered a  joint  judgment  against  them.  Wight  et  al.  v.  Mere- 
dith etal,  and  Same  v.  Hoffman,  4  Scam.  360,  362. 

It  is  contended  that,  because  the  notes  were  joint  and  sev- 
eral, the  separate  recoveries  were  allowable.  But,  in  order  to 
that,  separate  suits  must  have  been  brought. 

The  plaintiff  .was  at  liberty  to  proceed  against  the  parties 
jointly,  or  each  separately. 

Having  elected  to  bring  a  joint  action,  and  treat  the  con- 
tracts as  joint  ones,  the  rule  of  recovery  as  in  an  action  upon 
a  joint  contract  must  govern. 

The  judgment   against  Gould   is   reversed  and   the  cause 

remanded. 

Judgment  reversed. 
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Charles    Seabury 
v. 

Amos  M.  Ross  et  al. 

Replevin — damages  against  plaintiff,  beyond  nominal  damages,  must 
be  proved.  Where  the  plaintiff  fails  in  an  action  of  replevin,  in  the  ab- 
sence of  proof  of  actual  damages,  the  defendant  is  entitled  to  nominal 
damages  only. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
Sabin  D.  Puterbaugh,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Charles  Sea- 
bury,  against  Amos  M.  Ross  and  D.  D.  Ross,  before  a  justice 
of  the  peace,  for  a  mare,  and  taken  by  appeal  to  the  circuit 
court.  A  trial  was  had,  resulting  in  a  verdict  for  the  de- 
fendants, and  finding  that  Amos  M.  Ross  was  the  owner  of 
the  property,  and  assessing  the  damages  at  $117.  The  de- 
fendants remitted  $67,  and  judgment  was  rendered  in  favor 
of  the  defendants  for  $50  damages.  There  was  no  proof  of 
any  damages.  To  reverse  this  judgment  the  plaintiff  ap- 
pealed. 

Mr.  H.  B.  Hopkins  and  Messrs.  Cratty  Brothers,  for 

the  appellant. 

Messrs.  Clark  &  Kettell,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  judgment  must  be  reversed,  for  the  reason  that  there 
is  no  evidence  in  the  record  authorizing  the  damages  assessed 
by  the  jury.  The  effect  of  the  mere  finding  against  appel- 
lant is,  to  authorize  nominal  damages  only.  If  damages 
were  sustained  beyond  that  amount,  it  was  incumbent  on  the 
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appellees  to  prove  them.  The  jury,  in  the  absence  of  evi- 
dence, had  no  right  to  assume  that  appellees  had  sustained 
other  than  nominal  damages. 

We  perceive  no  other  error  in  the  record. 

Judgment  reversed. 


Theodore  H.  Seavey 

v. 

William  L.  Rogers. 

1.  Practice — trial  icithout  issues  being  made  up.  It  lias  been  held,  that 
where  both  parties  appear  and  go  to  trial  upon  the  merits,  without  repli- 
cation to  pleas  or  rejoinder  to  replications,  the  judgment  will  not  be 
reversed  for  the  want  of  formal  issues  of  fact  being  made  before  trial. 

2.  Same — trial  in  such  case  must  be  by  consent.  But  where  a  cause  was 
tried,  in  the  absence  of  the  plaintiff,  upon  a  plea  of  set-off,  which  was 
unanswered,  it  has  been  held  that  it  was  error,  as  there  was  no  issue  of 
fact  to  be  tried,  and  no  waiver  on  the  part  of  the  plaintiff. 

3.  Same — where  plea  is  unanswered.  Where  the  plaintiff  fails  to  reply- 
to  the  defendant's  pleas,  the  law  requires  the  defendant  to  take  a  rule  on 
the  plaintiff  to  answer  them,  and,  on  failure  to  comply  with  the  rule,  the 
proper  practice  is  for  the  court  to  dismiss  the  suit  for  want  of  prosecu- 
tion. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county. 

This  was  an  action  of  assumpsit,  brought  by  Theodore  H. 
Seavey,  against  William  L.  Rogers.  The  proceedings  in  the 
court  below  are  stated  in  the  opinion  of  the  court. 

Mr.  Samuel  Appleton,  for  the  plaintiff  in  error. 
Mr.  E.  B.  Payne,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Theodore  H. 
Seavey  against  William  L.  Rogers,  in  the  Superior  Court  of 
Cook  county. 
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The  record  shows  that  the  suit  was  commenced  Nov.  28, 
1871.  At  the  January  term,  1872,  the  defendant  failed  to 
plead,  and  a  default  was  taken.  On  the  6th  day  of  February 
defendant  filed  two  pleas,  general  issue  and  set-off.  On  the 
26th  day  of  March,  on  motion  of  defendant,  the  default  which 
had  been  entered  at  the  January  term  was  set  aside. 

On  the  17th  day  of  June,  and  at  the  June  term  of  the  court, 
the  plaintiff  was,  in  open  court,  called,  but  did  not  appear, 
A  jury  was  called,  the  defendant  introduced  his  evidence,  and 
a  verdict  was  rendered  in  favor  of  defendant,  against  plaintiff, 
for  $2000.  On  the  23d  day  of  June,  plaintiff  entered  a  mo- 
tion to  set  aside  the  judgment  rendered  on  the  17th,  which 
motion  the  court  overruled. 

The  plaintiff  brought  the  case  to  this  court  by  writ  of  error, 
and  assigns  various  errors  for  a  reversal  of  the  judgment. 

The  only  point  made  by  the  plaintiff,  however,  that  we 
regard  as  tenable,  is  the  one  raised  by  the  fourth  assignment 
of  error,  which  is  as  follows:  The  court  erred  in  allowing 
the  case  to  go  to  trial  without  issue  joined. 

No  replications  were  filed  to  defendant's  pleas,  and  there 
was  no  issue  formed  for  trial  by  the  court  or  a  jury. 

It  is  insisted  by  the  defendant,  that  where  parties  go  to 
trial  without  a  formal  issue  on  a  plea,  such  an  irregularity 
can  not  be  taken  advantage  of  after  verdict,  and  that  this 
case  comes  within  the  principle  of  that  doctrine.  In  support 
of  this  position,  the  following  authorities  are  cited:  Arm- 
strong v.  Mock,  17  111.  166;  Kelsey  v.  Lamb,  21  111.  559; 
Bunker  et  al.  v.  Green,  48  111.  243 ;  Beesley  et  al.  v.  Hamilton, 
50  111.  88  ;  Barnett  v.  Graff,  52  111.  170. 

In  the  first  case  cited,  the  parties  appeared  and  went  to 
trial  without  a  formal  issue  on  the  fourth  plea.  The  third 
plea,  however,  upon  which  issue  was  taken,  was,  in  substance, 
like  the  fourth.  In  that  case  it  was  held,  proceeding  to  trial 
without  formal  issue  will  be  considered,  after  a  verdict,  as  a 
waiver  of  either  the  issue  or  the  plea. 
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In  case  of  Kehey  v.  Lamb,  three  pleas  were  filed,  and  no 
replications  to  either  ;  but  in  that  case  the  parties  waived  a 
jury,  and  tried  the  case,  by  consent,  before  the  court.  In 
that  case  the  court  said  :  "As  a  general  rule  of  pleading 
and  practice,  it  is  true  that  it  is  error  to  proceed  to  the  trial 
of  a  cause  until  an  issue  of  fact  is  formed  on  each  of  the  pleas 
filed.  But  this  rule  has  no  application  to  cases  where,  by 
consent  of  the  parties,  formal  written  issues  are  dispensed 
with.  There  can  be  no  doubt  that  the  parties  may  agree  to 
try  a  cause  without  plea  or  replication  being  filed,  and  by 
such  agreement  the  parties  would  be  estopped  from  insisting 
upon  the  want  of  a  plea  or  replication,  as  error." 

In  case  of  Bunker  v.  Green,  to  one  or  two  of  the  pleas  no 
replication  was  filed.  This  court  refused  to  reverse  for  that 
reason,  on  the  ground  that  the  parties  submitted  to  a  trial, 
and  treated  the  pleas  in  all  respects  as  if  replications  had 
been  filed. 

In  case  of  Beesley  et  al.  v.  Hamilton,  five  special  pleas  were 
not  answered.  This  court  refused  to  reverse,  on  the  ground 
that  the  parties  had  consented  to  a  trial  before  the  court,  and 
the  case  was  tried  precisely  as  if  replications  had  been  filed. 

In  case  of  Barnett  v.  Graff,  to  two  of  the  replications  of 
plaintiff  there  was  no  rejoinder,  and  this  court  refused  to  re- 
verse for  that  reason,  on  the  ground  that  the  trial  was  entered 
upon  voluntarily  upon  the  issues  made  up. 

It  is,  therefore,  plain  to  be  seen  that  none  of  the  authorities 
cited  are  applicable  to  the  case  under  consideration.  Had 
the  plaintiff  appeared  and  voluntarily  gone  to  trial,  without 
taking  issue  on  the  pleas,  there  would  be  no  ground  for  a 
reversal  of  the  judgment ;  but  when  he  failed  to  reply  to  the 
pleas,  the  law  required  the  defendant  to  take  a  rule  on  plain- 
tiff to  answer  them,  and  in  case  he  failed  to  comply,  then  it 
would  have  been  proper  for  the  court  to  dismiss  the  cause  for 
the  want  of  prosecution.  Stephen  on  Pleading,  109  ;  1  Tidd, 
472;  2  Tidd,  718,  727,  925;  William  v.  Brunton  et  al.  3 
Gilman,  625. 
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The  trial  of  this  cause,  as  it  was  tried  before  the  Superior 
Court,  can  not  be  sustained  by  any  sound  rule  of  practice. 
The  jury  were  sworn  to  try  the  issue  joined.  No  issue  was 
joined — therefore  nothing  was  before  the  jury  for  trial.  The 
plaintiff  was  not  in  court  to  dispense  with  an  issue,  or  consent 
to  a  trial  by  agreement. 

We  are,  therefore,  of  opinion,  for  the  reason  above  indi- 
cated, the  judgment  must  be  reversed  and  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  McAllister  :  The  cause  having  been  regu- 
larly reached  for  trial,  and  the  plaintiff  failed,  upon  being 
called,  to  appear,  all  the  court  could  do  was  to  enter  a  judg- 
ment as  in  case  of  non-suit. 


Ralph  Emeeson 
v. 

A.  C.  Bemis  et  ux. 

1.  Fkaudulent  conveyance — voluntary  conveyance  to  wife  as  against 
pre-existing  creditors.  The  general  rule  is,  that  a  voluntary  conveyance,  as 
against  pre-existing  creditors,  is  fraudulent  in  law  and  void.  Where 
there  is  no  actual  fraudulent  intent,  and  the  gift,  or  provision,  made  by  a 
debtor  to  his  wife  or  child,  is  a  reasonable  one,  under  the  circumstances, 
leaving  ample  property  unencumbered  for  the  payment  of  the  party's 
debts,  not  materially  lessening  their  then  prospect  of  payment,  the  gift, 
or  provision,  will  be  sustained  as  valid. 

2.  Where  a  party,  in  embarrassed  circumstances,  through  a  relative, 
had  land  amounting  in  value  to  two-thirds  of  his  estate  conveyed  to  his 
wife,  so  that  ample  property  for  the  payment  of  his  debts,  considering 
the  amount  of  exemption  allowed,  and  the  probable  immediate  and 
necessary  and  reasonable  demands  for  the  support  of  his  family,  was  not 
left,  and  leaving  it  doubtful  if  any  thing  could  be  reached  by  his  credi- 
tors, it  was  held,  that  the  conveyance  to  his  wife  was  fraudulent  and  void 
as  to  pre-existing  creditors. 
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Appeal,  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  William  Brown,  Judge,  presiding. 

This  was  a  creditor's  bill,  filed  by  "Ralph  Emerson,  against 
A.  C.  Bemis,  and  Orissa  V.  Bemis,  his  wife,  to  subject  cer- 
tain real  estate  conveyed  to  Orissa  V.  Bemis,  to  the  payment 
of  a  judgment  against  A.  C.  Bemis.  The  opinion  of  the 
court  states  the  essential  facts  of  the  case. 

Mr.  William  Lathrop,  for  the  appellant. 

Messrs.  Crawford  &  Marshall,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  to  charge  certain  land  in 
Winnebago  county,  standing  in  the  name  of  Orissa  V.  Bemis, 
wife  of  A.  C.  Bemis,  with  the  payment  of  a  judgment  for 
about  three  hundred  dollars  in  favor  of  appellant,  against 
A.  C.  Bemis,  upon  which  execution  had  been  issued,  and 
returned  nulla  bona. 

The  original  indebtedness,  out  of  which  the  judgment  arose, 
was  evidenced  by  two  promissory  notes,  dated  July  8,  1857, 
made  by  A.  C.  Bemis  and  one  Oliver  Dufoe,  upon  which  two 
several  judgments  were  recovered,  against,  the  makers,  before 
a  justice  of  the  peace  of  Winnebago  county,  on  October  9 
and  December  11,  1858,  for  $84.13  and  $80.28,  respectively, 
on  which  executions  were  issued,  and  returned  nulla  bona,  one, 
December  24,  1858,  the  other,  January  1,  1859.  It  was  upon 
these  two  judgments  that  the  judgment  in  question  was  re- 
covered in  the  circuit  court. 

At  the  time  of  the  making  of  the  notes,  A.  C.  Bemis  was 
the  owner  of  about  146  acres  of  land  in  Winnebago  county. 
May  23,  1860,  Bemis  and  his  wife  conveyed  these  lands  by 
warranty  deed  to  one  Harding,  of  Warren  county.  In  the 
fall  of  1860,  Bemis  and  his  family  removed  to  Warren  county, 
and  lived  there  until  late  in  the  fall  of  1862,  when  he  and 
his  family  moved  back  to  Winnebago  county. 
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December  9,  1860,  Harding  re-conveyed  said  premises  to 
A.  C.  Bemis,  but  the  deed  was  not  filed  for  record  until  Oc- 
tober 2,  1862.  October  7,  1862,  A.  C.  Bemis  and  wife  con- 
veyed, by  warranty  deed,  the  same  premises,  except  about  six 
acres,  to  Horace  Dyer,  for  the  expressed  consideration  of 
$2094.60,  and  Dyer,  in  part  payment  thereof,  at  the  same 
time,  or  thereabouts,  conveyed  to  Orissa  V.  Bemis  the  57  T3^ 
acres  of  land  involved  in  this  suit. 

On  hearing,  the  court  below  dismissed  the  bill,  and  the 
complainant  appealed. 

The  only  question  presented  upon  the  record  is,  whether 
such  were  the  pecuniary  circumstances  of  A.  C.  Bemis  at  the 
time,  as  to  make  this  gift  of  this  land  to  his  wife  unimpeach- 
able, as  being  fraudulent  and  void  as  against  antecedent 
creditors. 

The  value  of  this  land  must  be  taken  to  have  been  at  that 
time  about  $1500,  according  to  Dyer's  statement  of  what, 
besides  this  land,  he  gave  for  the  land  he  purchased. 

Bemis  seems  to  have  quit  farming  in  1858,  and  to  have 
been  afterward  much  out  of  health,  and  engaged  in  no  par- 
ticular business.  Dyer,  the  brother-in-law  of  Bemis,  with 
whom  the  latter  and  his  family  stopped  for  a  time  after  their 
return  from  Warren  county  in  the  fall  of  1862,  testifies  that, 
the  only  property  he  knew  of  Bemis  having  in  the  winter  of 
1862  and  1863,  after  the  conveyance  of  this  land,  was  one 
horse,  and  that  he  furnished  Bemis  and  his  family  some  pro- 
visions and  supplies  that  winter. 

According  to  Bemis'  own  statement  and  valuation  of  his 
property  remaining  after  the  time  of  that  conveyance,  it 
would  not,  at  the  utmost,  exceed  $900,  and  in  connection 
with  the  whole  testimony,  it  should  not  be  regarded  as  to  ex- 
ceed $700.  It  was  in  such  a  form,  that,  after  the  deduction 
of  what  was  legally  exempt  from  execution,  there  would 
probably  be  none  which  would  be  exposed  to  the  levy  of  an 
execution,  except  two  small  pieces  of  land  of  six  and  five  acres, 
and  these  were  sold  in  the  spring  of  1863,  one  for  $120,  and 
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the  other  for  $75.  In  the  spring  of  1863  a  house  was  built 
upon  the  57  acres,  for  which  Dyer  furnished  materials  and 
labor  to  the  amount  of  $100  to  $200,  as  part  of  the  considera- 
tion of  the  laud  Dyer  purchased.  Bemis  had  a  family  of  five 
or  six  young  children.  In  addition  to  the  two  justice's  judg- 
ments, before  spoken  of,  there  had  been  afterwards  three  other 
judgments  against  Bemis,  for  quite  small  amounts,  recovered 
by  d liferent  parties  before  justices  of  the  peace  in  Winnebago 
county,  upon  which  executions  had  been  returned,  no  proper- 
ty found. 

ml 

The  general  rule  is,  that  a  voluntary  conveyance,  as  against 
pre-existing  creditors,  is  fraudulent  in  law  and  void. 

Mr.  Justice  Story,  after  thus  stating  the  general  rule,  says, 
the  doctrine  requires,  or  at  least  may  admit,  of  some  qualifi- 
cation in  relation  to  existing  creditors,  "where  the  circum- 
stances of  the  indebtment  and  the  conveyance  repel  any  pos- 
sible imputation  of  fraud,  as,  where  the  conveyance  is  of  a 
small  property  by  a  person  of  great  wealth,  and  his  debts 
bear  a  very  small  proportion  to  his  actual  means."  1  Story 
Eq.  Ju.  §  355.  In  Hind's  Lessee  v.  Longworth,  11  Wheat. 
199,  it  was  said,  the  mere  fact  of  being  in  debt  to  a  small 
amount  would  not  make  the  deed  fraudulent,  if  it  could  be 
shown  that  the  grantor  was  in  prosperous  circumstances  and 
unembarrassed,  and  that  the  gift  to  the  child  was  a  reason- 
able provision  according  to  his  state  and  condition  in  life, 
and  leaving  enough  for  the  payment  of  the  debts  of  the 
grantor.  In  Salmon  v.  Bennett,  1  Conn.  525,  Chief  Jus- 
tice Swift,  in  delivering  the  opinion,  says  :  "Where  there  is 
no  actual  fraudulent  intent,  and  a  voluntary  conveyance  is 
made  to  a  child  in  consideration  of  love  and  affection,  if  the 
grantor  is  in  prosperous  circumstances,  unembarrassed  and 
not  considerably  indebted,  and  the  gift  is  a  reasonable  pro- 
vision for  the  child  according  to  his  state  and  condition  in 
life,  comprehending  but  a  small  portion  of  his  estate,  leaving 
ample  funds  unencumbered  for  the  payment  of  the  grantor's 
debts,  then  such  conveyance  will  be  valid." 
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In  discussing  this  subject  in  2  Bland,  33,  Kipp  v.  Hanna, 
the  doctrine  is  thus  laid  down  :  The  true  rule,  by  which  the 
fra lid ulency  or  fairness  of  a  voluntary  conveyance  is  to  be 
ascertained  in  this  respect,  is  founded  on  a  comparative  in- 
debtedness; or,  in  other  words,  on  the  pecuniary  ability  of 
the  grantor,  at  that  time,  to  withdraw  the  amount  of  the  do- 
nation from  his  estate,  without  the  least  hazard  to  his  credi- 
tors, or  in  any  material  degree  lessening  their  then  prospects 
of  payment;  and  see  Williams  et  al.  v.  Bcmks  et  al.  11  Md. 
198  ;  Potter  v.  McDowell,  32  Mo.  369. 

Where  qualification  has  been  admitted  of  the  general  rule 
that  a  voluntary  conveyance  is  void  as  to  existing  credi- 
tors, this  is  the  tenor  of  authority  in  that  respect.  It  comes 
far  short  of  sustaining  as  valid  the  transaction   in  question. 

Bemis,  instead  of  being  in  prosperous  circumstances  and 
unembarrassed,  was  just  the  reverse.  There  were  not  only 
small  judgments  existing  against  him,  but  thev  were  shown 
by  officer's  returns  to  be  uncollectable  by  the  ordinary  process 
of  law,  so  far  as  justices'  executions  could  reach.  The  con- 
veyance to  his  wife  was  not  of  only  a  small  portion  of  his 
property,  but  it  was  of  two-thirds  of  his  estate.  In  his  circum- 
stances it  can  not  be  viewed  as  but  a  reasonable  provision  for 
his  wife.  There  was  not  left  ample  property  for  the  pay- 
ment of  debts.  In  considering  its  sufficiency  in  this  respect, 
the  probable  immediate,  necessary  and  reasonable  demands 
for  the  support  of  the  family  of  the  grantor  should  be  taken 
into  the  account,  and  deducted.  Deducting  the  amount  ex- 
empt from  execution,  and  allowing  for  what  the  immediate 
necessities  of  the  family  of  Bemis  would  reasonably  and 
probably  require,  there  may  be  said  to  have  been  essentially 
nothing  left  for  the  satisfaction  of  the  claims  of  creditors. 

The  rule,  that  every  man  is  bound  to  be  just  before  he  is 
.generous,  will  not,  in  the  situation  this  debtor  was,  tolerate 
the  withdrawal  of  such  a  comparative  large  amount  of  prop- 
erty as  there  was  here,  from  the  reach  of  creditors,  and  placing 
it  in  the  hands  of  the  debtor's  wife.     The  conveyance  of  the 
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land  to  Mrs.  Bemis  was  directly  calculated  to  delay  and  hin- 
der the  creditors  of  A.  C.  Bemis  in  the  collection  of  their  debts, 
and  has  had  that  effect.  Bemis  must  be  held  to  have  intended 
it,  and  the  land  should  be  made  subject  to  the  payment  of  the 
judgment  of  appellant,  as  a  prior  creditor  of  Bemis.  It  is  not 
necessary  that  it  should  appear  further  that  any  fraudulent 
intention  existed  in  the  mind  of  Bemis.  Norton  v.  Norton, 
5  Cush.  528  ;  Eddy  v.  Baldwin,  31  Mo.  62. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed 


Myron  J.  Amick 
v. 
George  H.  Young  et  dl. 

1.  Evidence — declarations  of  third  party  in  possession  of  property  as 
part  of  res  gestos.  The  declarations  and  statements  of  a  defendant  in  an 
execution,  while  in  the  actual  possession  of  property,  exercising  full 
control  over  it,  directing  the  workmen  in  repairing  the  same,  and  offering 
to  sell,  claiming  it  as  his  own,  are  legitimate  and  proper  evidence  against 
one  claiming  the  property  as  against  the  sheriff,  wiio  has  levied  upon  the 
same  for  the  debt  of  the  party  whose  declarations  are  sought  to  be  shown, 
as  they  are  a  part  of  the  res  gestm. 

2.  Possesston — evidence  of  ownership.  The  fact  that  a  party  was  in  the 
actual  possession  of  a  building,  which  was  personal  property^  making  and 
pajang  for  repairs  upon  it,  offering  to  sell  it,  and  exercising  other  acts  of 
ownership,  furnishes  presumptive  evidence  of  ownership  in  him,  subject 
to  be  rebutted  by  the  adverse  claimant.  If  it  be  shown  that  such  person 
was  an  agent,  employed  to  superintend  the  making  of  such  repairs,  then 
no  title  could  be  based  upon  such  acts   of  ownership. 

3.  Juror — error  cured  in  not  allowing  peremptory  challenge.  Where  a 
juror  is  excused  and  does  not  serve  in  a  cause,  this  will  obviate  any  error 
in  not  allowing  a  challenge  made  on  the  ground  that  he  had  served  as 
such  in  the  court  within  a  year,  as  the  error  in  such  case  could  work  no 
injury. 
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4.  Appeal — requiring  too  great  a  penalty  in  bond,  no  ground  for  reversing 
judgment  appealed  from.  The  requiring  of  an  appeal  hond  in  too  great  a 
penalty  is  not  a  ground  of  error  for  reversing  the  judgment  in  the  case 
appealed  from. 

5.  Levy — abandonment  of— creditor'' s  bill.  The  filing  of  a  creditor's 
bill,  after  the  levy  of  an  execution,  in  aid  of  the  execution  to  remove  a 
cloud  upon  the  title,  so  that  it  may  bring  its  value  when  sold,  is  not  an 
abandonment  of  the  levy. 

6.  Burden  of  proof — in  replevin.  In  replevin,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  property  is  his,  or  that  he  has  a  right 
to  its  immediate  possession. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Mr.  Consider  H.  Wielett,  and  Mr.  G.  H.  Stanford,  for 
the  appellant. 

Mr.  J.  M.  Burrows,  and  Mr.  S.  K.  Dow,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal,  from  the  Cook  circuit  court,  from  a 
judgment  in  an  action  of  replevin,  there  instituted  by  Myron 
J.  Amick  against  George  H.  Young  and  Timothy  M.  Bradley, 
resulting  in  a  verdict  and  judgment  for  the  defendants.  The 
defendant  Bradley  was  the  sheriff  of  the  county,  and  justified 
the  taking  in  virtue  of  an  execution  issued  on  a  judgment 
rendered  against  one  Charles  K.  Foster  and  in  favor  of  George 
H.  Young,  the  other  defendant,  by  the  circuit  court  of  Cook 
county,  and  as  the  property  of  Foster. 

The  property  in  dispute  was  a  framed  building,  once  a  barn, 
belonging  to  one  Finney,  and  purchased  from  him  and  re- 
moved on  to  a  lot  near  by,  leased  for  three  years  of  Phiio 
Carpenter,  and  then  converted  into  a  dwelling  house. 

There  were  several  questions  of  fact  submitted  to  the  jury. 
One  was,  to  whom  did  Carpenter  lease  the  lot ;  to  whom  did 
Finney  sell  the  barn ;  at  whose  expense  was  it  moved  on  to 
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the  leased  lot ;  by  whom  and  at  whose  expense  was  it  con- 
verted into  a  dwelling,  and  finished  as  such. 

These  questions  were  all  fairly  submitted  to  the  jury,  and 
on  two  trials  they  found  that  Carpenter  made  the  lease  to 
Foster  ;  that  Foster  bargained  for  the  building  when  it  was 
a  barn  ;  that  he  employed  one  McCauley  to  move  it,  under  a 
permit,  in  Foster's  name,  from  the  proper  authorities,  on  to 
the  leased  lot,  and  that  he  paid  the  workmen  for  fitting  it  up 
as"  a  dwelling,  for  painting,  etc.  And  though  there  is  contra- 
dictory and  conflicting  testimony  on  some  of  these  points,  we 
can  not,  after  a  careful  examination  of  it,  come  to  the  conclu- 
sion that  the  jury  have  found  against  its  clear  preponderance. 
Under  such  circumstances  we  could  not  disturb  the  finding. 
We  are  inclined  to  think  the  preponderance  is  on  the  side  of 
the  verdict,  certainly  so  far  as  the  actual  possession  of  the 
property  is  concerned. 

An  objection  is  made  by  appellant,  that  the  declarations  of 
Foster  were  improperly  received  in  evidence.  Foster's  state- 
ments were  made  whilst  he  was  in  the  actual  possession  of 
the  property,  exercising  full  control  over  it,  directing  the 
workmen,  offering  to  sell  it,  claiming  it  as  his  own  ;  and, 
although  these  acts  may  be  consistent  with  the  claim  set  up, 
that  he  was  merely  an  agent,  it  was  a  proper  subject  for  the  jury 
to  pass  upon,  in  view  of  all  the  facts  in  the  case.  What  he 
said  while  thus  in  possession,  may  be  considered  as  part  of 
the  res  gestae,  and  therefore  legitimate  evidence.  It  would 
not,  of  course,  conclude  an  adverse  claimant,  but  it  is  testi- 
mony, to  be  considered  with  the  other  facts  in  the  cause. 

An  agent,  employed  by  one  to  superintend  the  erection  of 
a  building,  engaging  workmen  and  paying  them,  can  not  be 
allowed  to  base  upon  such  acts  a  title  to  the  property  ;  but, 
among  other  facts  in  this  case,  they  deservedly  occupy  a  prom- 
inent position,  and  were  worthy  the  consideration  of  the  jury. 

It  has  always  been  held,  that  one  strong  indication  of  owner- 
ship of  personal  property,  as  this  in  question  is  admitted  to 
be,  is,  exercising  acts  of  ownership  over  it,  having  it  in  actual 
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possession,  making  and  paving  for  repairs  upon  it,  offering  to 
sell  it,  etc.,  all  which  furnish  presumptive  evidence  of  actual 
ownership,  subject,  however,  to  be  rebutted  by  an  adverse 
claimant.  Acts  and  declarations  of  a  party  in  actual  posses- 
sion are  not  admitted  on  the  theory  that  any  peculiar  credit 
is  due  to  such  party,  but  because  they  give  character  to  the 
fact  to  be  investigated. 

It  is  complained  by  appellant,  the  court  did  not  allow  the 
challenge  of  Lyman  Moore,  called  as  a  juror,  he  having  served 
as  a  juror  in  that  court  within  the  past  year,  as  a  substitute 
for  one  on  the  regular  panel.  Moore  was  on  the  regular  panel 
when  called  upon  to  serve  in  this  case,  but  was  excused,  and 
did  not  serve  in  the  cause,  so  that  no  injury  was  done  by  dis- 
allowing the  peremptory  challenge,  even  if  the  court  should 
have  allowed  the  challenge. 

Another  point  made  by  appellant,  and  assigned  as  error,  is, 
that  the  court  required  a  bond  on  appeal,  in  the  penalty  of 
three  thousand  dollars. 

Tin's  was  not  a  money  recovery,  but  a  judgment  in  rem.  so 
to  speak — that  the  property  replevied  be  returned  to  the  party 
out  of  whose  possession  it  had  been  taken,  who  was  the  ap- 
pellees. 

It  is  urged  by  appellant,  that  the  object  of  the  bond  on  an 
appeal  to  this  court  is,  to  secure  the  payment  of  all  costs 
which  may  accrue  in  the  suit  in  this  court.  To  get  at  the 
value  of  the  property,  a  suit  must  be  instituted  upon  the  re- 
plevin bond. 

This  appeal  was  taken  after  the  Practice  Act  of  1872  went 
into  effect.  There,  it  is  provided  by  section  67,  if  the  appeal 
is  from  a  judgment  or  decree  for  the  recovery  of  money,  the 
condition  of  the  bond  shall  be  for  the  prosecution  of  the 
appeal,  and  the  payment  of  the  judgment,  interest,  damages 
and  costs,  in  case  the  judgment  is  affirmed.  In  all  other  cases 
the  condition  shall  be  directed  by  the  court,  with  reference  to 
the  character  of  the  judgment,  decree  or  order  appealed  from. 
Sess.  Laws,  349. 

35— 69th  III. 


546  Amick  v.  Young  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

The  bond  before  us  shows  only  the  usual  condition  was 
imposed  by  the  court,  and  that  is,  to  pay  the  judgment,  costs, 
interest  and  damages  rendered  and  to  be  rendered.  Thev  are 
blank  in  the  bond,  and  we  perceive  no  reason  why  a  penalty 
so  large  was  imposed  in  this  case.  But  it  is  not  ground  of 
error,  in  requiring  a  bond  with  a  penalty  so  great,  which  can 
be  assigned  as  error  in  law  upon  the  record. 

It  is  also  urged  by  appellant,  that  the  creditor's  bill,  filed 
by  Young  against  Foster,  was  an  abandonment  of  the  execu- 
tion. 

It  is  claimed  by  appellee,  such  bill  was  filed  in  aid  of  his 
execution  at  law  to  remove  the  cloud  upon  this  property,  so 
that  it  might  bring  its  value  when  sold  under  the  fi.  fa.  We 
see  no  impropriety  in  this.  Weightman  et  al.  v.  Hatch,  17  111. 
281. 

This  case  mainly  depending  on  facts  on  which  two  juries 
have  passed  in  the  same  way,  under  much  conflict  of  testi- 
monv,  and  we  believing  the  preponderance  is  with  appellees, 
the  verdict  must  stand,  unless  the  court  misdirected  the  jury 
in  matters  of  law. 

It  is  complained,  in  this  respect,  that  the  court  should  not 
have  modified  appellant's  third  instruction. 

That  instruction  was  as  follows: 

"If  thev  find,  from  the  evidence,  that  Foster,  while  doing 
the  acts  as  detailed  in  the  evidence,  was  acting  as  the  agent 
of  one  Gillespie,  then  the  acts  of  said  Foster,  while  so  acting, 
do  not,  as  a  matter  of  law,  raise  a  presumption  of  title  in 
Foster." 

The  modification  by  the  court  was,  by  inserting  these  words 
between  the  words  "do  not"  and  "as :"  "of  themselves,  in 
the  absence  of  other  evidence." 

We  perceive  no  objection  to  the  modification.  It  makes 
the  instruction  accord  with  what  we  have  said  in  this  opinion. 

No  specific  objection  is  pointed  out  to  the  instructions  on 
behalf  of  appellees.     The  second   was  proper.     The  burden 
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of  proof  was  on  the  plaintiff,  in  replevin,  to  show  the  property 
replevied  was  his,  or  that  he  had  a  right  to  the  immediate 
possession  of  it. 

On  the  whole  record   we  can   see  no  error  which  should 
reverse  the  judgment,  and  the  same  is  therefore  affirmed. 

Judgment  affirmed. 


Jaeoslav  B.  Belohkadsky  et  al. 

V. 

Jacob  Kuhn. 

1.  Trustee — parol  evidence  to  shoio  that  payee  of  note  is,  for  another. 
Where  the  name  of  a  person  is  put  in  a  promissory  note  as  the  payee,  and 
in  a  mortgage  to  secure  its  pajmient,  as  the  mortgagee,  by  the  express 
agreement  of  the  parties  in  interest,  for  the  mere  purpose  of  convenience 
in  the  collection  and  payment  of  the  same,  in  view  of  a  contemplated 
removal  from  the  State  of  the  party  to  whom  the  debt  was  owing,  this 
will  constitute  the  payee  a  mere  trustee,  and  parol  evidence  is  admissible 
to  show  that,  fact  for  the  purpose  of  enabling  the  maker  to  show  fraud 
and  failure  of  consideration. 

2.  Promissory  note — defense  allowed  where  plaintiff  sues  on  note  as 
trustee  for  another.  Where  the  plaintiff  in  an  action  on  a  promissory 
note  is  a  mere  trustee  for  another,  the  maker  may  avail  himself  of  any 
defense  which  he  might  set  up  against  the  real  owner  if  the  action  had 
been  brought  in  his  name. 

3.  Same — enjoining  transfer  of  by  trustee  of  real  owner.  Where  a  prom- 
issory note  was  given  to  one  as  the  trustee  of  another,  secured  by  a  chat- 
tel mortgage,  and  the  real  owner  became  insolvent,  it  was  held,  that  the 
maker  could,  by  bill  in  equity,  restrain  the  payee  from  transferring  the 
same  before  maturity,  and  from  proceeding  to  foreclose,  on  the  ground 
of  fraud  and  failure  of  consideration,  and  show  the  real  character  of  the 
transaction  by  parol  testimony. 

4.  Same — who  a  bona  fide  assignee,  to  cut  off  defense.  Where  a  party,  by 
arrangement  for  the  convenience  of  collection  and  payment,  takes  a 
promissory  note,  payable  to  another  person,  and  the  party  in  interest 
delivers  the  same  to  A  in  payment  of  a  debt,  and  the  latter  transfers  the 
same  to  the  payee,  neither  A  nor  the  payee  will  be  regarded  as  a  bona  fide 
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assignee,  in  the  usual  course  of  business,  so  as  to  deprive  the  maker  of 
any  defense  he  has  as  against  the  real  owner,  for  whose  benefit  it  was 
given. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Adolph  Moses,  for  the  appellants. 
Messrs.  Goggin  &  Shaffner,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  Arnsteins,  husband  and  wife,  sold  to  appellants,  De- 
cember 8, 1871,  certain  goods  and  chattels  in  their  possession, 
and  of  which  they  claimed  to  be  owners;  also,  a  leasehold 
interest  in  certain  premises  situated  in  Chicago,  which  they 
claimed  to  own,  and  which  they  represented  to  be  a  lease 
from  one  Kehoe  to  them,  and  that  comprised  an  unexpired 
term  running  until  the  1st  of  May,  1873,  at  the  rental  of  $25 
per  month;  for  which  personal  property  and  lease  appellants 
paid  the  Arnsteins  $500  cash,  and  were  to  give  them  their 
note  for  $250,  payable  January  15,  1872,  to  be  secured  by 
mortgage  upon  the  goods  and  chattels  purchased.  But  when 
appellants  were  about  to  execute  the  note  and  mortgage,  it 
was  proposed  by  E.  M.  Arnstein,  the  husband,  that  inasmuch 
as  he  intended  to  remove  immediately  to  New  York  to  reside, 
and  intended  to  leave  the  papers  with  Jacob  Kuhn  for  col- 
lection, it  would  be  best  to  have  his  name  put  into  the  note 
as  payee.  To  this  proposition  appellants  assented,  and  in  the 
absence  of  Kuhn,  his  name  was,  in  pursuance  of  this  arrange- 
ment, put  into  the  note  as  payee,  and  into  the  mortgage  as 
mortgagee. 

It  turned  out,  however,  that  appellants  were  defrauded  in 
the  sale;  that  there  was  an  execution  lien  upon  the  goods, 
arising  out  of  a  judgment  in  a  justice's  court  against  E.  M. 
Arnstein  for  $90,  besides  costs,  on  which  execution  had  been 
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issued,  and  levied,  and  which  appellants  were  compelled  to 
pay;  also,  that  Arnstein  had  no  valid  lease  from  Kehoe, 
and  appellants  were  compelled  to  take  a  lease  from  him  at 
the  rate  of  $30  per  month  rental.  Upon  substantially  this 
state  of  facts,  and  the  further  facts  that  Kuhn  still  held  the 
note,  and  the  Arnsteins  had  removed  from  the  State,  and 
were  insolvent,  appellants  brought  this  bill  in  equity,  in  the 
Superior  Court  of  Cook  county,  making  the  Arnsteins  parties, 
and  bringing  them  in  by  publication,  and  Kuhn  a  party  by 
personal  service,  for  the  purpose  of  restraining  the  latter 
from  transferring  the  note  or  proceeding  to  foreclose  the  mort- 
gage, on  the  ground  of  fraud  and  failure  of  consideration,  and 
to  have  the  note  delivered  up  and  canceled.  A  temporary 
injunction  was  awarded.  The  Arnsteins  made  default,  but 
upon  the  answer  of  Kuhn,  setting  up  the  defense  of  bona  fide 
holder  for  value  without  notice,  replication  and  proofs,  the 
court  dissolved  the  injunction,  dismissed  the  bill,  and  assessed 
damages  against  complainants  for  wrongfully  suing  out  the 
injunction,  and  they  appealed  to  this  court. 

The  evidence  as  to  the  manner  in  which  Kuhn's  name 
came  to  be  inserted  as  payee  of  the  note,  and  of  the  circum- 
stances showing  fraud  and  failure  of  consideration,  stands 
uncontradicted.  Kuhn's  defense  was  based  upon  the  alleged 
facts  that  E.  M.  Arnstein  was  indebted  to  his  brother,  Karl 
Kuhn,  in  the  sum  of  $250,  and  that  Karl  was  indebted  to  him, 
Jacob,  in  the  sum  of  $500.  But  he  testified  that  he  knew 
the  Arnsteins  were  going  away  several  weeks  before  they 
went;  that  they  did  not  owe  him  anything,  and  he  did  not 
know,  of  his  own  knowledge,  that  E.  M.  Arnstein  owed  his 
brother  Karl  anything;  that  he  took  this  note  of  Karl,  the 
amount  of  it  to  be  applied  on  Karl's  indebtedness  to  him 
when  collected.  Neither  Karl  Kuhn  nor  either  of  the  Arn- 
steins was  called  as  a  witness,  so  that  there  was  no  compe- 
tent evidence  of  any  indebtedness  subsisting  from  either  of 
the  Arnsteins  to  Karl  Kuhn. 
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If  the  name  of  Jacob  Kuhn  was  put  into  the  note  as  payee, 
and  the  mortgage  as  mortgagee,  by  the  express  agreement  of 
the  parties,  for  the  mere  purpose  of  convenience  in  the  collec- 
tion and  payment  of  the  note,  in  the  view  of  Arnstein's  con- 
templated removal  from  the  State,  as  the  evidence  shows  it 
was,  then  this  constituted  him  a  mere  trustee,  and  parol  evi- 
dence was  admissible  to  show  that  fact  for  the  purpose  of  the 
remedy  sought,  it  being  based  upon  fraud  and  failure  of  con- 
sideration. Henry  v.  Scott,  3  Ind.  412;  MeHenry  v.  Midgivay, 
2  Scam.  309.  In  the  latter  case  it  is  laid  down  as  a  settled 
rule,  that  when  the  plaintiff  on  the  record,  in  an  action  on  a 
promissory  note,  is  a  mere  trustee  for  another,  the  defendant 
may  avail  himself  of  any  defense  which  he  might  set  up  against 
the  real  owner  of  the  instrument,  if  the  action  had  been 
brought  in  his  name.  It  would  seem  to  follow,  that  if  the 
appellants,  as  makers,  would  have  been  permitted  to  show 
that  Kuhn  was  a  mere  trustee  for  the  Arnsteins,  and  set  up 
the  fraud  and  failure  of  consideration  as  a  defense  to  the  note, 
if  sued  upon  in  the  name  of  Kuhn,  they  would  have  the  right 
to  inquire  into  the  real  character  of  the  transaction  in  this 
proceeding,  by  bill  in  equity  to  restrain  the  transfer  of  the 
note  by  him,  and  any  proceeding  to  foreclose  the  mortgage. 

We  can  readily  perceive  how  another  person  might  have 
become  a  bona  fide  holder  of  this  note  by  assignment  from 
Jacob  Kuhn  before  maturity,  but  we  can  not  conceive  how, 
under  our  statute,  either  Karl  or  Jacob  Kuhn  could  become 
a  bona  fide  assignee  of  this  note  in  the  usual  course  of  busi- 
ness, so  as  to  deprive  the  makers  of  the  defenses  they  had 
against  it  as  between  them  and  their  vendors,  the  beneficial 
owners  of  it,  at  the  time  it  was  delivered.  The  very  form 
of  it  was  sufficient  to  put  the  Kuhns  upon  inquiry.  By 
the  original  transaction,  the  legal  title  to  the  note  was  in 
Jacob  Kuhn — the  equitable  interest  in  the  Arnsteins.  Kuhn 
was  substituted  for,  and  occupied  the  position  of,  the  Arn- 
steins, and  although  there  is  no  evidence  as  to  how  Karl 
Kuhn   came    by    the    note,    still,    even    conceding    that  the 
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Arnsteins  transferred  their  equitable  interest  to  him,  that  would 
not  constitute  him  a  bona  fide  assignee,  with  the  rights  and 
exemptions  of  such  holder  under  our  statute.  Then,  again, 
Jacob  Rutin's  name  was  put  into  the  note  by  agreement  of 
the  parties  to  the  original  transaction,  for  mere  convenience 
in  the  collection  and  payment  of  the  note.  This,  as  we  have 
said,  constituted  him  trustee.  When  the  note  was  brought 
to  him  with  his  name  inserted  as  payee,  he,  well  knowing 
that  he  had  had  no  business  transaction  with  the  makers, 
was  put  upon  inquiry  to  know  how  this  was.  By  the  original 
agreement  he  was  to  hold  the  note  for  collection  for  the 
Arnsteins.  He  took  it  from  Karl  to  hold  it,  and  apply  the 
proceeds,  when  collected,  upon  Karl's  indebtedness  to  him. 
This  is  his  own  evidence.  He  first  says  he  took  it  in  pay- 
ment, but  before  he  gets  through  he  qualifies  that,  and  says  he 
took  it  to  apply  the  proceeds  of  it,  when  collected,  upon  Karl's 
debt  to  him.  There  might  be  such  circumstances  as  would 
give  Jacob  Kuhn  the  right  to  retain  the  proceeds  as  against 
the  Arnsteins.  They  may  have  released  or  transferred  their 
equitable  rights.  Still  there  is  nothing  in  this  record  to 
show  even  that,  and  we  feel  clear  that  Jacob  Kuhn  is  not 
such  a  bona  fide  assignee  of  the  note  for  value  and  without 
notice,  as  to  bar  the  relief  sought.  It  was  not  assigned  to 
him  in  the  usual  course  of  business.  There  was  sufficient  to 
put  him  upon  inquiry,  and  he  held  it  from  Karl  for  the  mere 
purpose  of  collection  and  to  apply  the  proceeds  upon  his  debt 
when  collected. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Decree  reversed. 
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Cornelius   O'Callaghan 
v. 

Margaret  O'Callaghan. 

1.  Attachment— for  disobeying  decree  in  equity.  The  mere  fact  that 
a  decree  in  a  divorce  suit,  for  the  payment  of  alimony,  is  made  a  lien 
upon  the  defendant's  real  estate,  which  may  be  sold  in  discharge  of  the 
decree,  furnishes  no  sufficient  reason  why  an  attachment  should  not  issue 
against  the  defendant,  requiring  him  to  show  cause  why  he  should  not 
be  adjudged  guilty  and  punished  for  contempt,  in  refusing  to  obey  the 
order  of  the  court,  or  for  setting  aside  the  same  when  issued. 

2.  Same — what  may  be  shown  in  discharge.  Where  a  party  is  brought 
before  the  court  on  attachment  for  not  paying  money  as  required  by  de- 
cree, he  may  show,  in  discharge  of  the  rule,  that  his  disobedience  was 
not  wilful,  but  was  solely  on  account  of  his  pecuniary  inability,  or  some 
other  misfortune  over  which  he  had  no  control. 

3.  Same — pendency  of  petition  to  modify  decree.  The  pendency  of  a 
petition  by  the  defendant  to  change  the  terms  of  a  decree  for  the  payment 
of  alimony  and  to  reduce  the  same,  does  not  operate  to  vacate  the  orig- 
inal decree,  and  therefore,  this  fact,  as  well  as  the  pendency  of  negoti- 
ations between  the  parties  to  settle,  does  not  operate  to  prevent  the  issu- 
ing of  an  attachment  against  the  defendant  for  a  contempt,  in  not  mak- 
ing payment  as  ordered,  or  furnish  ground  to  have  such  writ  set  aside  on 
motion. 

4.  Same — copy  of  order  or  decree  not  necessary  to  be  served  on  defendant 
before  issuing  attachment.  As  a  party,  when  once  brought  into  court,  is 
presumed  to  be  cognizant  of  every  step  taken  in  it  to  its  termination,  he 
is  not  entitled  to  notice,  or  to  be  served  with  a  copy  of  the  decree,  before 
an  attachment  is  issued  against  him  for  a  contempt  in  refusing  to  pay 
money  as  therein  required. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  William  W.  Farwell,  Judge,  presiding. 

Messrs.  Knowlton  &  Humphreyville,  for  the  appellant. 

Messrs.  Hardy  &  Herrick,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal,  from  an  order  of  the  circuit  court  of 
Cook  county,  directing  an  attachment  to  issue  against  appel- 
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Lint  for  contempt,  in  refusing  to  obey  a  previous  order  of 
that  court,  by  which  he  was  required  to  pay  appellee,  his 
divorced  wife,  the  sum  of  fifty  dollars,  at  a  stated  time,  for 
her  maintenance  and  support. 

The  reasons  urged  for  a  reversal  of  the  order  are  : 

First — That  as  it  appears  that  appellant  is  the  owner  of 
real  estate  in  the  city  of  Chicago,  of  the  value  of  $5000, 
upon  which  the  decree  for  alimony  was  a  lien,  the  proceed- 
ing to  enforce  payment  should  have  been  against  the  proper- 
ty, and  not  against  the  person  of  the  appellant. 

Second — That  appellant  had,  by  petition,  applied  to  the 
court  to  change  the  decree  for  alimony,  and  reduce  the  sum 
to  be  paid  monthly  to  an  amount  which  the  appellant  could 
readily  pay;  that  evidence  was  heard  on  the  petition,  the 
decision  of  the  court  withheld,  by  consent  of  counsel  of  par- 
ties, to  see  if  an  amicable  adjustment  could  not  be  effected, 
and  while  the  decision  of  the  court  on  the  question  raised  by 
the  petition  was  thus  suspended,  the  order  complained  of  was 
made. 

Tliird — That  the  order  directing  the  attachment  to  issue,  is 
not  in  accordance  with  the  chancery  practice  in  proceedings 
for  contempt,  because  it  does  not  appear  that  a  copy  of  the 
order  to  pay  the  money  had  been  served  upon  appellant. 

1st.  The  whole  process  of  courts  of  equity,  in  the  several 
stages  of  a  cause,  and  finally  to  enforce  their  decrees,  was, 
tiil  the  introduction  of  sequestrations  in  the  nature  of  a 
process  of  contempt,  acting  only  in  personam,  and  not  in 
rem.  4  Blackstone's  Com.  288;  2  Daniell's  Chancery  Prac- 
tice, 1045-6;  1  Smith's  Chancery  Practice,  428-9.  But  the 
sequestration  of  property  was  not  intended  to  supersede  pro- 
ceedings by  contempt,  but  on  the  contrary  it  Avas  in  aid  of  it, 
and  resorted  to  either  where  the  contemnor  could  not  be 
arrested  upon  process,  or  where,  having  been  arrested,  he 
remained  in  prison,  without  paying  obedience  to  the  court. 
2  Daniell's  Chancery  Practice,  1046. 
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It  is  provided  by  the  108th  section  of  the  Chancery  Code, 
in  force  July  1st,  1871,  that  "when  any  bill  is  taken  for  con- 
fessed, or  upon  hearing,  the  court  may  make  such  decree 
thereon  as  may  be  just,  and  may  enforce  such  decree,  either 
by  sequestration  of  real  and  personal  estate,  by  attachment 
against  the  person,  by  fine  or  imprisonment,  or  both,  or  by 
ordering  the  demand  of  the  complainant  to  be  paid  out  of 
the  effects  of  the  estate  sequestered,  or  which  are  included  in 
such  decree  ;  and  by  the  exercise  of  such  other  powers  as 
pertain  to  a  court  of  chancery,  and  which  may  be  necessarv 
for  the  attainment  of  justice." 

Wigktman  v.  Wiglitman,  45  111.  167,  was  decided  under  the 
Chancery  Code  of  1845,  which  was  less  comprehensive  in  its 
terms  with  reference  to  the  powers  conferred  upon  courts  of 
chancery,  in  this  respect,  than  the  section  just  quoted,  yet  it 
was  there  held  that  a  court  of  chancery  has  power,  in  addi- 
tion to  making  a  decree  for  alimony  a  lien  upon  the  lands  of 
the  defendant,  to  enforce  the  decree  by  attachment  for  con- 
tempt, and  that  such  a  proceeding  is  not  an  imprisonment  for 
debt  and  forbidden  by  the  15th  section  of  the  8th  article  of 
the  constitution  then  in  force. 

It  is,  therefore,  we  think,  manifest  that  the  mere  fact 
that  the  decree  is,  in  this  case,  made  a  lien  upon  appellant's 
property,  is  not  a  sufficient  reason  why  the  attachment  should 
not  issue  against  him,  either  by  the  old  chancery  practice,  or 
under  the  provisions  of  our  statute.  The  object  of  this 
attachment  is  merely  to  bring  the  appellant  before  the  court, 
to  show  cause  why  he  should  not  be  adjudged  guilty,  and 
punished  for  contempt  in  refusing,  to  obey  its  order.  Ex 
parte  Henry  Petrie,  38  111.  498.  We  are  of  the  opinion,  how- 
ever, that  when  brought  before  the  court  on  attachment,  it 
would  be  sufficient  to  entitle  the  party  to  be  discharged,  to 
show  that  his  disobedience  had  not  been  wilful,  but  was  solely 
on  account  of  his  pecuniary  inability,  or  some  other  misfor- 
tune over  which  he  had  no  control.  The  court  is  empowered 
to  punish  wilful   obstinacy,  in  such   cases,  by  imprisonment, 
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but  we  think  the  spirit  of  our  constitution  forbids  that  the 
pecuniary  inability  of  the  party,  not  resulting  from  his  fraud- 
ulent conduct  to  produce  that  condition,  can  not  be  punished 
as  a  contempt  by  imprisonment.  This  is  in  accordance  with 
the  spirit  of  what  was  said  in  Goodwille  v.  Millman,  06  111. 
523,  and,  upon  a  proper  state  of  facts,  we  see  no  reason  why 
the  principle  should  not  be  enforced. 

The  case  before  us,  however,  does  not  present  that  ques- 
tion, as  it  is  here  urged,  merely,  first,  that  the  order  for  the 
issuing  of  the  attachment  should  not  have  been  made;  and, 
secondly,  that  it  should,  on  appellant's  motion,  have  been  set 
aside,  for  the  reason  that  the  order  directing  the  payment  of 
alimony,  was  a  lien  on  his  property.  For  the  reasons  given, 
we  hold  that  the  court  below  did  not  err,  either  in  making 
the  order,  or  in  refusing  to  set  aside. 

2d.  The  petition  to  change  the  terms  of  the  decree,  and  the 
proceedings  thereon  had,  did  not  operate  to  vacate  the  de- 
cree, and  we  are  unable  to  perceive,  from  the  record,  how 
appellant  could  have  been  misled  thereby.  As  appears  from 
the  certificate  of  the  judge,  by  the  terms  of  the  agreement 
between  the  counsel  of  the  parties,  when  the  parties  failed  to 
make  an  amicable  adjustment  of  the  matters  in  controversy, 
appellant  was  authorized,  by  giving  notice  to  appellee,  to  call 
up  the  question  pending  upon  the  petition,  and  have  the  de- 
cision of  the  court  thereon.  It  would  certainly  be  very  un- 
reasonable to  suppose  that  appellant,  by  his  non-action  in  this 
matter,  could  stay  appellee's  rights  on  her  original  decree.  It 
was  within  appellant's  power  to  have  had  a  speedy  decision, 
if  he  so  desired,  and  he  can  not  now  be  allowed  to  make  a 
merit  of  his  own  laches. 

3d.  The  record  shows  that  it  appeared  to  the  court  that 
due  notice  of  the  rule  entered  had  been  served  upon  appel- 
lant, and  that  he  had  failed  and  refused  to  comply.  This 
would  seem,  of  itself,  a  sufficient  answer  to  the  third  objec- 
tion. But,  in  Ex  parte  Henry  Petrie,  supra,  this  same  objec- 
tion was  urged,  and  it  was  there  held  that,  under  our  practice, 
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such  notice  is  not  necessary.  So,  it  was  again  urged  in 
Petrie  v.  The  People,  40  111.  334,  and  the  court  there  said  : 
"After  a  party  has  once  been  brought  into  court,  the  pre- 
sumption is  that  he  is  present,  and  cognizant  of  every  step 
taken  in  the  cause,  until  it  is  terminated,  unless  there  has 
been  considerable  time  elapsed  without  taking  any  steps  in 
the  case;"  and  it  was  again  held,  as  before,  that  the  notice  was 
not  necessary.  Here,  appellant  appears  to  have  been  in  court, 
not  only  when  the  decree  was  rendered,  but  subsequently  he 
was  in  court,  endeavoring  to  have  its  terms  modified  •  so  that 
the  evidence  is  ample  that  he  had  actual  notice  of  its  terms. 
We  perceive  no  error  in  the  record,  and  the  order  and  de- 
cree of  the  court  below  is  therefore  affirmed. 

Decree  affirmed. 


Ohin  D.  Howell 

v. 

Horace  1ST.  Goodrich. 

1.  Former  adjudication.  In  a  suit  against  a  physician,  to  recover 
damages  for  malpractice  in  setting  the  arm  of  plaintiff's  boy,  it  appeared 
that,  in  a  former  suit  by  the  physician  against  the  plaintiff  to  recover  for 
professional  services  in  setting  the  boy's  arm,  the  father  resisted  the  right 
to  recover,  on  the  ground  of  malpractice,  which  was  found  against  him, 
and  a  recovery  had  for  the  price  charged:  Held,  that  the  adjudication  in 
the  prior  suit  was  a  bar  to  the  suit  by  the  father  to  recover  for  the  alleged 
malpractice. 

2.  Action — successive  suits  for  accruing  damages.  For  malpractice  by 
a  physician  in  setting  a  broken  arm,  successive  suits  can  not  be  brought 
from  time  to  time,  as  damages,  in  the  future  may  be  suffered,  but  the  re- 
covery is  once  for  all,  and  may  embrace  prospective  as  well  as  accrued 
damages. 

3.  Justice  op  the  peace— jurisdiction  of,  matter  in  defense  in  the  na- 
ture of  an  action  on  the  case.  In  a  suit  before  a  justice  of  the  peace  to  re- 
cover for  professional  services  in  setting  a  broken  arm  of  the  defendant's 
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child,  the  defendant  may  set  up  in  defense  of  the  action,  and  prove,  mal- 
practice on  the  part  of  the  plaintiff,  and  recoup  the  damages  growing  out 
of  the  same,  and  thus  reduce  or  defeat  the  plaintiff's  claim,  and  the  jus- 
tice will  have  jurisdiction  of  the  matter  of  defense. 

4.  Bill  of  exceptions — when  need  not  show  all  the  evidence.  Where  a 
former  adjudication  between  the  same  parties  was  set  up  in  defense  of  an 
action  and  found  against  the  defendant,  and  the  finding  in  this  respect  is 
alone  sought  to  be  reviewed,  the  bill  of  exceptions  will  be  sufficient  if  it 
contains  all  the  evidence  relating  to  the  former  suit,  although  it  may  not 
purport  to  contain  all  the  evidence  given  on  the  trial. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Horace  N".  Goodrich 
against  Orin  D.  Howell  and  Leland  H.  Angell,  to  recover 
damages  for  malpractice  of  the  defendants,  as  physicians,  in 
setting  a  broken  arm  of  the  plaintiff's  infant  son.  The  suit 
was  originally  brought  in  the  circuit  court  of  Kane  county, 
but  by  agreement  the  venue  was  changed  to  Kendall  county, 
and  afterwards  to  DeKalb  county.  A  trial  was  had,  resulting 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  and  against 
Orin  D.  Howell  for  $250,  Leland  having  died  before  the  trial. 
The  opinion  states  the  facts  as  to  the  defense  interposed 
below. 

Mr.  Frank  M.  Annis,  for  the  appellant. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Goodrich  against 
Howell  &  Angell,  co-partners  as  surgeons  and  physicians,  to 
recover  for  alleged  malpractice  in  treating  the  fractured  arm 
of  plaintiff's  son.  The  injury  was  sustained  in  July,  1858, 
the  boy  then  being  about  four  years  old.  In  August,  1859, 
Howell  &  Angell  sued  Goodrich  before  a  justice  of  the  peace, 
for  their  professional  services  in  the  case,  the  amount  claimed 
being  $25,  which  amount  in  full  they  recovered,  and  Good- 
rich subsequently  paid  on  execution. 
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In  the  present  action,  subsequently  brought  for  alleged  mal- 
practice in  the  performance  of  the  services,  Goodrich  recov- 
ered, and  Howell  brings  the  case  here  by  appeal. 

The  only  question  presented  by  the  record  is,  whether  the 
proceeding  before  the  justice  of  the  peace  was  a  bar  to  the 
present  suit. 

Under  the  evidence,  it  is  unnecessary  to  consider  the  point, 
whether  the  question  of  malpractice  was  necessarily  in  issue 
before  the  justice,  so  that  the  recovery  there  would  be  a  bar, 
even  if  the  defense  of  malpractice  had  not  been  set  up,  ac- 
cording to  the  doctrine  of  Gates  v.  Preston,  41  N.  Y.  113, 
Dads  v.  Talbott,  2  Kern  an,  184,  and  Collins  v.  Burnett, 
46  N.  Y.  490;  or  whether,  as  said  in  Ives  v.  Van  Epps, 
22  Wend.  155,  the  defendant  in  such  case  ought  to  have  an 
election  whether  he  will  recoup  his  damages  arising  from  the 
breach  of  the  contract  committed  by  the  plaintiff,  or  bring  a 
cross  action.  The  evidence  shows  that  the  defense  of  mal- 
practice was  set  up  by  Goodrich  in  the  former  case  before  the 
justice.  Goodrich  himself  denies  it  in  his  testimony,  and 
denies  that  he  entered  any  plea.  But  he  admits  that  he  was 
present  at  the  trial,  that  he  stated  that  he  had  received  no 
value,  that  it  was  a  damage  to  him,  and  that  the  plaintiffs 
were  guilty  of  malpractice;  and  says  that  he  did  not  cross- 
examine  the  witness,  Dr.  Young,  but  that  his  talk  with  him 
was  in  a  private  conversation. 

Dr.  Young,  who  was  a  witness  for  the  plaintiffs  on  the  trial 
before  the  justice,  testifies  that  Goodrich,  on  that  trial,  claimed 
that  the  plaintiffs  were  guilty  of  malpractice,  and  that  he 
wanted  to  make  that  defense;  that,  upon  cross-examination, 
Goodrich  examined  him  as  to  whether  it  was  not  bad  practice 
to  put  up  the  arm  and  treat  it  as  the  plaintiffs  did.  He  says 
there  was  evidence  showing  what  the  treatment  of  the  boy's 
arm  had  been,  and  further  testified  that  he  had  examined  the 
boy's  arm  previously  to  the  trial,  two  or  three  times,  at  the 
request  of  Goodrich  or  his  wife. 
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The  justice  before  whom  the  suit  was  tried,  testifies  that, 
at  the  trial,  Goodrich  said  he  wanted  to  put  in  the  plea  of 
malpractice,  no  value  received  ;  that  anything  done  was  mal- 
practice, and  worse  than  nothing  to  him  ;  that,  on  some  one 
informing  Goodrich  that  he  could  put  in  that  defense  under 
the  general  issue,  he  (the  justice)  understood  Goodrich  to  say 
he  put  in  that  plea.  The  docket  of  the  justice  shows  that 
Goodrich  pleaded  the  general  issue.  The  justice  testifies  that 
Goodrich  cross-questioned  Dr.  Young  as  to  the  "way  the  work 
was  done." 

The  testimony  very  clearly  shows  that  the  defense  of  mal- 
practice was  made  before  the  justice,  and  that  Goodrich  ex- 
amined a  witness  upon  the  subject.  The  recovery  in  that 
case  having  been  for  the  whole  amount  of  the  claim  sued  for, 
$25,  shows  that  it  was  found  that  there  was  no  malpractice  in 
the  case. 

That  determination  is  conclusive  between  the  parties  upon 
the  question.     It  can  not  be  re-tried  in  another  suit. 

It  is  objected  to  a  reversal  on  the  ground  of  the  verdict 
being  against  the  evidence,  that  the  bill  of  exceptions  docs 
not  purport  to  contain  all  the  evidence  in  the  case.  But  it 
does  purport  to  contain  all  the  evidence  as  to  the  suit  before 
the  justice  of  the  peace,  and  what  took  place  on  the  trial 
thereof,  and  of  the  proceedings  therein.  As  the  appellant 
wras  only  desirous  to  bring  up  for  review  that  part  of  the  case 
which  respected  the  former  recovery,  we  regard  the  bill  of 
exceptions  as  sufficient  in  that  respect. 

It  is  said  that  a  portion  of  the  damages  are  for  expenses 
of  treatment  of  the  boy's  arm  and  loss  of  service  accrued  after 
the  judgment  before  the  justice,  and  that  the  evidence  in 
respect  thereto  should  appear,  it  being  supposed  that  a  fresh 
action  would  lie  therefor,  even  if  one  would  not  lie  for  the 
damages  which  had  accrued  before  the  judgment.  But  such 
a  distinction  can  not  be  maintained.  For  such  a  cause  of 
action  as  the  one  sued  on,  there  can  not  be  successive  suits 
brought  from  time  to  time,  as  damages  may  in  the  future  be 
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suffered,  but  the  recovery  is  once  for  all,  and  may  embrace 
prospective  as  well  as  accrued  damages.  A  failure  before  the 
justice  to  get  any  allowance  made  by  way  of  recoupment  for 
that  portion  of  the  damages  which  had  up  to  that  time  ac- 
crued, on  the  ground  that  no  malpractice  had  been  committed, 
would  preclude  any  future  action  for  subsequently  accruing 
damages,  for  the  reason  that  it  had  once  been  decided  that  there 
was  no  cause  of  action  for  damages,  and  the  question  could 
not  be  re-opened. 

There  is  no  force  in  the  objection,  that  the  justice  of  the 
peace  had  no  jurisdiction  to  render  a  judgment  in  the  cause, 
in  favor  of  Goodrich,  for  malpractice.  There  can  be  no  doubt 
that  the  latter  was  entitled,  if  he  so  sought,  to  recoup  in  that 
suit  whatever  damages  he  might  have  sustained  from  unskil- 
ful treatment  to  the  extent  of  the  claim  sued  for,  in  order  to 
lessen  or  defeat  a  recovery  in  that  suit,  and  thus  legitimately 
have  tried  the  question  of  malpractice. 

Being*  of  opinion  that  the  verdict  was  manifestly  against 
the  weight  of  evidence  as  respects  the  proceeding  before  the 
justice  of  the  peace,  the  judgment  will  be  reversed. 

Judgment  reversed. 


James  Sharkey  et  al. 

v. 

William  Miller. 

1.  Chancery  practice — power  over  verdict.  In  a  proceeding  to  enforce 
a  mechanic's  lien,  where  subsequent  purchasers  of  the  property  sought  to 
be  charged  were  made  parties,  the  issues  were  submitted  to  a  jury,  who 
found  for  the  petitioner  and  assessed  the  damages  against  ail  the  defend- 
ants. The  court  rendered  a  decree  thereon  requiring  the  defendant  alone 
for  whom  the  work  was  done,  to  pay  the  amount  found  \>y  the  jury,  making 
it  a  lien  on  the  premises,  and  declaring  the  subsequent  purchasers'  inter- 
ests subject  to  the  lien:  Held,  that  the  court  did  not  err  in  decreeing  dif- 
ferently from  the  form  of  the  verdict. 
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2.  A  petition  for  a  mechanic's  lien  is,  in  effect,  a  chancery  proceeding, 
and  the  object  of  the  verdict  of  a  jury  is,  to  advise  the  conscience  of  the 
chancellor,  and  he  has  the  same  power  to  change  or  reject  the  finding  of 
the  jury  as  he  has  where  an  issue  of  fact  is  submitted  to  a  jury  in  any 
other  chancery  case,  and  a  verdict  returned.  In  such  a  case,  the  court  has 
the  power  to  make  the  finding  conform  to  the  testimony  and  the  equity 
of  the  case. 

3.  Parol  evidence — of  an  agreement  subsequent  to  written  one.  Where 
a  written  agreement  showed  that  a  certain  price  was  to  be  paid  for  putting 
into  a  building  a  patent  screw  elevator,  and  at  the  conclusion  of  the  same 
the  contractor  also  agreed  to  put  in  certain  heating  apparatus,  for  which 
no  price  was  named,  it  was  held  competent  for  the  contractor  to  prove  a 
subsequent  parol  agreement  in  relation  to  the  price  of  the  latter. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  a  petition  filed  by  William  Miller,  who  did  busi- 
ness under  the  name  of  Miller  &  Co.,  against  James  Sharkey, 
William  Sharkey,  N.  C.  Hinsdale,  Jacob  L.  Schureman, 
Francis  M.  Melick,  James  H.  Bowen,  George  S.  Bowen  and 
Chauncey  T.  Bowen,  to  enforce  a  mechanic's  lien.  Schure- 
man and  Melick  bought  into  the  concern  after  the  work  was 
done  for  which  the  property  was  sought  to  be  charged.  James 
Sharkey,  William  Sharkey  and  Hinsdale  were  charged  as 
partners  under  the  firm  name  of  Sharkey  &  Co.  The  partner- 
ship was  denied  as  to  Hinsdale,  and  the  petition  was  therefore 
dismissed  as  to  him.  The  court  below  rendered  a  decree 
establishing  the  lien  sought,  from  which  James  and  William 
Sharkey  alone  appealed. 

Mr.  William  Hopkins,  and  Mr.  Thomas  J.  Tuley,  for 

the  appellants. 

Messrs.  Fuller  &  Smith,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

William  Miller  filed   a  petition  in  the  Superior  Court  of 
Cook  county,  against  James  Sharkey  and  others,  for  the  pur- 
pose of  enforcing  a  mechanic's  lien. 
36— 69th  III. 
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The  petition  alleges  that,  on  the  24th  of  November,  1868, 
the  petitioner  submitted  a  written  proposition  to  James  Shar- 
key and  Bowen  Bros,  to  furnish  them,  in  a  certain  building 
in  Chicago,  one  of  his  patent  screw  elevators  and  one  tubular 
boiler  with  necessary  trimmings,  for  the  sum  of  $4350,  which 
was  accepted  by  them,  and  Sharkey  was  to  pay  one-half  of 
the  specified  price  and  Bowen  Bros,  the  other  half;  that  on  the 
day  and  year  aforesaid,  Sharkey  desired  heating  apparatus  to 
be  put  in  the  building,  and  after  the  signing  of  the  proposi- 
tion in  regard  to  the  elevator,  petitioned  added  a  line  thereto, 
by  which  petitioner  agreed  to  furnish  the  coils  of  pipe  to  con- 
nect with  the  boiler,  and  guarantee  them  sufficient  to  heat  the 
entire  building,  and  it  was  agreed  by  Sharkey  that  he  would 
pay  petitioner  whatever  it  might  be  reasonably  worth  ;  that 
subsequently  Bowen  agreed  with  Sharkey  to  pay  one-half  of 
the  cost  of  the  heating  apparatus;  that  the  same  was  put  in 
according  to  agreement,  and  cost  $2000;  that  Bowen  paid  the 
one-ha\f  thereof,  and   Sharkey  refused  to  pay  the  other  half. 

The  answer  denies  the  contract  set  out  in  the  petition,  and 
avers  there  is  but  one  contract  in  regard  to  the  elevator  and 
heating  apparatus,  and  that  is  in  writing,  etc. 

The  cause  was  tried  by  a  jury,  and  a  verdict  returned, 
which  found  the  issues  for  the  petitioner,  and  assessed  his 
damages,  against  all  the  defendants,  at  the  sum  of  $657.50; 
thereupon,  the  court  made  a  decree  dismissing  the  petition  as 
to  defendant  Hinsdale,  and  requiring  James  Sharkey  to  pay 
the  judgment,  and  declaring  the  same  to  be  a  lien  on  his  in- 
terest in  the  premises,  and  that  William  Sharkey  acquired  his 
interest  in  the  premises  in  subordination  to  the  lien  of  peti- 
tioner. 

The  defendants,  James  and  William  Sharkey,  appeal,  and 
rely  for  a  reversal  of  the  decree  upon  two  points : 

That  the  decree  is  not  based  upon  the  verdict. 

That  the  contract  was  in  writing,  and  the  court  erred  in 
permitting  evidence  to  be  introduced  to  change  or  vary  its 
terms. 
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The  fact  that  the  jury  returned  a  verdict  against  all  the 
defendants,  did  not  deprive  the  court  of  the  power  to  reject 
the  verdict  so  far  as  was  incompatible  with  the  testimony,  and 
to  render  such  a  decree  as  equity  and  justice  might  demand. 

A  petition  filed  to  enforce  a  mechanic's  lien  is  governed  by 
the  same  rules  as  a  chancery  case,  and  is,  in  effect,  a  chancery 
proceeding.  The  object  of  the  verdict  of  a  jury  is,  to  advise 
the  conscience  of  the  chancellor,  and  he  has  the  same  power 
to  change  or  reject  the  finding  of  the  jury  as  he  has  where  an 
issue  of  fact  is  submitted  to  a  jury  in  a  chancery  case,  and  a 
verdict  returned.  Kimball  v.  Cook,  1  Gilman,  423;  Garret  v. 
Stevenson,  3  Gilman,  279. 

In  this  case  there  were  parties  made  defendants  who  had 
purchased  an  interest  in  the  premises  subsequent  to  the  con- 
tract between  Sharkey  and  the  petitioner.  They  were  neces- 
sary defendants,  but  they  were  not  liable  for  this  indebted- 
ness Sharkey  had  contracted,  and  the  court  could  do  no  less, 
in  rendering  a  decree,  than  change  the  verdict  so  as  to  require 
Sharkey  to  pay  the  amount  found  due  petitioner,  and  decree 
that  these  defendants  took  the  property  subject  to  the  lien  of 
petitioner. 

On  the  trial  of  the  cause,  the  petitioner  read  in  evidence 
the  written  proposition  referred  to  in  the  petition,  which  is 
as  follows  : 

"  Chicago,  Nov.  24,  1868. 
Messrs.  Bowen  Brothers,  and  James  Sharkey,  Esq. : 

Gentlemen: — We  agree  to  furnish  you  in  your  building 
on  the  corner  of  State  and  Madison  streets,  one  (1)  of  our 
patent  screw  elevators,  that  we  will  guarantee  will  hoist  four 
tons  with  perfect  safety;  also  one  (1)  tubular  boiler,  12  feet 
long  by  42  inches  in  diameter,  with  full  fire  front  grate  bars, 
steam  and  water  gauges,  gauge  cocks,  and  all  necessary  trim- 
mings and  pipe  connections  to  engine;  the  boiler  to  be  set  in 
brick  work  with  hollow  walls,  supported  by  rods  and  binders; 
also  one  steam  engine  of  18-horse  power,  set  on   brick   foun- 
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dation,  in  running  order,  for  the  sum  of  forty-three  hundred 
and  fifty  dollars  ($4350). 

"We  also  include  in  the  above,  setting  of  the  upright  posts 
in  hatchway,  furnishing  all  necessary  shafting  and  belting  for 
the  elevator,  all  freight  to  be  paid  by  ourselves. 

"We  also  guarantee  the  boiler  to  beof  sufficient  capacity  to 
heat  the  entire  building,  furnish  power  for  running  the  ele- 
vator, and  also  a  rubbing  bed.  The  materials  to  be  used  we 
agree  shall  be  of  the  best  quality,  and  the  entire  machinery 
shall  be  put  up  in  a  workmanlike  manner. 

"We  also  agree  to  furnish  three  coils  of  pipe,  connect  them 
with  the  boiler,  and  guarantee  them  sufficient  to  heat  the 
entire  building. 

"  William  Miller  &  Co. 
"  F.  F.  French. 

"Messrs.  Bowen  Brothers,  on  their  part,  agree  to  pay  Wil- 
liam Miller  &  Co.,  or  their  agent,  the  sum  of  $2175.00  cash 
as  their  portion  of  the  $4350.00,  the  amount  stated  in  the 
above  contract,  when  the  machinery  is  in  working  order. 

"James  Sharkey,  Esq.,  on  his  part,  agrees  to  pay  William 
Miller  &  Co.,  or  their  agent,  the  sum  of  $2175.00  in  a  note 
payable  on  the  first  day  of  May,  1869,  with  ten  per  cent  in- 
terest, when  the  machinery  is  in  working  order;  the  above 
$2175.00  being  his  portion  of  the  $4350.00,  the  amount  stated 

in  the  above  contract. 

"James  Sharkey  &  Co." 

It  is  shown  by  the  record  that  French  was  acting  for  peti- 
tioner, and  that  Hinsdale  was  the  agent  of  James  Sharkey. 

French  testified  that  when  he  presented  the  written  prop- 
osition to  Hinsdale,  he,  Hinsdale,  wished  the  heating  appa- 
ratus to  be  put  in  at  the  same  time  with  the  elevator,  but 
Miller  &  Co.  were  not  in  the  heating  business,  and  did  not 
know  what  it  would  cost.  It  was  finally  agreed  that  French 
should  insert  at  the  close  of  the  proposition  this  sentence: 
"  We  also  agree  to  furnish  three  coils  of  pipe,  connect  them 
with   the   boiler,  and   guarantee  them  sufficient  to  heat   the 
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entire  building;"  and  that  French  should  ascertain  what  the 

cost  would  be,  and  if  it  came  to  no  more  than  $150,  Hinsdale 

should  pay  it,  and  if  to  more,  then  an   agreement  should  be 

made  as  to   price.     This  occurred  on   November   24th,  1868. 

French  then  went  to  a  firm  engaged  in  the  heating  business. 

Walworth,  Twohig   &  Purse,  to   learn   the   cost   of  heating 

apparatus.     On  the  27th  of  November  he  received  from  them 

the  following : 

"Chicago,  Nov.  27,  1868. 
"  Messrs.  W.  Miller  &  Co. : 

"Gentlemen:     Please   find,  below,  estimate   for   heating 

store  cor.  State  street  by  one  coil  in  basement,  to  heat  half  of 

same,  and  two  coils  in  first  story  to  heat  that  story  and  the 

second  story  well ;  we  to  furnish  tank  (iron),  steam  pump,  and 

supply  and  return  pipe  and  valves  for  all,  the  condensed  water 

to  be  drained  by  valve  box,  for  one  thousand  dollars,  cash. 

u  Yours, 

"Walworth,  Twohig  &  Fuese." 

French  testifies  that,  after  receiving  this  statement  of  the 
cost  of  the  heating  apparatus,  he  submitted  it  to  Hinsdale, 
and  he  agreed,  on  behalf  of  Sharkey,  to  pay  one-half  of  the 
cost  if  Bowen  Brothers  would  pay  the  other  half;  that  sub- 
sequently Chauncey  T.  Bowen  did  agree  to  pay,  and  actually 
paid,  one-half  of  the  cost  of  the  same. 

It  is  insisted  by  appellant  that  the  witness,  French,  should 
not  have  been  permitted  to  state  at  what  he  estimated  the  cost 
of  the  heating  apparatus,  nor  who  was  to  pay  for  the  same ; 
that  the  admission  of  the  evidence  was  in  violation  of  the 
rule  that  parol  evidence  can  not  be  introduced  to  change  or 
vary  the  terms  of  a  written  contract. 

It  is  apparent,  upon  an  inspection  of  the  written  contract, 
that  the  $4350  mentioned  therein  was  the  consideration  to  be 
paid  for  the  patent  screw  elevator,  and  while  it  may  have  been 
improper  for  the  court  to  admit  the  statement  of  French  at 
the  time  the  contract  was  signed,  in  which  he  says  Hinsdale 
was  to  pay  for  the  heating  apparatus,  yet  this  evidence  could 
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not  have  damaged  the  defendant's  ease,  for  the  reason  that  it 
is  clearly  proven  that  a  subsequent  contract  was  made  bv 
which  Sharke)7  was  to  pay  for  one-half  of  the  cost  of  this 
heating  apparatus. 

It  is  proven  that,  after  French  received  from  Walworth, 
Twohig  &  Furse  their  statement  of  November  27th,  showing 
the  cost  of  the  heating  apparatus,  he  took  it  to  Hinsdale  and 
submitted  it  to  him,  and  a  contract  was  then  made  that  Shar- 
key would  pay  one-half  of  the  amount  if  Bowen  would  the 
other,  which  Bowen  agreed  to.  This  is  proven  by  French 
and  Bowen. 

It  was  clearly  competent  to  prove  this  subsequent  contract 
by  parol,  and  under  it,  as  proven,  we  see  no  reason  why  the 
petitioner  was  not  entitled  to  recover. 

This  disposes  of  all  the  questions  raised  material  to  be 
considered,  and  as  we  perceive  no  substantial  error  in  the 
record,  the  decree  will  be  affirmed. 

Decree  affirmed. 


The  Columbus,  Chicago  and  Indiana  Central 

Eailway  Company 

v. 

William  B.   Skidmore. 

1.  Evidence — certified  copy  of  articles  of  consolidation  of  railroad  com- 
panies. In  a  suit  against  a  consolidated  railway  company  upon  promis- 
sory notes  given  by  one  of  the  original  companies  forming  the  new  com- 
pany, copies  of  the  articles  of  consolidation  on  file  in  the  office  of  the 
Secretary  of  State,  duly  certified  by  the  Secretary  of  State,  and  authenti- 
cated by  his  seal  of  office,  are  competent  evidence  to  prove  the  consolida- 
tion, the  same  as  the  original  articles  would  be. 

2.  Consolidation  of  railroads — in  what  name  to  be  sued.  Wheie  a 
railroad  company,  after  the  execution  of  promissory  notes,  is  consolidated 
with  another  company,  and  the  company  thus  formed  assumes  a  new  name, 
the  company  may  be  sued  by  the  new  name  thus  assumed,  and  it  will  be 
estopped  from  denying  the  name  by  which  it  is  sued. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

Mr.  E.  Walker,  for  the  plaintiff  in  error. 

Mr.  George  Willard,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assumpsit,  brought  to  the  circuit 
court  of  Cook  county,  by  William  B.  Skidmore  against  the 
Columbus,  Chicago  and  Indiana  Central  Railway  Company. 
The  plaintiff,  in  his  declaration,  counted  upon  two  promissory 
notes  executed  by  the  Chicago  and  Cincinnati  Railroad  Com- 
pany to  one  Thomas  Munroe,  and  by  him  indorsed  to  the 
plaintiff.  The  money  counts  were  added,  and  the  declaration 
alleges  that,  by  several  successive  consolidations  with  other 
railroad  companies,  the  makers  of  the  notes  finally  became 
consolidated  with  the  company  against  whom  the*  action  is 
brought. 

The  plea  was,  the  general  issue,  and  submitted  to  the  court 
without  a  jury,  who  found  for  the  plaintiff  the  amount  of  the 
notes  and  interest,  and  rendered  judgment  therefor. 

To  reverse  this  judgment  the  defendants  bring  the  record 
here  by  writ  of  error,  and  the  only  question  they  make  upon 
it,  is,  as  to  the  competency  of  the  certificates  of  the  Secretary 
of  State  to  prove  the  several  articles  of  consolidation. 

Of  this,  we  think  there  can  be  no  doubt. 

In  February,  1854,  the  General  Assembly  of  this  State 
passed  an  act  respecting  the  consolidation  of  railroads  and 
plank  roads,  the  second  section  of  which  provides,  that  each 
consolidated  company  shall  file  for  record,  in  the  office  of  the 
Secretary  of  State,  a  copy  of  the  articles  of  consolidation, 
evidenced  by  the  signature  of  the  presiding  officer  of  each  of 
the  said  companies,  and  the  corporate  seal  thereof.  Sess. 
Laws,  1854,  p.  9. 
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These  articles,  on  being  so  filed,  became  records  of  that 
office. 

By  an  act  passed  by  the  same  body  on  the  9th  of  March, 
1869,  it  is  provided,  that  copies  of  all  bonds,  papers,  writings 
and  documents  legally  deposited  in  the  office  of  the  Governor 
or  Secretary  of  State,  when  certified  by  the  Secretary  of  State, 
and  authenticated  by  the  seal  of  his  office,  shall  be  received 
in  evidence  in  the  same  manner  and  with  like  effect  as  the 
originals.     Sess.  Laws  1869,  p.  399. 

These  articles  were  legally  deposited  in  the  office  of  the 
Secretary  of  State,  and  were  filed  of  record.  On  general 
principles,  properly  certified  copies  would  be  evidence,  but 
the  statute  declares  they  shall  be  received,  and  be  as  compe- 
tent as  the  originals. 

What  the  effect  of  these  several  consolidations  may  be,  we 
do  not  now  say,  that  question  not  being  before  us. 

We  go  no  farther  now  than  to  say,  the  consolidation  estopped 
the  defendants  from  denying  the  name  by  which  they  were 
sued,  and  that  the  old  company  executing  the  notes  by  the 
name  then  used,  has,  by  force  of  the  consolidation,  assumed 
the  name  by  which  they  were  sued. 

The  second  section  of  the  act  of  1854,  before  cited,  expressly 
provides  that  the  consolidated  company  may  agree  upon  a 
name,  and  by  that  name  shall  sue  and  be  sued.  In  the  ab- 
sence of  all  proof  to  the  contrary,  we  will  intend  the  name 
now  borne  is  the  name  agreed   upon. 

These  being  our  views,  the  judgment  of  the  circuit  court 
must  be  affirmed. 

Judgment  affirmed. 
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Thomas  Ross 
v. 

Susan  Ross. 

1.  Husband — liability  for  icife's  support  while  living  apart  from  Mm. 
The  husband  is  not  responsible  even  for  necessaries  furnished  his  wife 
when  residing  apart  from  him,  if  she  left  him  without  good  cause  and 
without  his  consent;  but  if  the  separation  was  caused  by  improper  treat- 
ment on  his  part,  or  he  sends  her  away,  or  the}'  separate  by  consent,  with- 
out any  provision  for  her  maintenance,  he  will  be  liable  for  her  necessary 
support,  and  to  that  extent  he  sends  credit  with  her. 

2.  Same — remedy  at  law  and  not  in  equity.  Although  it  is  clearly  the 
duty  of  a  husband  to  provide  a  suitable  maintenance  for  his  wife,  if  within 
his  power,  yet,  according  to  the  course  of  the  English  authorities,  it  is  not 
an  obligation  or  duty  enforceable  in  a  court  of  equity  by  decreeing  a 
separate  maintenance.  The  remedy  at  common  law  is  by  an  action  at 
law  against  the  husband,  to  be  brought  b}'  any  person  supplying  the  wife 
with  necessaries  according  to  her  rank  and  condition. 

3.  Husband  and  wife — separate  maintenance  given  in  equity  by  statute. 
The  object  of  the  statute  of  1867  was,  to  remedy  this  defect  in  the  common 
law,  and  to  confer  upon  courts  of  equit}r  jurisdiction  to  enforce  the 
common  law  duty  of  the  husband  to  furnish  support  and  maintenance 
for  his  wife  suitable  to  the  condition  of  the  parties  in  life,  upon  her  appli- 
cation, in  all  cases  where  she  is  living  separate  and  apart  from  him 
without  her  fault,  or  in  other  words,  under  such  circumstances  as  would 
enable  her  to  avail  herself  of  the  common  law  remedy  of  obtaining  such 
support  upon  the  credit  of  her  husband. 

4.  Therefore,  if  the  wife  is  living  separate  and  apart  from  her  husband 
on  account  of  improper  treatment  by  him,  or  he  sends  her  away,  or  if  he 
assents  to  or  acquiesces  in  her  leaving  him,  he  will  be  liable  under  the 
statute  to  a  decree  in  equity  for  her  separate  maintenance  and  support,  on 
bill  filed  by  her. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

This  was  a  bill  in  equity,  exhibited  by  Susan  Ross  against 
Thomas  Ross,  her  husband,  for  a  separate  maintenance,  under 
the  act  of  March  5,  1867.  The  essential  facts  of  the  case  are 
presented  in  the  opinion  of  the  court.  On  a  hearing  of  the  cause 
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the  court  below  decreed  that  the  complainant  was  entitled 
to  a  separate  maintenance  from  the  defendant ;  that  the  defend- 
ant, within -thirty  days,  pay  the  complainant  §130  for  main- 
tenance from  Sept.  1,  1872,  to  March  1,  1873,  and  that  he 
pay  within  the  like  time  $100  for  the  complainant's  solicitor's 
fee;  that  from  March  1,  1873,  until  the  further  order  of  the 
court,  he  pay  $5  per  week  to  the  complainant,  and  that  such 
sums  of  money  be  liens  upon  all  the  real  estate  of  the  defend- 
ant in  the  county,  and  that  complainant  have  execution 
therefor. 

Mr.  John  W.  Ranstead,  for  the  appellant. 

Messrs.  Botsford,  Barry  &  Lovell,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  husband,  by  the  common  law,  is  bound  to  provide  his 
wife  with  necessaries  suitable  to  her  situation  and  his  condi- 
tion in  life.  As  proceeding  from  this  general  duty,  the  com- 
mon law  courts  have  held  that  if  the  husband  abandons  his 
wife,  or  they  separate  by  consent,  without  any  provision  for 
her  maintenance,  or  if  he  sends  her  away,  he  is  liable  for  her 
necessaries,  and  he  sends  credit  with  her  to  that  extent. 
2  Kent's  Com.  146-7  ;  Ecans  v.  Fisher,  5  Gilm.  569.  In  that 
case  this  court  fully  recognized  the  rules  of  the  common  law, 
in  this  language:  "The  husband  is  not  responsible  even  for 
necessaries  furnished  the  wife,  when  residing  apart  from  him, 
if  she  left  him  without  good  cause  and  against  his  consent. 
But  if  the  separation  was  caused  by  improper  treatment  on 
his  part,  or  he  assented  to  or  acquiesced  in  it,  he  is  liable 
for  her  necessary  support,  and  to  that  extent  she  has  credit 
on  his  account  in  the  community." 

These  rules  were  based  upon  just  and  humane  principles, 
but  from  the  circumstances  of  their  practical  application  the 
relief  they  were  intended  to  afford  was  frequently  beset  with 
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difficulties,  and  sometimes  denied  altogether,  because  the  per- 
sons who  trusted  her  on  her  husband's  account  must  do  so 
at  their  peril,  they  being  subject  to  the  burden  of  showing 
a  case  where  the  law  gave  her  the  credit  of  her  husband  for 
necessaries  suitable  to  her  situation  and  his  condition  in  life. 

Notwithstanding  the  common  law  imposed  the  duty  upon 
the  husband  to  provide  the  wife  with  necessaries  suitable  to 
their  condition  in  life,  and  the  obstacles  which,  from  special 
circumstances,  sometimes  lay  in  the  way  of  its  enforcement, 
still,  courts  of  equity,  though  recognizing  the  common  law 
duty,  almost  universally  refused  to  take  jurisdiction  and 
enforce  specific  performance  of  it,  but  left  the  wife  to  her 
common  law  remedy.  Story  says:  "Although  it  is  clearly 
the  duty  of  the  husband  to  provide  a  suitable  maintenance 
for  his  wife  if  it  is  within  his  power,  yet,  according  to  the 
course  of  the  English  authorities,  it  seems  not  to  be  an  obli- 
gation or  duty  of  which  courts  of  equity  will  decree  specific 
performance,  by  directing,  in  such  a  case,  a  separate  mainte- 
nance. The  proper  remedy  is  by  an  action  in  a  court  of 
common  law,  to  be  brought  against  the  husband,  by  any  per- 
son who  shall,  under  such  circumstances,  supply  the  wife 
with  necessaries  according  to  her  rank  and  condition."  2 
Story's  Eq.  Jur.  sec.  1422. 

Now,  it  was  the  inadequacy  of  the  common  law  remedv, 
and  the  refusal  of  courts  of  equity  to  take  jurisdiction  for 
the  enforcement  of  the  husband's  duty  to  furnish  support  and 
maintenance  for  his  wife,  that  induced  the  legislature  to  pass 
the  act  of  1867,  providing  that  married  women  who,  without 
their  fault,  are  living  separate  and  apart  from  their  husbands, 
may  have  their  remedy  in  equity,  in  their  own  respective 
names,  against  their  respective  husbands,  for  a  reasonable 
support  and  maintenance,  to  be  allowed  with  reference  to  the 
condition  of  the  parties  in  life  and  the  circumstances  of  the 
respective  cases. 

In  construing  this  act,  the  court  must  have  regard  to  the 
common   law   duty  or  obligation   of  the  husband  to  support 
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and  maintain  his  wife,  the  remedy  afforded  by  that  law,  its 
defects  and  inadequacy  under  many  circumstances,  and  the 
remedy  proposed  by  the  statute,  and  it  is  the  duty  of  the  court 
to  so  construe  the  act  as  to  suppress  the  mischief  and  advance 
the  remedy.  The  object  of  the  statute  is  apparent  on  its  face. 
It  is  to  confer  jurisdiction  upon  the  court  of  equity  to  enforce 
the  common  law  duty  of  the  husband  to  furnish  support  and 
maintenance  for  the  wife  suitable  to  the  condition  of  the 
parties  in  life,  upon  her  application,  in  all  cases  where  she  is 
living  separate  and  apart  from  him  without  her  fault,  or,  in 
other  words,  under  such  circumstances  as  would  enable  her 
to  avail  herself  of  the  common  law  remedy  of  obtaining  such 
support  upon  the  credit  of  her  husband. 

The  bill  in  this  case  was  filed  under  that  statute  by 
appellee,  while  living  separate  and  apart  from  her  husband, 
and  the  only  question  presented  is,  whether  she  was  so  living 
separate  and  apart  from  him  under  such  circumstances  as 
would  clothe  her  with  the  right  at  common  law  to  obtain 
support  and  maintenance  upon  his  credit.  To  be  so,  it  must 
be  without  her  fault.  If  she  left  his  house  to  live  apart  from 
him,  either  in  consequence  of  improper  treatment,  or  he 
assented  to  or  acquiesced  in  her  leaving,  he  is  liable  for  her 
necessary  support,  and  to  that  extent  she  had  credit  on  his 
account  in  the  community,  as  was  laid  down  by  this  court  in 
Evans  v.  Fisher,  above  cited. 

The  testimony  shows  that  these  parties  were  married  in 
the  State  of  New  York,  in  1841,  and  in  1844  they  came  west 
and  settled  on  a  farm  in  Kane  county,  in  this  State.  Appel- 
lant had  only  between  $500  and  $600  when  they  came. 
Appellee  had  a  moderate  out-fit,  and  from  her  father  some 
$400,  which  appellant  had,  out  of  which  was  forty  acres  of  the 
laud  now  composing  his  farm  of  210  acres,  which  her  father 
purchased,  paid  for  and  deeded  to  appellant  as  a  gratuity. 
They  raised  three  children,  two  sons  and  a  daughter ;  and 
appellant  says  of  her,  "she  was  a  first  class  housekeeper;  it 
was  hard  to  find  her  equal;    she  did  more  than  she  ought,  in 
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her  early  days ;  she  lias  been  in  poor  health  for  twenty 
years."  And  again  he  says:  "She  was  a  frugal  and  careful 
wife,  and  was  particular  not  to  get  in  debt."  But  after  her 
health  became  broken  down,  and  some  fourteen  or  fifteen 
years  before  the  hearing  of  this  cause,  he  began  a  systematic 
course  of  ill  treatment,  which  has  continued  at  short  intervals, 
and  becoming  gradually  aggravated,  down  to  the  time  when/ 
she  left  him,  in  June,  1872.  He  began  and  continued  with 
increased  bitterness,  with  false  and  unjust  accusations  of  want 
of  chastity.  These  were  made  in  the  presence  of,  and  to 
their  own  children,  to  hired  men,  in  the  presence  of  hired 
girls  and  women,  and  to  particular  friends.  After  he  had 
thus  done  what  he  could  to  blast  her  reputation  and  crush  her 
spirits,  he  suspended  her  control  in  the  household  and  sub- 
stituted another  woman  in  her  place,  against  appellee's  wishes 
and  protest.  On  one  occasion,  while  that  woman  was  in  con- 
trol, appellant  ordered  appellee,  with  violent  and  insulting 
language,  into  her  own  room,  for  attempting  to  interfere  in 
the  household  affairs,  and  she  testifies  that  at  the  same  time 
he  had  the  shovel  in  his  hand,  and  flourished  it  in  a  threaten- 
ing manner  towards  her.  He  admits  having  the  shovel  in 
his  hand  and  ordering  her  to  her  room,  but  says  he  had  pre- 
viously laid  the  shovel  down.  On  another  occasion,  this  new 
housekeeper  violently  threw  the  fire-shovel  at  appellee,  but 
missed  her,  and  on  complaining  of  it  to  her  husband,  he 
again  ordered  her  to  her  room. 

Appellant's  conduct  towards  appellee  had  a  direct  tendency 
to  drive  her  from  the  house,  and  it  is  a  fair  inference,  from 
all  the  evidence,  that  he  so  intended  it;  for,  but  a  short  time 
before  she  left,  he  declared  to  her  that  she  was  a  lewd  woman 
— did  not  care  for  him;  and,  therefore,  he  did  not  care  how 
soon  she  left  the  house,  and  ran  with  other  men.  And  again  : 
one  of  appellant's  own  witnesses  testified  that,  shortly  before 
she  left,  she  told  him  she  would  leave  the  next  day  unless  he 
fixed  things  differently;  that  she  had  always  taken  care  of 
his  shirts  and  collars,  until  he  would  not  let  'her  any  longer. 
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Then  he  replied,  "  that  she  could  do  that  for  somebody  she 
liked  better."  What  was  this  but  a  suggestion  to  leave?  She 
left  the  4th  of  June,  1872.  On  the  10th  of  September  next 
following,  he  wrote  and  sent  to  her  the  following  letter,  which 
embodies  the  same  spirit  which  he  had  manifested  towards 
her  for  the  previous  fourteen  years,  as  shown  by  the  evidence  : 

"  Elgin,  September  10,  1872. 
u  Susan  Ross  :  Plain  facts  are  what  we  need  ;  therefore, 
remember  what  your  name  was  registered  at  Beloit  four  years 
ago  this  fall.  It  was  not  Mrs.  Ross;  it  was  Mr.  Long  and 
lady.  Who  did  you  see  there  that  you  knew?  I  was  told  to 
go  to  Beloit,  to  a  certain  hotel  by  the  name  of  the  Salisbury 
House,  and  see  if  your  wife's  name  is  on  the  register  at  that 
house.  There  is  where  she  staid  over  night.  All  names  that 
stay  there  over  night  are  registered.  I  went  there  last  winter. 
I  found  these  facts.  Honesty  is  the  best  policy.  I  am  get- 
ting along  well.  I  have  a  good  cook,  and  have  plenty  to  eat. 
I  do  not  have  to  set  a  plate,  teacup  and  saucer  on  your  and 
Joe's  table,  and  be  sneered  at  and  hounded  like  some  old 
dog,  as  I  was  last  spring.  You  will  hear  the  sound  of  Beloit 
some  other  time.  I  wish  you  a  good  time  and  plenty  of  fun. 
I  have  no  doubt  you  had  plenty  of  fun  at  Darien  this  sum- 
mer.    Go  it  while  your  young ;  when  you  get  old  you  can't. 

"Yours, 

"Thos.  Ross." 

He  had  repeatedly  made  this  charge  against  her  before  she 
left,  and,  according  to  the  evidence,  a  more  base  and  cruel 
calumny  of  a  woman's  honor  was  never  uttered.  This  letter, 
besides  showing  by  what  means  he  had  persecuted  appellee 
out  of  her  home,  shows  appellant's  acquiescence  in  her  living 
apart  from  him,  and  brings  the  case  fairly  within  the  common 
law  rule  of  making  him  liable  for  her  necessary  support.  It 
is  therefore  within  the  statute,  and,  as  there  is  no  complaint 
relative  to  the  amount  appellant  was  required  to  pay,  we  are 
of  opinion  that  the  decree  of  the  circuit  court  should  be 
affirmed.  Decree  affirmed. 
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Aaron  B.  Searing  et  al. 

V. 

Josiah  R.  Butler  et  al. 

1.  Agency — ratification  inferred  from  circumstances.  Where  an  agent 
exceeds  his  authority,  there  need  not  be  an  express  ratification  to  bind 
the  principal,  but  a  subsequent  assent  may  be  inferred  from  circumstances, 
which  the  law  considers  equivalent  to  an  express  ratification. 

2.  Thus,  where  a  party  directed  a  commission  merchant  to  sell  a  lot 
of  wheat  for  him  at  not  less  than  $1.05  per  bushel,  with  the  privilege  to 
the  seller  to  deliver  the  same  at  his  option,  at  any  time  during  the  current 
year,  and  the  merchant  sold  the  same  at  $1.02%  per  bushel,  and  immedi- 
ately notified  the  principal,  who  made  no  reply,  and  expressed  no  inten- 
tion to  disaffirm  the  sale  until  about  a  month  afterwards,  when  wheat  had 
advanced  considerably :  Meld,  that  a  ratification  of  the  sale  was  properly 
inferred  from  the  circumstances. 

3.  Same — liability  of  principal  to  agent.  Where  a  commission  mer- 
chant, by  direction  of  his  principal,  sold  for  the  latter  5000  bushels  of 
wheat,  to  be  delivered  at  any  time  during  the  current  year,  at  the  seller's 
option,  and  after  an  advance  in  the  price  the  principal  refused  to  stand 
to  the  contract,  and  the  merchant  settled  with  the  buyer  by  paying  him 
the  difference  between  the  contract  price  and  the  market  value,  the  prin- 
cipal being  unknown  to  the  purchaser:  Held,  that  the  principal  was 
liable  to  his  agent  for  the  sum  so  paid  by  him,  and  also  for  his  commis- 
sions. 

4.  Pleading  and  evidence — allegation  as  to  time  not  necessary  to  be 
proved  as  laid.  Where  a  party  selling  grain  for  another,  who  refuses  to 
deliver,  settles  with  the  purchaser,  paying  him  the  difference  between  the 
contract  and  market  prices,  alleged  in  his  declaration,  in  a  suit  against  the 
principal,  that  he  was  compelled  to  and  did  pay  such  difference  on  a  cer- 
tain day :  Held,  that  the  allegation  was  not  material  as  to  time,  and 
therefore  not  necessary  to  be  proved  as  laid. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was- an  action  of  assumpsit,  by  Josiah  R.  Butler  and 
Windsor  P.  Freeman,  partners,  against  Aaron  B.  Searing  and 
Joseph  R.  Searing,  partners.  The  declaration  contained  three 
special  and  the  common  counts. 
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The  first  count  averred,  in  substance,  that  plaintiffs  were 
commission  merchants  in  Chicago,  on  July  29,  1871,  and  that 
defendants  employed  plaintiffs  to  sell  for  them  in  Chicago 
5000  bushels  of  No.  2  spring  wheat,  to  be  delivered  by  defend- 
ants at  any  time,  at  their  option,  during  the  year  1871 ;  that 
pursuant  to  such  employment,  plaintiffs,  as  commission  men, 
sold  the  said  wheat,  to  be  so  delivered,  at  the  price  of  $1.02  j- 
per  bushel  ;  that  defendants  did  not,  at  anyvtime  during  the 
year  1871,  deliver  said  wheat,  and  by  the  custom  of  trade  in 
Chicago,  with  the  knowledge  of  defendants,  plaintiffs  were 
personally  responsible  for  the  performance  by  defendants  of 
the  sale;  and  that  on  December  30,  1871,  wheat  having 
advanced  in  the  Chicago  market,  and  in  consequence  of  the 
refusal  of  the  defendants  to  deliver  the  wheat,  plaintiffs  were 
compelled  to  pay  the  purchaser  of  the  wheat  the  difference 
between  the  selling  price  and  the  then  market  price,  which 
was  17  cents  per  bushel,  etc. 

The  second  count  alleged,  in  substance,  that  plaintiffs,  at 
tine  request  of  defendants,  on  July  31,  1871,  sold  in  the 
Chicago  market,  at  $1.02J  per  bushel,  5000  bushels  No.  2 
spring  wheat,  on  behalf  of  defendants,  with  the  privilege  on 
the  part  of  defendants  of  delivering  the  same  to  the  pur- 
chaser at  anytime  during  the  year  1871  ;  that  plaintiffs  acted 
as  commission  merchants  in  the  transaction,  and, by  the  custom 
of  the  trade,  were  personally  responsible  to  the  purchaser  for 
the  delivery  of  the  grain  according  to  the  terms  of  the  sale; 
that  defendants  refused  at  all  times  during  the  year  1871  to 
deliver  said  grain,  so  that  on  December  30,  1871,  plaintiffs 
did  buy  5000  bushels  No.  2  spring  wheat  to  fill  said  contract, 
and  paid  therefor  $1.1 9J  per  bushel,  that  being  the  market 
price  that  day,  etc. 

The  third  count  alleged,  in  substance,  that  on  July  31, 
1871,  defendants,  believing  that  the  market  price  of  No.  2 
spring  wheat  in  Chicago  was  higher  than  it  would  be  later 
in  the  season,  desired  to  sell  in  that  market  5000  bushels  of 
that  grain,  to  be  delivered  at  any  time,  at  defendants'  option, 
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during  the  year  1871,  and  hence  authorized  plaintiffs,  as 
commission  men,  to  make  such  sale  at  the  then  market  price; 
that  the  plaintiffs  made  such  sale  at  $1.02}  per  bushel,  that 
being  the  highest  price  on  such  terms  of  delivery;  that  it 
was  the  custom  in  the  trade  to  hold  the  commission  men 
responsible  personally  for  the  contract  as  well  as  the  margin 
or  difference  between  the  contract  price  and  the  market  price 
of  grain  sold  ;  that  the  price  of  wheat  advanced,  and  plain- 
tiffs kept  up  the  margins  to  and  until  the  close  of  the  year 
1871,  when  defendants  should  have  delivered  the  wheat,  and 
on  December  31,  1871,  such  wheat  was  worth  $1.19}  per 
bushel,  and  defendants  on  that  day  failing  and  refusing  to 
deliver  said  wheat,  the  plaintiffs  paid  the  purchaser  the  differ- 
ence between  the  selling  price  and  the  price  on  the  day  it 
should  have  been  delivered,  etc. 

The  defendants  pleaded  the  general  issue.  A  trial  was 
had,  resulting  in  a  judgment  in  favor  of  the  plaintiffs  for 
$727.48,  and  the  defendants  appealed. 

Mr.  L.  E.  Payson,  for  the  appellants. 

Messrs.  Pillsbury  &  Lawrence,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

On  the  29th  day  of  July,  1871,  Freeman,  one  of  the  firm 
of  Butler  &  Freeman,  the  appellees,  commission  merchants  in 
Chicago,  received  an  order  from  Searing  Bros.,  the  appel- 
lants, at  Chatsworth,  111.,  where  the  latter  resided,  to  sell  for 
appellants  in  Chicago  5000  bushels  of  No.  2  spring  wheat, 
"seller  the  year,"  that  is,  the  seller  to  deliver  the  grain  at 
his  option  at  any  time  during  the  current  year.  The  order  was 
telegraphed  to  the  firm  at  Chicago,  and  on  the  Monday  fol- 
lowing, July  31,  1871,  appellees  sold  the  wheat  for  appellants, 
and  notified  them,  by  telegraph  and  by  letter  of  that  date, 
that  they  had  done  so,  at  $1.02}  per  bushel.  From  that  day 
wheat  declined  in  that  market  until  August  2,  on  which  day 
37— 69th  III. 
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it  touched  94f  cents  per  bushel  upon  that  time  contract.  The 
price  then  turned  upward,  and  advanced  steadily  until  the 
last  day  of  December  of  that  year,  when  it  reached  $1.19} 
per  bushel. 

This  suit  was  brought  by  appellees  to  recover  their  com- 
missions and  the  difference  between  the  price  the  wheat  was 
sold  for  July  31,  and  the  highest  price  afterward  during  the 
year,  or  on  the  30th  of  December,  appellants  having  failed 
to  deliver,  and  appellees  having  made  a  settlement  of  the  con- 
tract with  the  parties  who  purchased  of  them.  The  plaintiffs 
recovered  a  judgment  for  $727.48,  from  which  the  defendants 
have   appealed. 

Appellants  resist  a  right  of  recovery,  on  the  ground  that 
there  was  a  violation  of  their  order  for  the  sale,  which  they 
claim  was  limited  to  $1.05  per  bushel. 

As  to  this  limit  there  is  some  dispute  between  the  parties, 
but  assuming  it  as  a  fact,  then  the  appellants  were  not  bound 
by  the  sale  at  $1.02J ;  yet  they  might  subsequently  rat  if v  it, 
and  be  bound  by  the  sale,  as  if  there  had  been  no  limit 
affixed. 

We  find  in  the  record  abundant  evidence  of  a  ratification 
of  the  sale.  There  need  not  be  an  express  act  of  ratification, 
but  a  subsequent  assent  may  be  inferred  from  circumstances, 
which  the  law  considers  equivalent  to  an  express  ratification. 
The  doctrine  on  this  subject  is  thus  declared  in  Ward  v. 
Williams.  26  111.  451  :  "  In  general,  where  an  agent  is  author- 
ized to  do  an  act,  and  he  transcends  his  authority,  it  is  the 
duty  of  the  principal  to  repudiate  the  act  so  soon  as  he  is 
fully  informed  of  what  has  been  thus  done  in  his  name  by 
the  agent,  else  he  will  be  bound  by  the  act  as  having  ratified 
it  by  implication ;  but  when  a  stranger,  in  the  name  of 
another,  does  an  unauthorized  act,  the  latter  need  take  no 
notice  of  it,  although  informed  of  the  act  thus  done  in  his 
name,  and  he  shall  only  be  bound  by  an  affirmative  ratifica- 
tion." See,  also,  Williams  v.  Merritt,  23  111.  623;  Foster  v. 
Bockwell,  104  Mass.  167;  Story  on  Agency,  sec.  258. 
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Immediately  upon  the  sale,  the  same  day,  appellants  were 
notified  by  appellees  of  the  sale,  the  letter  informing  them, 
u  We  sold  5000  bushels  No.  2  spring  wheat  for  you  to-day,  at 
$1.02J." 

Appellants  made  no  reply.  They  expressed  no  dissent;  and 
a  very  good  reason  wjiy  they  should  not,  may  be  found  in  the 
following  statement  in  the  letter,  that  "  on  'Change  the  price 
was  lower,  and  went  to  $1.00,  and  closed  at  that  figure;"  thus 
showing  a  profit  in  the  contract. 

August  7,  11  and  19,  appellees  sent  letters  to  appellants, 
informing  them  of  the  price  of  wheat,  showing  that  there 
was  a  small  profit  left  for  them,  at  the  date  of  each  letter, 
until  that  of  August  19,  when  the  price  had  reached  $1.03, 
*  seller  the  year;"  but  the  letter  closes  with  the  expression, 
"that  should  the  receipts  be  larger  next  week,  we  think  the 
advance  will  be  checked."  So  far,  there  could  be  no  particu- 
lar cause  for  dissatisfaction  with  the  sale ;  but  then  came  the 
letter  of  August  24,  informing  appellants  that  the  market 
was  still  on  the  advance,  and  as  high  as  $1.09  was  reached, 
"  seller  the  year."  "  We  have  had  to  put  up  margins  on  your 
sale,  and  must  ask  you  to  place  us  in  funds  to  take  care  of 
the  same."  Until  this  time,  appellants  had  expressed  no  dis- 
sent from,  or  dissatisfaction  with,  the  sale;  but  now,  when  a 
palpable  loss  becomes  manifest,  they  answer  this  letter,  say- 
ing that  they  did  not  accept  the  sale  at  $1.02|,  and  refusing 
to  put  up  margins,  as  they  did  not  consider  they  had  any 
contract  out. 

It  is  also  in  evidence  that  one  of  the  Searings  was  in 
Chicago  on  the  2d  of  August,  at  which  time  there  was  a 
profit  in  the  contract  for  his  firm  of  $375,  and  he  had  some 
conversation  in  regard  to  closing  it  out. 

As  said  in  Foster  v.  jRockwell,  the  principal  can  not  lie  by 
and  seize  the  benefit  of  the  agent's  conduct  if  profitable,  or 
renounce  it  if  otherwise,  at  his  election. 

It  was  proved  that,  according  to  the  custom  of  trade  in 
Chicago,  the  parties  for  whom  sales  are  made  on  'Change  are 
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not  known  to  the  other  party;  that  the  commission  men  trade 
with  each  other  as  though  they  were  the  principals. 

After  the  repudiation  of  the  contract  of  sale  by  the  appel- 
lants, the  appellees  made  a  settlement  of  the  transaction  with 
the  purchaser  by  the  payment  of  the  difference  between  the 
purchase  price  of  the  wheat  and  its  market  value  at  the  time 
of  the  settlement. 

We  perceive  no  force  in  the  objection  which  is  made,  that 
even  if  there  was  a  ratification  of  the  contract,  there  can  be 
no  recovery  under  the  declaration  as  framed. 

The  point  of  objection  is,  that  it  is  laid  in  the  declaration 
that  the  plaintiffs  were  compelled  to  pay  this  difference  be- 
tween the  purchase  price  and  the  market  value  of  the  wheat, 
on  the  30th  day  of  December,  1871;  whereas,  the  proof 
shows  that  it  was  at  an  earlier  date  when  the  settlement  was 
made.  But  this  was  an  immaterial  allegation  as  to  time.  It 
had  regard  to  the  damages  which  had  been  sustained  by  the 
plaintiffs,  and  the  day  on  which  they  were  alleged  to  have 
been  suffered  was  not  necessary  to  be  proved  as  laid. 

We  perceive  no  error  in  the  record,  except  in  the  amount 
of  the  recovery. 

There  is  evidence  in  the  case  that  the  settlement  referred 
to  was  made  after  the  fire  in  Chicago,  in  October,  on  the 
basis  of  the  resolution  adopted  by  the  Board  of  Trade,  at 
$1.18J;  but  taking  the  whole  testimony  together,  it  shows 
very  satisfactorily  that  the  settlement  was  made  some  time 
prior  to  that  event,  and  at  a  loss  to  the  appellees  of  no  more 
than  ten  cents  per  bushel.  The  amount  of  this  loss,  together 
with  the  appellees'  commissions  of  $25  and  interest,  was  all 
that  they  were  entitled  to  recover  under  the  evidence,  which 
would  be  considerably  less  than  the  amount  recovered. 

For  this  error  in  the  amount  of  the  recovery,  the  judgment 
is  reversed  and  the  cause  remanded.  If  the  plaintiffs  below 
will  enter  in  the  court  below  a  remittitur  of  all  above  the  sum 
of  |525,  with  interest,  that  court  will  enter  a  judgment  in 
favor  of  said  plaintiffs  for  that  sum,  with  interest,  without 
further  trial.  Judgment  reversed. 
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Oeamel  S.  Hough 

V. 

Charles  E.  Cook. 

« 

1.  Evidence — rule  as  to  relevancy.  To  determine  the  relevancy  of 
evidence,  the  question  is  not  whether  it  is  sufficient  of  itself  to  make  out 
the  case  or  defense,  but  whether  it  tends  to  prove  it. 

2.  Same — on  question  of  the  value  of  work  done.  In  a  suit  to  recover  the 
value  of  materials  furnished  and  work  done  in  repairing  a  building,  and 
putting  up  an  ice  house,  where  the  plaintiff  proved  the  number  of  days 
employed  in  the  same  by  himself  and  employees,  and  its  value  per  da}', 
there  being  no  proof  the  same  was  to  be  paid  for  by  the  day,  the  de- 
fendant offered  to  prove,  by  a  witness  shown  to  be  competent  to  give 
an  opinion,  what  it  was  reasonably  worth  to  put  the  lumber  into  the 
house,  the  amount  of  lumber  used  having  been  shown  by  the  plaintiff, 
which  the  court  refused  to  admit:  Held,  that  the  court  erred;  that  the 
witness  should  have  been  allowed  to  testify.  If  the  plaintiff  was  delayed 
by  special  circumstances,  proved  by  the  plaintiff,  increasing  the  cost  of 
the  work,  it  was  for  the  jury  to  determine  from  the  evidence  to  what  ex- 
tent those  circumstances  increased  the  cost. 

3.  Same — each  party  has  a  right  to  give  testimony  on  his  theory  of  the 
case  or  contract.  Where  there  is  a  dispute  as  to  the  terms  of  a  contract 
under  which  materials  are  furnished  and  labor  performed,  as  to. the  meas- 
ure of  compensation,  and  the  evidence  respecting  the  same  is  conflicting, 
each  party  has  a  right  to  give  the  jury  evidence  tending  to  support  his 
theory  of  the  case,  and  let  the  jury  determine,  under  proper  instructions, 
what  consideration  it  is  entitled  to.  It  is  not  for  the  court  to  determine 
as  to  the  preponderance  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Gookins  &  Roberts,  for  the  appellant. 

Messrs.  Runyan,  Avery,  Loomis  &  Comstock,  for  the 
appellee. 

Mr.  Justice  Scholfield   delivered  the   opinion   of  the 

Court : 

This  was  assumpsit,  by  appellee  against  appellant,  to  recover 
the  amount  claimed  to  be  due  on  account  of  certain  materials 
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furnished,  and  work  and  labor  done  and  performed  by  appel- 
lee for  appellant,  at  his  request. 

Appellant  pleaded  the  general  issue,  and  filed  therewith  an 
affidavit  of  merits,  and  also  a  special  plea  of  set  off  of  $1000. 

It  appears,  from  the  record,  that  on  the  trial  in  the  court 
below  the  plaintiff  gave  evidence  tending  to  show  that  in 
November,  1871,  the  defendant  was  about  to  repair  a  build- 
ing at  the  corner  of  Canal  and  DeKoven  streets,  in  the  city 
of  Chicago,  to  be  used  as  a  packing  house  for  packing  pork, 
and  to  erect  a  building  adjoining  to  it  for  an  ice  house.  The 
plaintiff  was  a  carpenter  and  builder,  and  being  introduced 
to  the  defendant,  it  was  agreed  between  them  that  the  plain- 
tiff should  do  the  work  of  such  repairs  and  building.  The 
defendant  showed  the  plaintiff  the  building  to  be  repaired, 
and  the  site  for  the  erection  of  the  ice  house.  There  was  a 
conflict  of  evidence  as  to  whether  the  plaintiff  agreed  with 
the  defendant  to  furnish  him  estimates  of  the  cost  of  the 
work  to  be  done,  the  plaintiff  testifying  that  before  the  com- 
mencement of  the  work  he  informed  the  defendant  that  the 
nature  of  the  work  of  repairing  the  packing  house  and  the 
building  of  the  ice  house  was  such,  that  he  could  not  furnish 
any  estimates  of  such  cost,  and  that  he  never  agreed  to  furnish 
such  estimates  ;  the  defendant  testifying  that  the  plaintiff  did 
agree  at  the  time  the  plaintiff  was  first  introduced  to  him, 
and  at  several  times  during  the  progress  of  the  work,  to  fur- 
nish such  estimates.  It  was  proved  that  the  plaintiff  went 
on,  and  did  the  work  of  repairing  the  packing  house,  and  of 
building  the  ice  house. 

The  plaintiff  proved  that  he  furnished  the  material  for  the 
repair  of  the  packing  house  and  for  the  building  of  the  ice 
house,  charged  for  in  the  bill  of  particulars,  about  which 
there  was  no  dispute. 

The  plaintiff  gave  evidence,  tending  to  show  that  he  did, 
in  and  about  the  work,  by  himself  and  his  employees,  per- 
form the  number  of  days'  work  charged  in  the  bill  of  par- 
ticulars, and  that  the  same  were  of  the  value  charged  therein; 
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and  the  defendant  gave  evidence,  tending  to  show  that  such 
days'  work  were  of  less  value  than  the  amount  so  charged 
therefor.  There  was  no  evidence  of  any  agreement  between 
the  parties  that  the  work  should  be  charged  or  paid  for  as  by 
day's  work.  The  defendant  gave  evidence  tending  to  show 
that  he  had  furnished  lumber  and  shingles  for  the  build- 
ings amounting  to  95,885  feet  of  lumber,  and  3000  shin- 
gles. The  defendant  called  J.  T.  Searle  as  a  witness,  who 
testified  that  he  resided  at  Niles,  Michigan  ;  that  he  was  a 
builder,  and  had  followed  that  occupation  for  twenty  years; 
that  he  knew  the  prices  of  building  in  Chicago,  and  had 
known  what  such  prices  were  for  two  years.  The  defendant 
then  offered  to  prove  by  the  witness  that  the  reasonable  price 
for  putting  up  lumber  into  an  ice  house  in  the  fall  of  1871, 
and  winter  of  1871  and  1872,  was  from  eight  to  nine  dollars 
per  thousand  feet;  which  testimony  was  objected  to  by  the 
plaintiff,  on  the  ground  that  the  evidence  of  the  plaintiff 
showed  that  a  portion  of  the  repairs  done  was  a  store  front  to 
the  packing  house,  raising  of  the  same,  putting  in  a  large 
amount  of  oak  plank,  and  that  witness,  whose  testimony  was 
offered,  had  not  seen  the  building  in  controversy,  and  did  not 
know  the  expense  or  character  of  repairs,  and  therefore  was 
not  a  competent  witness  to  testify  as  to  the  value  of  putting 
lumber  in  the  building;  and  on  the  further  ground  that  his 
testimony  was  irrelevant,  as  it  could  give  the  jury  no  basis 
upon  which  to  assess  damages  ;  which  evidence  was  ex- 
cluded by  the  court,  to  which  the  defendant  at  the  time 
excepted.  And  the  defendant  also  called  as  a  witness  one  J. 
W.  Garvey,  who  testified  that  he  was  a  carpenter  and  builder, 
and  that  he  had  carried  on  the  business  in  Chicago  for  nine 
or  ten  years;  that  he  had  seen  the  buildings  in  question,  and 
he  described  the  kind  of  lumber  put  into  them. 

The  defendant  then  offered  to  prove  by  this  witness  what 
it  was  reasonably  worth  to  put  the  lumber  into  the  packing 
house.  To  this  evidence  the  plaintiff  objected,  upon  the  same 
ground  upon  which  he  objected  to  the  testimony  of  the  wit- 
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ness  J.  T.  Searle,  and  on  the  further  ground  that  it  had  taken 
more  days'  labor  to  do  the  work  in  question,  on  account  of 
resistance  to  the  work  and  hindrance  and  delay  occasioned 
by  defendant's  tenants  in  possession  of  some  portion  of  the 
premises,  than  it  otherwise  would  have  taken,  and  that  there- 
fore the  reasonable  value  of  the  work  done  by  the  plaintiff 
could  not  be  estimated  by  what  it  was  worth  to  put  rough 
lumber  in  a  building,  where  there  was  no  obstruction,  hin- 
drance or  delay.  The  court  sustained  the  objection,  and  re- 
fused to  permit  the  testimony  to  be  given  in  evidence  to  the 
jury,  to  which  the  defendant  at  the  time  also  excepted. 

Inasmuch  as  there  was  a  conflict  in  the  evidence,  as  to  the 
agreement  between  the  parties,  pursuant  to  which  the  work 
was  done,  it  was  the  province  of  the  jury,  and  not  of  the  court, 
to  determine  in  favor  of  whom  was  the  preponderance,  and 
for  that  purpose  evidence  tending  to  support  the  claim  of 
either  party  was  admissible.  To  determine  the  relevancy  of 
evidence,  the  question  is,  not  whether  it  was  sufficient  of  it- 
self to  make  out  the  defense,  but,  would  it  tend  to  prove  the 
defense.  Rogers  v.  Brent,  5  Gilm.  587  ;  Slack  v.  Mo  Lagan, 
15  111.  251. 

The  plaintiff  having  given  evidence  to  support  his  theory 
of  the  case,  it  was  then  competent  for  the  defendant  to  rebut 
it,  by  introducing  evidence  upon  his  theory,  showing  that  the 
value  of  the  materials  furnished,  work  done,  etc.,  was  less 
than  that  claimed  by  the  plaintiff.  And  the  witness  Garvey 
having  shown  that  he  was  qualified  to  answer  the  question 
propounded  him,  by  possessing  the  requisite  knowledge,  should 
have  been  allowed  to  answer  the  question. 

Even  if  there  were  special  circumstances  proved  by  the 
plaintiff,  increasing  the  cost  of  the  work  beyond  what  it 
would  otherwise  have  been,  it  was  for  the  jury  to  determine, 
from  the  evidence,  to  what  extent  those  circumstances  increased 
the  cost,  and  the  court  was  not  authorized  to  assume  anything 
upon  the  subject.  The  witness  should  have  been  allowed  to 
answer  the  question  propounded,  and  it  would  then  have  been 
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competent,  if  desired,  upon  cross-examination,  to  have  ascer- 
tained to  what  extent  the  special  circumstances  claimed  would 
have  increased  the  cost  of  the  work,  in  the  estimation  of  the 
witness,  or  this  might  have  been  shown  by  other  competent 
evidence.  The  defendant  was  entitled  to  give  to  the  jury  any 
evidence  tending  to  support  his  theory  of  the  case,  and  it  was 
for  the  jury  to  determine,  under  instructions  of  the  court, 
what  consideration  it  was  entitled  to  receive. 

For  the  error  indicated,  and  we  perceive  no  other  in  the 
record,  the  judgment  of  the  court  below  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Charles  H.  Adams 

v. 

Charles  H.   Gaubert. 

1.  Account— partnership.  On  bill  to  have  a  certain  purchase  declared 
a  joint  one,  and  for  a  share  of  the  profits  realized  by  the  defendant,  the 
bill  also  showing  some  other  partnership  dealings,  it  is  not  error  to  dis- 
miss the  bill  on  finding  the  question  of  the  purchase  for  joint  benefit 
against  the  complainant,  instead  of  retaining  it  for  an  account,  where  the 
proofs  taken  fail  to  show  anything  clue  the  complainant. 

2.  Partnership.  In  this  case  the  complainant  sought  to  share  in  the 
profits  realized  by  the  defendant  in  the  purchase  and  sale  of  a  tract  of 
land,  on  the  ground  that  the  parties  wrere  partners  in  the  transaction,  but 
the  evidence  failed  to  establish  the  fact. 

Appeal  from  the   Superior  Court   of  Cook   county;    the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Hill  &  Cowan,  for  the  appellant. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  brought  by  Adams  against 
Gaubert,  the  main  object  of  whfch  was  to  recover  one-half  of 
the  profits  arising  from  the  purchase  and  sale  of  the  south 
half  of  the  north-west  quarter  of  sec.  25,  town.  40,  range  13, 
in  Cook  county,  in  this  State. 

The  bill,  in  substance,  alleges,  that  in  August,  1868,  the 
parties  entered  into  a  co-partnership,  under  the  name  of  C. 
H.  Gaubert  &  Co.,  for  the  purpose  of  doing  a  general  business 
in  buying  and  selling  real  estate  for  themselves,  and  on  com- 
mission for  other  parties;  that,  while  the  co-partnership 
existed,  about  Feb.  3,  1869,  Gaubert,  for  and  on  behalf  of  the 
firm,  bought  of  R.  E.  Clark  the  above  described  tract  of  land 
for  $32,000,  and  about  Feb.  13,  1869,  sold  the  same  to  Hiram 
Canfield  for  $80,000  ;  that  one-half  of  the  profits  of  the  trans- 
action belonged  to  Adams,  which  Gaubert  refused  to  account 
■for. 

The  bill  also  alleged  an  indebtedness  on  the  part  of  Gau- 
bert to  Adams,  growing  out  of  the  alleged  partnership,  and 
prayed  for  an  accounting. 

The  answer  denied  the  alleged  partnership,  and  alleged  that 
on  and  prior  to  August,  1868,  Gaubert  was  doing  a  real  estate 
business  alone,  and  on  his  own  account,  under  the  name  of 
C.  H.  Gaubert  &  Co. ;  that  the  real  arrangement  made  between 
him  and  Adams  was,  that  the  latter  should  come  into  the 
office  of  Gaubert,  have  desk  room,  and  should  pay  for  one- 
half  of  the  furniture  in  the  office  belonging  to  Gaubert,  and 
one-half  of  the  office  expenses  ;  and  that  it  was  agreed  between 
them,  that  when  they  worked  together  in  buying  or  selling  a 
piece  of  property  for  another  they  should  divide  the  commis- 
sions received  therefor,  but  that  it  was  distinctly  understood 
that  neither  was  to  have  any  interest  in  the  separate  purchases 
or  transactions  of  the  other. 

Defendant  admitted  the  purchase  of  the  land  in  question, 
but  alleged  that  it  was  made  with  his  own  funds,  without  the 
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aid  or  assistance  of  the  complainant,  and  denied  that  the  lat- 
ter had  any  right  to  or  interest  in  the  profits  made  by  the 
purchase  and  sale  of  the  land,  and  also  denied  any  indebted- 
ness to  complainant. 

The  court  below,  on  hearing,  dismissed  the  bill,  and  the 
complainant  brings  the  case  here  on  appeal. 

In  regard  to  a  partnership,  the  testimony  of  the  parties  is 
contradictory,  and,  so  far  as  depends  upon  their  evidence,  it 
can  not  be  regarded  as  established,  and  particularly  so  to  the 
extent  claimed,  of  a  general  partnership  for  the  buying  and 
selling  of  real  estate  for  themselves.  The  testimony  derived 
from  other  sources  was  also  conflicting,  much  of  it  tending  to 
show  a  partnership  connection,  and  at  least  an  equal  amount 
going  to  show  the  reverse.  The  use  of  a  firm  name,  "C.  H. 
Gaubert  &  Co./*  unexplained,  would  have  been  a  strong  cir- 
cumstance denoting  a  partnership.  But  it  loses  its  signifi- 
cance under  the  proof,  that  it  was  a  name  which  Gaubert  had 
adopted  and  used  in  the  carrying  on  of  his  own  individual 
business,  prior  to  and  at  the  time  when  Adams  came  into  the 
office,  and  that  there  was  then  no  change  in  regard  to  the  use 
of  the  name,  but  a  mere  continuation  in  that  respect  of  Gau- 
bert's  previous  mode  of  business. 

The  proof  shows  that  after  Adams  came  into  the  office,  both 
the  parties  transacted  real  estate  business  on  their  own  indi- 
vidual account,  and  that  when  either  did  business  without  the 
aid  of  the  other,  he  had  all  the  commissions.  To  some  extent 
they  were  jointly  concerned.  Gaubert  admits  this,  and  enu- 
merates the  instances  where  they  worked  together  in  buying 
or  selling  property  for  others,  and  divided  the  commissions. 

Adams,  at  the  time  of  coming  into  Gaubert's  office,  was 
but  slightly  acquainted  with  Gaubert,  and  was  without 
means,  not  having  money  to  buy  even  one-half  of  the  little 
furniture  in  the  office,  of  the  value  of  $120.  The  probability 
is  against  the  idea  that  they  would,  under  such  circumstances, 
enter  into  a  general  partnership,  for  the  purpose  of  buying 
and   selling  real  estate.     Adams,  in  reply  to  the  question  of 
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how  many  pieces  of  property  he  and  Gaubert  bought  on  their 
own  account,  says,  he  recollects  but  two:  the  piece  bought 
from  Scoville  &  Green,   and  the  one  involved  in  this  suit. 

7  V 

Gaubert  explains  the  former  as  being  an  exceptional  transac- 
tion, and  not  arising  out  of  any  partnership  connection  between 
the  parties. 

With  regard  to  the  land  involved  in  this  suit,  the  conceded 
facts  are,  that  Gaubert  made  the  agreement  for  the  purchase 
of  the  land  from  Clark  in  his  own  name.  Three  hundred 
dollars  were  paid  by  Gaubert  at  the  date  of  the  agreement,  it 
being  of  his  own  money.  By  the  agreement,  he  was  to  pay 
$8000  as  soon  as  the  title  was  examined,  and  $24,000  in  three 
equal  annual  payments,  with  seven  per  cent  interest.  Gaubert 
raised  the  money  himself  to  make,  and  did  make,  the  first 
payment  of  $8000  to  Clark,  and  a  large  part  of  it  was  raised 
by  mortcraoino;  his  house  and  lot.  Adams  does  not  pretend 
that  he  paid  a  dollar  on  this  purchase,  (further  than  that 
Gaubert  had  enough  of  Adams'  money  in  his  hands  to  make 
one  half  of  the  payment  of  $300,)  or  that  Gaubert  asked  him 
to  pay  a  dollar. 

Adams,  in  his  testimony,  does  not  state  that  Gaubert  and 
himself  agreed  to  purchase  this  land  together,  or  that  Gaubert 
ever  agreed  to  pay  him  any  of  the  profits  of  the  purchase. 

He  testifies  that  he  first  called  Gaubert's  attention  to  the 
land,  and  that  he  went  out  with  Sloan  to  ascertain  the  name 
of  the  owner  ;  that  he  went  to  Clark's  office  and  agreed  on 
the  price  and  terms  ;  that  he  came  back  and  told  Gaubert  of 
it;  and  that  he  wrote  the  contract  between  Gaubert  and  Can- 
field,  when  the  former  sold  to  the  latter.  This  is  all  that 
Adams  pretends  he  did  in  the  premises. 

Clark  testifies  that  Adams  never  came  to  see  him  about  the 
purchase;  that  he  never  saw  Adams  until  after  he  had  sold; 
that  Gaubert  told  him  he  was  buying  for  himself;  that  after 
the  contract  with  Gaubert  he  went  to  see  him  about  some 
objections  to  the  title,  and,  Gaubert  being  out,  he  spoke  to 
Adams   about  it,  and    that  Adams   then    told    him   it  was  a 
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matter  of  Mr.  Gaubert's — that  he,  Adams,  had  nothing  to  do 
with  it. 

Gaubert  testifies  that  Adams  did  not  first  call  his  attention 
to  this  land,  but  that  it  was  J.  J.  Daniels  that  did  so. 

Three  different  witnesses  testify  to  Adams'  speaking  to 
them  of  the  transaction  as  one  by  Gaubert,  whereby  the  lat- 
ter had  made  $48,000;  and  one  of  them,  that  Adams  said  he 
had  first  called  Gaubert's  attention  to  the  land,  and  that  Gau- 
bert ought  to  allow  him  a  "nice  commission." 

The  witness  Sloan  testifies,  that  he  was  present  when  Dan- 
iels came  in  and  called  Gaubert's  attention  to  the  land.  He 
also  says,  that  some  time  after  the  sale  to  Canfield  was  com- 
pleted, he  was  present  and  heard  Adams  demand  of  Gaubert 
commissions  on  the  Clark  purchase,  and  that  Gaubert  refused 
to  pay  them  unless  Adams  would  pay  him  one-half  the  com- 
missions or  profits  on  the  Ringe  purchase,  (a  case  where  Adams 
and  Sloan  had  realized  $1000  each)  and  that  finally  it  was 
agreed  between  them  that  Gaubert  was  not  to  pay  any  com- 
missions on  the  Canfield  sale,  and  Adams  was  to  pay  Gaubert 
no  commissions  or  profits  on  the' lands  which  Adams  and  the 
witness  had  sold,  and  that  they  settled  the  matter,  and  called 
it  "square."  Sloan  further  says,  that  Adams  made  no  claim 
on  Gaubert  except  for  commissions.  Gaubert  testifies  to  this 
same  arrangement  and  settlement. 

In  view  of  such  evidence,  with  nothing  to  counteract  its 
force,  save  the  contradictory  testimony  of  Adams,  there  was 
clearly  no  ground  for  the  relief  prayed,  in  respect  to  this  80 
acres  of  land  in  question. 

But  it  is  insisted  that,  as  there  were  some  joint  dealings 
between  the  parties,  the  bill  should  not  have  been  dismissed, 
but  that  at  least  there  should  have  been  a  decree  for  an  ac- 
counting. That  might  have  been  proper  did  it  appear  that 
there  were  really  any  unsettled  accounts  between  the  parties 
requiring  an  adjustment.  The  account  book,  which,  it  is 
claimed  on  the  part  of  Adams,  would  show  an  indebtedness 
to  him,  was  produced  by  Gaubert   on  a  former  examination, 
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before  the  fire  in  Chicago,  and  was  filed  in  the  summer  of 
1871,  and  was  destroyed,  with  the  records  in  the  case,  by  the 
fire.  This  book,  according  to  the  testimony  of  Adams,  and 
Iiis  counsel,  who  made  a  careful  examination  of  it  in  reference 
to  the  present  suit,  showed  an  indebtedness  of  Gaubert  to 
Adams,  to  the  amount  of  $800  or  $1000,  and  tended  to  prove 
a  partnership  as  well  as  an  indebtedness.  But  this  testimony 
is  entirely  neutralized  by  that  of  Gaubert  and  the  witness 
Challen,  according  to  which  the  book  showed  a  small  amount 
to  be  due  from  Adams  to  Gaubert.  Considering  the  circum- 
stances of  Adams,  it  is  quite  improbable  that  Gaubert  should 
have  been  indebted  to  him  to  any  such  amount  as  claimed  by 
Adams  to  be  shown  by  the  books. 

It  is  assigned  for  error,  that  the  court  below  excluded  the 
testimony  of  one  Prentiss,  a  witness  offered  by  the  complain- 
ant, to  testify  to  what  appeared  by  the  books.  This  testimony 
was  offered  after  the  complainant  had  once  closed  his  evidence, 
,  and  after  defendant  had  introduced  his,  and  rested.  The 
court  might  have  been  justified  in  its  exclusion,  on  the  ground 
that  it  was  not  properly  in  rebuttal.  But  had  it  been  re- 
ceived, and  have  agreed  with  complainant's  other  testimony 
on  the  point,  we  can  not  see  that  it  should  have  changed  the 
result. 

The  real  subject  of  controversy  between  the  parties  appears 
to  have  been  the  profits  arising  out  of  this  land  transaction  ; 
anything  else  as  the  subject  of  the  bill  is  evidently  but  inci- 
dental, and  quite  secondary. 

As  to  any  unadjusted  indebtedness,  there  do  not  appear  to 
be  any  complicated  accounts.  The  books  of  account  are  de- 
stroyed. The  evidence  probably  rests  with  the  parties  them- 
selves. They  have  testified  fully  upon  the  subject  of  any 
indebtedness,  and  we  are  satisfied  with  the  finding  of  the 
court,  that  there  was  no  case  made  that  required  an  account- 
ing. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Laughlin  Moore 

v. 

Charles  W.  Munn  et  al. 

1.  Mistake — reforming  deed  for.  A  party  has  the  right  to  call  upon 
a  court  of  equity  to  have  mistakes  in  a  deed  for  land  claimed  by  him  cor- 
rected, but  clear  proof  is  required.  Where  the  truth  of  the  bill  is  admit- 
ted by  demurrer,  and  the  allegation  showing  the  mistake  is  clear  and  pos- 
itive, the  party  will  be  entitled  to  have  it  corrected. 

2.  Trust — enforcing  a  conveyance  of  the  legal  title.  Where  the  presi- 
dent of  a  bank  took  a  conveyance  of  land  in  his  name  in  payment  of  a 
debt  due  the  bank,  in  trust  for  the  use  and  benefit  of  the  bank,  and  the 
interest  of  the  bank  was  sold  and  conveyed  by  a  receiver  appointed  in 
New  York,  where  the  bank  was,  it  was  held,  that  the  grantee  of  the  receiver, 
as  cestui  que  trust,  was  entitled  to  have  a  decree  requiring  the  widow  and 
heirs  at  law  of  the  president  to  convey  the  legal  title  to  him. 

3.  Parties  in  chancery.  Where  the  president  of  a  bank  took  a  con- 
veyance of  land  to  himself,  in  trust  for  his  bank,  and  the  interest  of  the 
bank  in  the  land  was  sold  and  conveyed  by  a  receiver  of  the  bank  to  the 
complainant,  and  A  and  B  claimed  title  also  under  a  deed  made  by  a  sub- 
sequent president  of  the  bank,  and  were  in  possession:  Held,  on  bill  in 
chancery  by  the  complainant  to  correct  mistakes  in  the  deed  to  the  presi- 
dent, and  to  compel  his  heirs  to  convey  the  legal  title  held  by  them,  and 
to  set  aside  the  deed  to  A  and  B,  that  the  latter  were  not  only  proper,  but 
necessary  parties. 

4.  It  is  a  familiar  rule  in  chancery  practice,  that  all  persons  who  have 
an  interest  in  the  subject  matter  of  the  litigation  should  be  made  par- 
ties to  the  bill. 

5.  Chancery  jurisdiction — removing  cloud  upon  title.  Although  a 
deed  sought  to  be  set  aside  is  void,  and  the  party  has  a  complete  remedy 
at  law  by  the  action  of  ejectment,  yet,  if  the  deed  was  procured  through 
fraud,  he  may  have  relief  in  a  court  of  equity,  and  have  it  set  aside  as  a 
cloud  upon  his  title. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  MoRoberts,  Judge,  presiding. 

Messrs.  Goodspeed  &  Snapp,  for  the  appellant. 

Mr.  S.  W.  Munn,  and  Mr.  Geo.  S.  House,  for  the  appellees. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  Langhlin  Moore 
against  Charles  W.  Mnnn  and  others,  in  the  circuit  court  of 
Will  county. 

Two  of  the  defendants,  Mnnn  and  Haley,  filed  a  general 
demurrer  to  the  bill,  which  was  sustained  by  the  court,  and 
the  bill  dismissed.     The  complainant  appeals. 

It  is  alleged  in  the  bill  that,  in  1838,  Francis  G.  Blanch- 
ard  entered  a  certain  quarter  section  of  land  in  "Will  countv, 
and  received  a  patent  therefor ;  that  in  the  year  1839,  Blanch- 
ard  conveyed  the  land  to  Sunderlain,  and,  in  the  year  1840, 
Sunderlain  conveyed  to  Baldwin;  that  all  of  these  deeds  were 
recorded  in  the  recorder's  office  in  Will  county  soon  after  their 
execution;  that  on  the  4th  day  of  June,  1841,  Baldwin  con- 
veyed said  land  to  Edmund  Knower;  that  Knower  was  at 
the  time  president  of  the  Oswego  Bank,  located  at  Oswego, 
New  York;  that  the  conveyance  was  made  to  him  as  presi- 
dent, in  payment  of  a  debt  the  bank  held  against  Baldwin  ; 
that  the  christian  name  of  Knower  was  Edmund,  but,  by 
mistake,  his  christian  name  was  written  in  the  deed  Edwin, 
and  the  correct  name  of  the  bank  was  The  Oswego  Bank,  but, 
by  mistake,  it  was  described  in  the  deed  as  The  Bank  of 
Oswego;  that  the  intention  was  to  convey  to  the  bank,  but 
in  the  granting  part  of  the  deed  they  grant,  bargain  and  sell, 
etc.,  to  the  party  of  the  second  part,  and  to  said  bank  and  its 
assigns,  and  the  habendum  is  the  same;  alleges  that  the  mis- 
takes were  made  by  the  carelessness  of  the  draughtsman;  that 
the  conveyance  was  made  for  the  sole  use  and  benefit  of  the 
bank,  and  that  whatever  interest  Knower  had  legally,  he  held 
in  trust  for  the  bank;  that  on  April  1,  1843,  a  suit  was  com- 
menced in  the  court  of  chancery,  in  the  State  of  New  York, 
against  the  Oswego  Bank,  by  the  bank  commissioner  of  that 
State,  for  the  purpose  of  having  the  bank  declared  insolvent; 
that  Charles  Stebbins  was  appointed  receiver  of  the  effects 
and  property  of  the  bank,  and,  by  the  laws  of  New  York,  the 
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title  the  bank  held  in  the  land  passed  to  the  receiver,  with 
power  to  sell;  that  about  the  time  of  commencing  the  chan- 
cery suit,  Knower  became  insane,  and  so  remained  until  his 
death;  that  the  receiver,  in  consequence  of  Knower's  insan- 
ity, and  the  expense  of  obtaining  a  conveyance  of  whatever 
legal  title  was  in  him,  allowed  the  land  to  be  sold  for  taxes, 
and  obtained  a  tax  title  thereto,  and  afterwards,  on  the  4th 
of  February,  1853,  sold  the  land  at  public  auction,  and  com- 
plainant became  the  purchaser  for  $106. 

It  is  further  alleged  that  Knower  died  eighteen  years  ago, 
leaving  Harriet  Knower,  his  widow,  Benjamin  Knower  and 
Mary  Penniman,  his  children;  that  in  May,  1872,  the  defend- 
ant Munn,  by  false  representations  and  fraud,  obtained  a  deed 
for  the  land  from  one  Alvin  Bronson,  who  was  at  one  time 
president  of  the  Oswego  Bank,  and  upon  obtaining  the  deed, 
Munn,  and  one  Haley,  went  upon  the  land  and  erected  a 
shanty,  and  claimed  title  by  and  through  the  deed  from  Bron- 
son. 

The  bill  prays  that  the  mistakes  in  the  deed  from  Baldwin 
to  the  bank  may  be  corrected,  and  that  the  widow  and  heirs 
of  Knower  may  be  decreed  to  convey  to  complainant,  and 
that  the  deed  from  Bronson  to  Munn  and  Haley  may  be  de- 
clared void,  and  set  aside,  and  for  general  relief. 

The  allegations  of  the  bill  are  to  be  taken  as  true,  and  the 
question  presented  is,  is  complainant  entitled  to  relief  on  the 
facts  set  out  in  his  bill? 

In  the  deed  from  Baldwin  to  Knower,  two  mistakes  are 
alleged,  and  we  apprehend  there  can  be  no  doubt  but  the  com- 
plainant has  the  right  to  call  upon  a  court  of  chancery  to 
have  them  corrected.  It  is  true,  courts  of  equity  require  clear 
proof  in  order  to  correct  a  mistake  in  a  deed,  but  in  this  case 
the  allegation  showing  the  mistake  is  clear  and  positive,  and 
we  perceive  no  reason  why  he  is  not  entitled  to  have  the  deed 
reformed  and  the  mistakes  corrected.  Mills  v.  Lockwood,  42 
111.  112;  Clearwater  v.  Kimler,  43  111.  274. 
38— 69th  III. 
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It  is  also  shown  by  the  bill  that  Edmund  Knower  held  the 
legal  title  to  the  undivided  half  of  the  premises,  in  trust  for 
the  use  and  benefit  of  the  Pswego  Bank;  that  complainant 
acquired  all  the  interest  of  the  bank  in  the  premises  by 
purchase  and  conveyance  from  the  receiver.  If  this  be  true, 
and  the  truth  of  the  averments  of  the  bill  is  admitted,  a 
court  of  equity  has  the  undoubted  power  to  require  the  heirs 
of  Knower,  who  hold  the  naked  legal  title  in  trust  for  com- 
plainant, to  convey  to  him.  They  held  as  a  simple  or  dry 
trustee,  he  as  cestui  que  trust.     Perry  on  Trusts,  520. 

It  is,  however,  insisted  by  appellees  that  the  relief  claimed 
against  the  heirs  of  Knower,  and  that  sought  against  Muiin 
and  Haley,  are  wholly  and  entirely  distinct;  that  the  entire 
relief  prayed  against  the  former  can  be  obtained  without 
making  the  latter  parties  to  the  bill,  and  that  the  bill  is  mul- 
tifarious. 

The  complainant  claims  the  title  to  the  premises  through 
the  bank  by  a  deed  from  the  receiver.  The  defendants,  Mumi 
and  Haley,  claim  title  to  the  land  through  the  bank  by  a  deed 
dated  March  20th,  1873,  made  by  one  Bronson,  last  surviving 
president  of  the  bank. 

Complainant  seeks  to  correct  the  deed  made  to  the  bank. 
In  this  the  defendants,  Munn  and  Haley,  are  directly  interested, 
for  the  reason  they  claim  title  through  the  bank. 

Can  it  be  said  that,  when  a  court  of  equity  is  called  upon 
to  change  or  correct  one  of  the  deeds  in  the  chain  of  title 
under  which  they  claim,  they  have  no  interest,  and  are  not 
proper  parties?  We  think  not.  We  are  of  opinion  that  they 
are  not  only  proper,  but  necessary  parties.  Their  rights  in 
the  title  to  the  premises  are  to  be  affected  by  the  decree  to  be 
made,  and  it  is  a  familiar  principle  of  chancery  practice,  that 
all  persons  who  have  an  interest  in  the  subject  matter  to  be 
litigated,  should  be  made  parties  to  the  bill. 

It  is  charged  in  the  bill  that  this  second  deed  obtained  from 
the  bank  was  obtained  by  fraud.  Appellees  insist  that,  if  this 
is  true,  the  complainant  has  a  complete  remedy  at  law.    While 
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it  is  no  doubt  true,  in  an  action  of  ejectment,  complainant 
could  show  the  deed  void,  still  this  does  not  prevent  him  from 
seeking  relief  in  a  court  of  chancery.  If  the  deed  was  obtained 
by  fraud,  and  is  void,  no  reason  is  perceived  why  he  can 
not  have  it  removed  as  a  cloud  upon  his  title.  Hodgen  et  cd. 
v.  Guttery,  58  111.  438. 

For  the  reasons  indicated,  the  decree  is  reversed  and  the 

cause  remanded. 

Decree  reversed. 


Douglas  Streeter 

v. 

The  People  of  the  State  of  Illinois. 

1.  Intoxicating  liquors — statute  relating  to,  construed.  The  sixth  sec- 
tion of  the  act  of  1872,  relating  to  intoxicating  liquors,  which  provides 
that  every  person  guilty  of  violating  the  "first  and  second  sections,"  shall 
forfeit,  etc.,  does  not  require  the  violation  of  both  sections  before  a  party 
can  be  subjected  to  the  punishment  provided,  but  the  penalties  named  are 
for  the  violation  of  either  the  first  or  second  section. 

2.  Same — third  sec.  of  act  of  1872  does  not  authorize  the  destruction  of 
private  property.  The  third  section  of  the  act  of  1872  does  not  author- 
ize the  summary  destruction  of  private  property.  It  simply  declares  all 
places  where  intoxicating  liquors  are  sold  in  violation  of  the  act,  common 
nuisances,  and  provides  that  they  may  be  shut  up,  and  the  traffic  carried 
on  therein  abated. 

3.  Same — constitutional  power  to  abate  nuisances  in  respect  to.  Under 
what  is  called  the  police  power,  the  legislature  has  the  right  to  authorize 
the  abatement  of  a  public  nuisance;  and  the  carrying  on  of  an  illegal 
traffic  in  intoxicating  liquors,  and  the  assembling  of  idle  and  vicious  per- 
sons for  that  purpose,  is  a  nuisance,  and  may  be  so  declared,  and  abated 
according  to  law. 

4.  Same — whether  act  of  1872  is  in  violation  of  the  constitutional  pro- 
vision prohibiting  the  granting  of  special  or  exclusive  privileges,  etc.  If, 
at  the  time  of  the  passage  of  the  liquor  law  of  1872,  there  was  no  law 
under  which  a  person  not  residing  in  an  incorporated  town  or  city  could 
obtain  a  license,  it  does  not  follow  that  the  act,  for  that  reason,  contravenes 
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the  constitutional  provision  which  prohibits  the  passage  of  local  or  special 
laws  granting  to  any  corporation  or  individual  any  special  or  exclusive 
privilege,  etc.,  as  the  act  is  a  general  law,  operating  equally  upon  all  classes 
of  persons  within  the  State.  £? 

5.  Constitutional  law — statute,  whether  special  or  general.  A  statute 
that  applies  to  and  confers  the  same  general  powers  on  all  incorporated 
towns  and  cities  in  the  State,  is  not  necessarily  a  special  law,  and  is  not 
inhibited  by  any  provision  of  the  constitution  against  special  legislation. 

6.  A  statute,  general  in  its  operation,  to  confine  the  power  to  license 
the  sale  of  intoxicating  liquors  to  incorporated  towns  and  cities,  where 
the  police  force  is  more  efficiently  organized,  and  can  better  control  it, 
will  not  be,  it  seems,  an  unauthorized  exercise  of  the  police  power  of  the 
State  in  providing  against  the  evils  resulting  from  the  traffic  in  such 
liquors. 

7.  Foreign  statute— construction.  Where  a  statute  of  another  State 
is  substantially  adopted,  it  will  be  presumed  that  the  construction  pre- 
viously given  to  it  by  the  courts  of  the  State  from  which  it  is  taken,  is 
also  adopted,  unless  such  construction  is  inconsistent  with  the  spirit  and 
policy  of  our  own  laws. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  J.  C.  Champlin,   and   Mr.  E.  W.  Dewey,  for  the 

appellant. 

Mr.  James  K.  Edsall,  Attorney  General,  Mr.  H.  K.  Boyle, 
and  Mr.  T.  S.  Bowen,  for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  commenced  before  a  justice  of  the 
peace,  against  appellant,  for  selling  intoxicating  liquors  with- 
out a  license.  The  justice  found  him  guilty,  and  assessed  a 
fine  of  $20  against  him,  and  rendered  judgment  accordingly. 
On  an  appeal  taken  to  the  circuit  court,  the  cause  was  sub- 
mitted on  an  agreed  state  of  facts,  and  the  court,  pro  forma, 
found  appellant  guilty,  and  entered  a  judgment  against  him 
of  $20  and  costs  of  suit. 

From  the  statement  of  facts,  it  appears  appellant  resides 
near  the  city  of  Ottawa,  in  LaSalle  county,  but  not  within 


1873.]  Streeter  v.  The  People.     .  597 

Opinion  of  the  Court. 

the  limits  of  any  incorporated  town  or  city;  that  he  has  never 
given  the  requisite  bond  and  obtained  a  license  to  keep  a 
grocery,  as  required  by  the  first  section  of  an  act  entitled  "An 
act  to  provide  against  the  evils  resulting  from  the  sale  of  in- 
toxicating liquors  in  the  State  of  Illinois,"  approved  January 
13,  1872,  and  at  his  residence,  as  stated,  he  has  repeatedly 
sold  intoxicating  liquors  in  a  less  quantity  than  one  quart, 
to  any  person  who  desired  to  purchase,  to  be  drank  on  his 
premises  by  the  glass,  and  the  liquors  so  sold  were  drank  by 
the  persons  purchasing,  on  his  premises,  by  his  permission. 

It  is  provided  in  the  first  section  of  the  act  under  which 
this  prosecution  was  commenced,  it  shall  be  unlawful  for  any 
person,  not  having  obtained  a  license  to  keep  a  grocery,  to 
sell,  in  any  quantity,  intoxicating  liquors,  to  be  drank  on  the 
premises  where  sold,  or  in  any  adjoining  room,  or  any  place 
of  public  resort  connected  therewith,  and  no  person  shall  be 
granted  a  license  without  first  giving  a  bond  to  the  munici- 
pality or  authority  authorized  by  law  to  grant  licenses,  in  the 
penal  sum  of  $3000,  with  two  sufficient  securities,  which  bond 
shall  be  conditioned  and  for  the  purposes  as  therein  directed. 

The  second  section  provides,  it  shall  be  unlawful  for  any 
person  to  sell  intoxicating  liquors  to  minors,  unless  upon  the 
written  authority  of  their  parents  or  guardians,  or  family 
physician,  or  to  persons  intoxicated,  or  who  are  in  the  habit 
of  getting  intoxicated. 

In  the  third  section  it  is  provided,  all  places  wherein  intox- 
icating liquors  are  sold  in  violation  of  the  act,  shall  be  taken, 
held  and  declared  to  be  common  nuisances,  and  all  such  places 
shall  be  shut  up  and  abated  on  the  conviction  of  the  keeper 
thereof. 

The  sixth  section  declares  what  penalties  shall  be  inflicted 
on  the  persons  violating  the  provisions  of  the  first  and  second 
sections  of  the  act. 

The  admitted  facts  show  a  clear  violation  of  the  first  sec- 
tion of  the  statute,  but  not  of  the  second. 
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It  is  insisted,  a  conviction  can  not  be  maintained  unless  the 
evidence  shows  a  violation  of  the  first  and  second  sections. 
The  objection  seems  hypercritical.  It  is  founded  on  the  pe- 
culiar phraseology  of  the  sixth  section,  which  imposes  the 
penalties,  and  which  provides  that  every  person  guilty  of  vio- 
lating the  provisions  of  the  "first  and  second  sections."  shall 
forfeit  and  pay  certain  penalties.  The  penalties  imposed  by 
that  section  are  for  the  violation  of  either  section,  and  it  is 
not  indispensable  a  party  should  be  guilty  of  a  violation  of 
both  before  he  can  be  subjected  to  the  forfeitures  enumerated. 
This  is  the  obvious  meaning  of  the  words  used,  and  is  the 
construction  given  to  the  same  language  in  the  statute  of 
Ohio  on  the  same  subject,  in  Miller  v.  The  State,  3  Ohio,  475. 
Our  statute,  in  many  respects,  is  a  substantial,  and,  in  other 
parts,  a  literal  transcript  of  the  Ohio  law,  and  it  is  a  rule 
that,  when  the  legislature  adopts  substantially  the  statute  of 
another  State,  it  is  presumed  to  adopt  also  the  construction 
previously  given  it  by  the  courts  of  that  State,  unless  such 
construction  is  inconsistent  with  the  spirit  and  policy  of 
our  laws.  Rigg  et  al.  v.  Wilton  et  al.  13  111.  15;  Campbell  v. 
Quinlin,  3  Scam.  288. 

It  is  urged,  the  clause  of  the  third  section,  which  declares 
all  places  where  intoxicating  liquors  are  sold  in  violation  of 
the  act,  to  be  common  nuisances,  and  shall  be  shut  up  and 
abated,  authorizes  the  destruction  of  private  property,  and 
therefore  contravenes  constitutional  law. 

The  construction  of  this  section  is  not  involved  directly  in 
the  decision  of  this  case.  Counsel,  however,  are  in  error  in 
supposing  it  authorizes  the  summary  destruction  of  private 
property.  It  authorizes  no  such  thing.  It  simply  declares 
all  places  where  intoxicating  liquors  are  sold  in  violation  of 
the  act,  common  nuisances,  and  provides  they  may  be  shut 
up,  and  the  illegal  traffic  carried  on  there  abated.  The  object 
is,  to  prevent  the  assembling  of  idle  and  evil  disposed  persons 
for  the  purpose  of  violating  the  laws  of  the  State. 
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Under  what  is  called  the  police  power,  the  legislature  has 
the  right  to  authorize  the  abatement  of  a  public  nuisance; 
and  the  carrying  on  of  an  illegal  traffic  in  intoxicating  liquors, 
and  the  assembling  of  idle  and  vicious  persons  for  that  pur- 
pose, is  a  nuisance,  and  may  be  so  declared,  and  abated  accord- 
ing to  law.  Black  v.  The  Town  of  Jacksonville,  36  111.  301,  and 
cases  cited. 

There  is  nothing  in  this  clause  of  the  third  section  that  we 
are  aware  of  that  contravenes  any  provision  of  our  constitu- 
tion. The  same  construction  has  been  given  to  a  like  provi- 
sion in  the  Ohio  statute,  in   Miller  v.  The  State,  supra. 

The  point  which  seems  to  be  relied  on  with  the  most  con- 
fidence, is,  the  act  is  in  conflict  with  that  clause  of  the  22d 
section  of  the  fourth  article  of  the  constitution  of  1870, 
which  prohibits  the  passage  of  local  or  special  laws  "granting 
to  any  corporation  or  individual  any  special  or  exclusive  priv- 
ilege, immunity  or  franchise  whatever." 

The  reason  assigned  is,  the  act  of  1853,  which  purports  to 
re-enact  the  laws  which  had  been  repealed  by  the  act  of  1851, 
that  authorized  county  authorities  to  grant  licenses  to  keep  a 
grocery,  was  never  legally  enacted  according  to  the  forms  pre- 
scribed in  the  constitution  of  1848,  and  there  was  therefore 
no  law  in  force  at  the  passage  of  the  act  of  1872,  authorizing 
the  granting  of  licenses,other  than  the  charters  of  incorporated 
towns  and  cities,  and  hence  it  is  said,  a  person  residing  out- 
side of  the  limits  of  such  municipal  corporations  could  not 
obtain  a  license,  and  for  that  reason  the  law  operates  unequally 
on  the  citizen,  and  is  void. 

It  is  not  perceived  how  this  question  can  arise  in  this  case. 
There  is  a  statute  that  invests  the  county  authorities  with  a 
discretionary  power  to  grant  licenses  to  keep  a  grocery  any- 
where in  the  county  except  in  towns  and  cities  that,  under 
their  charters,  have  the  exclusive  privilege,  which  has  been 
in  existence  since  1845,  exclusive  of  the  interval  between  the 
passage  of  the  acts  of  1851  and  1853. 
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Appellant  does  not  claim  he  ever  applied  to  the  authorities 
empowered  by  law  to  grant  licenses,  for  a  license  for  himself. 
Had  the  application  been  made,  and  a  license  denied  on  the 
ground  there  was  no  law  that  would  authorize  it,  then  the 
question  raised  would  be  presented  for  decision. 

We  are,  however,  of  opinion  the  validity  of  the  present 
law  is  not  affected  by  the  question  whether  the  act  of  1853, 
which  purports  to  re-enact  the  laws  repealed  by  the  law  of 
1851,  was  legally  enacted  according  to  the  forms  of  the  con- 
stitution, and  it  is  not  necessary  to  express  an  opinion  in  re- 
gard to  it.  If  it  is,  in  fact,  true,  at  the  date  of  the  passage 
of  the  act  of  1872  there  was  no  law  under  which  a  person 
residing  outside  the  limits  of  incorporated  towns  and  cities 
could  obtain  a  license  to  keep  a  grocery,  it  does  not  follow 
the  law,  for  that  reason,  is  unconstitutional. 

The  act  we  are  considering,  in  nearly  all  its  provisions,  is 
general,  and  operates  equally  upon  all  classes  of  citizens 
within  the  limits  of  the  State.  The  first  section  prohibits  all 
persons  from  selling  intoxicating  liquors,  who  have  not  first 
obtained  a  license  as  therein  provided.  Appellant  is  within 
this  general  prohibition.  The  second  section  prohibits  the 
sale  of  such  liquors  to  minors  without  the  written  consent  of 
the  parents,  guardian  or  family  physician,  and  contains  an 
absolute  restriction  upon  all  persons,  either  with  or  without 
a  license,  from  selling  to  persons  intoxicated,  or  who  are  in 
the  habit  of  getting  intoxicated. 

If  it  be  conceded  the  power  to  grant  a  license  to  keep  a 
grocery  is  confined  to  incorporated  towns  and  cities  which, 
by  their  charters,  have  the  right  to  do  so,  is  the  law,  for  that 
reason,  unconstitutional?  We  think  not.  Confessedly  the 
sale  of  intoxicating  liquors,  to  be  drank  as  a  beverage,  is  a 
fruitful  source  of  crime  in  our  midst,  and  the  cause  of  much 
individual  suffering.  If  such  are  its  fruits  when  hedged  about 
with  penal  statutes  intended  to  control  it,  manifestly  the  un- 
restrained traffic  would  be  prolific  of  results  that  could  not 
be  otherwise  than  detrimental  to  the  best  interests  of  societv. 
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It  may  be  the  best  mode  to  effectuate  the  beneficent  object 
the  legislature  had  in  view  in  the  passage  of  the  law,  viz:  to 
provide  against  the  evils  resulting  from  the  sale  of  intoxica- 
ting liquors,  to  confine  the  power  to  license  the  sale  to  incor- 
porated towns  and  cities,  where  it  is  supposed  the  police  force 
is  more  efficiently  organized,  and  can  better  control  it.  It 
concerns  the  public  morals,  good  order  and  the  welfare  of  so- 
ciety, and  we  are  not  prepared  to  hold  that  it  is  an  unauthor- 
ized exercise  of  the  police  power  of  the  State  to  so  provide. 

A  law  that  applies  to  and  confers  the  same  general  powers 
on  all  incorporated  towns  and  cities  in  the  State  is  not  neces- 
sarily a  special  law,  and  is  not  inhibited  by  any  provision  of 
the  constitution  against  special  legislation.  Wilkin  v.  Pollar 
et  al.  18  Ohio,  85. 

Being  of  opinion  the  law  under  which  the  prosecution  was 
commenced  is  not  in  conflict  with  the  constitution  of  the 
State,  the  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


John  P.  McCutcheon 

v. 

The  People  of  The  State  of  Illinois. 

1.  Foreign  statute — construction.  Where  the  legislature  adopts 
substantially  the  statute  of  another  State,  it  will  be  presumed  to  adopt 
also  the  construction  previously  given  to  it  by  the  courts  of  that  State, 
unless  such  construction  is  inconsistent  with  the  spirit  and  policy  of  our 
laws. 

2.  Indictment — sufficient,  if  in  the  language  of  the  statute.  Under  the 
statute  of  this  State,  it  is  sufficient  for  an  indictment  to  state  the  offense 
in  the  language  of  the  statute  creating  the  same,  or  so  plainly  that  its 
nature  may  be  easily  understood. 

3.  Same — when  indictment  should  allege  a  scienter.  Where  the  intent  is 
mentioned  as-  an  element  of  the  offense  created  by  law,  it  ought  to  be 


602  McCutcheon  v.  The  People.  [Sept.  T. 

Statement  of  the  case. 

alleged  in  the  indictment;  but  where  the  law  is  silent  as  to  motive,  no 
intent  need  be  averred. 

4.  Same — sale  of  intoxicating  liquor  to  minor,  etc.  In  an  indictment 
against  one  for  selling  intoxicating  liquors  to  a  minor  without  the  written 
order  of  his  parents,  guardian  or  family  physician,  it  is  not  necessary  to 
allege  and  prove  that  the  defendant  sold  to  a  minor,  knowing  him  to  be 
such. 

5.  Intoxicating  liquors — license  confers  no  authority  to  sell  to  certain 
class  of  persons.  A  license  to  keep  a  dram-shop  confers  no  authority  to 
sell  intoxicating  liquors  to  a  minor,  except  upon  the  written  order  of  his 
parents,  guardian  or  family  physician,  or  to  a  person  intoxicated,  or  who 
is  in  the  habit  of  getting  intoxicated;  and  it  is  his  duty  to  know  that 
parties  to  whom  he  sells  are  authorized  to  buy. 

6.  Same — liability  of  party  for  sale  of  by  Ms  agent  or  servant.  The 
holder  of  a  license  to  sell  intoxicating  liquors  is  liable  to  indictment  for 
unauthorized  sales  made  by  his  agent  or  servant,  under  the  act  of  1872. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  indictment  against  John  P.  McCutcheon,  for 
the  sale  of  intoxicating  liquor  to  Jay  Porter,  a  minor. 

The  following  is  a  copy  of  the  indictment: 

"1.  The  grand  jury  chosen,  selected  and  sworn,  in  and  for 
the  county  of  Knox,  in  the  name  and  by  the  authority  of  the 
People  of  the  State  of  Illinois,  upon  their  oaths  present,  that 
John  P.  McCutcheon,  late  of  the  county  of  Knox,  and  State 
of  Illinois,  on  the  first  day  of  January,  A.  D.  1873,  at  and 
within  the  county  of  Knox,  and  State  of  Illinois,  to  Jay  Por- 
ter, a  minor,  being  under  the  age  of  twenty-one  years,  with- 
out the  written  order  of  his  parents,  guardian  or  family 
physician,  intoxicating  liquors  then  and  there  unlawfully  did 
sell,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  same 
People  of  the  State  of  Illinois. 

"  2.  And  the  grand  jurors  aforesaid,  in  the  name  and  by 
the  authority  of  the  people  aforesaid,  upon  their  oaths  afore- 
said, further  present,  that  the  said  John  P.  McCutcheon,  late 
of  the  county  and  State  aforesaid,  on  the  day  and  year  afore- 
said, at   and  within   the   county   aforesaid,  to   Jay  Porter,  a 
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minor,  being  under  the  age  of  twenty-one  years,  without  the 
written  order  of  his  parents,  guardian  or  family  physician, 
intoxicating  liquors  then  and  there  unlawfully  did  sell,  con- 
trary," etc. 

The  indictment  was  certified  to  the  county  court,  where 
the  defendant  entered  a  motion  to  quash  the  same,  which  the 
court  overruled. 

The  proof  showed  that  Jay  Poster  was  a  minor,  seventeen 
years  old,  and  that  he  bought  beer  and  ale  several  times  at 
defendant's  saloon,  without  any  written  order  from  his  pa- 
rents; that  the  same  was  not  purchased  of  the  defendant  him- 
self, but  of  his  bar-tender. 

Messrs.  Kretzinger  &  Harvey,  and  Mr.  Ed.  Leach,  for 
the  plaintiff  in  error. 

Mr.  James  K.  Eds  alt,,  Attorney  General,  and  Mr.  J.  J. 
Tunnicliff,  State's  Attorney,  for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  found  against  plaintiff  in  error  for 
unlawfully  selling  intoxicating  liquors  to  a  minor  without  the 
written  order  of  his  parents,  guardian  or  family  physician, 
contrary  to  the  form  of  the  statute.  The  indictment  was 
certified  to  the  county  court,  where  a  trial  was  had  and  the 
accused  found  guilty,  and  upon  an  appeal  taken  to  the  circuit 
court,  the  judgment  was  affirmed. 

A  motion  was  made  in  the  county  court  to  quash  the  indict- 
ment, for  the  reason  it  was  not  averred  the  accused  knew  Jav 
Porter,  to  whom  it  is  alleged  the  intoxicating  liquors  were 
sold,  was  then  a  minor.  The  decision  of  the  court  over- 
ruling the  motion  to  quash  the  indictment  is  assigned  for 
error. 

This  prosecution  was  commenced  under  the  second  section 
of  the  act  of  1872  in  relation  to  the  sale  of  intoxicating 
liquors,  which  provides,  "it  shall  be  unlawful  for  any  person 
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or  persons,  by  agent  or  otherwise,  to  sell  intoxicating  liquors 
to  minors,  unless  upon  the  written  order  of  their  parents, 
guardians  or  family  physicians,  or  to  persons  intoxicated,  or 
who  are  in  the  habit  of  getting  intoxicated."  Session  Laws 
1872,  p.  553. 

The  indictment  is  substantially  in  the  language  of  the  stat- 
ute. This  section  makes  it  absolutely  unlawful,  notwith- 
standing the  party  may  have  a  license  obtained  under  the 
provisions  of  the  first  section  of  the  act,  to  sell  intoxicating 
liquors  to  minors,  unless  upon  the  written  order  of  the  pa- 
rents, guardians  or  family  physicians,  and  contains  an  absolute 
restriction  upon  selling  such  liquors  to  persons  intoxicated 
or  who  are  in  the  habit  of  getting  intoxicated. 

It  is  claimed  the  indictment  is  fatally  defective,  inasmuch 
as  it  fails  to  aver  defendant  knowingly  sold  liquors  to  a 
minor.  It  is  insisted  guilty  knowledge  is  absolutely  neces- 
sary to  constitute  the  offense,  and  unless  the  scienter  is  averred, 
it  can  not  be  proved  on  the  trial.  The  principal  authority 
relied  on  in  support  of  this  proposition  is  the  case  of  Miller  v. 
The  People,  3  Ohio,  471.  This  section  of  our  statute  is,  no 
doubt,  a  substantial,  if  not  a  literal,  copy  of  the  Ohio  statute 
on  the  same  subject,  and  in  construing  it  in  Miller's  case,  the 
court  said,  "to  convict  for  a  violation  of  the  second  section, 
it  is  necessary  to  aver  in  the  information,  and  prove  on  the 
trial,  that  the  sel'ler  knew  the  buyer  to  be  a  minor."  Having 
adopted  the  statute  of  a  sister  State,  it  is  claimed  the  legisla- 
ture adopted  also  the  construction  previously  given  it  by  the 
courts  of  that  State.  The  rule  on  this  subject  is  stated  as  we 
understand  it  in  Streeter  v.  The  People,  ante,  p.  595.  The  doc- 
trine as  there  announced  is,  that  where  the  legislature  adopts 
substantially  the  statute  of  another  State,  it  is  presumed  to 
adopt  also  the  construction  previously  given  it  by  the  courts 
of  that  State,  unless  such  construction  is  inconsistent  with 
the  spirit  and  policy  of  our  laws. 

The  construction  given  to  similar  language  in  the  Ohio 
statute  can  not  but  be  regarded  as  being  inconsistent  with  the 
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spirit  and  policy  of  our  laws,  and,  therefore,  no  presumption 
prevails  that,  in  adopting  it,  the  legislature  also  adopted  the 
construction  that  had  previously  obtained  in  that  State.  By 
our  laws,  every  indictment  or  accusation  of  the  grand  jury 
shall  be  deemed  sufficiently  correct  which  states  the  offense 
in  the  terms  and  language  of  the  criminal  code,  or  so  plainly 
that  the  nature  of  the  offense  may  be  easily  understood  by 
the  jury.     R.  S.  1845,  p.  181. 

Since  the  adoption  of  this  statute,  it  has  uniformly  been 
held  it  was  not  necessary  to  do  more  than  state  the  accusa- 
tion in  the  language  of  the  statute  creating  the  offense.  Where 
the  intent  is  mentioned  as  an  element  of  the  offense  created 
by  a  law,  it  ought  to  be  alleged;  but  where  it  is  silent  as  to 
motive,  no  intent  need  be  averred  in  the  indictment. 

The  case  of  Ells  v.  TJie  People,  4  Scam.  509,  was  an  indict- 
ment for  "harboring  and  secreting;"  a  slave.  It  was  con- 
tended  defendant,  to  be  guilty  of  the  offense,  must  have  had 
knowledge  of  the  fact  the  person  harbored  or  secreted  was  at 
the  time  a  slave,  and  that  this  knowledge  should  be  averred 
in  the  indictment  and  proved  on  the  trial.  It  was  held,  how- 
ever, in  such  an  indictment  it  was  not  necessary  to  allege  a 
scienter.  The  court  commented  on  the  case  of  Birney  v.  The 
People,  8  Ohio,  230,  upon  the  authority  of  which  the  case  of 
Miller  v.  The  People,  supra,  was  decided,  and  expressly  disap- 
proved of  the  doctrine  there  announced.  , 

The  case  of  Cannady  v.  The  People,  17  111.  158,  was  an 
indictment  for  selling  spirituous  liquors  in  less  quantities 
than  one  gallon.  The  general  averment  of  an  illegal  sale 
was  held  sufficient,  the  court  saying  these  great  niceties  and 
strictness  in  pleadings  should  only  be  countenanced  when  it  is 
apparent  defendant  may  be  surprised  on  the  trial  or  unable 
to  meet  the  charge,  and  beyond  this  particularity  of  specifi- 
cation, might  furnish  a  means  of  evading  the  law  rather  than 
defending  against  accusation.  To  the  same  effect  is  Morton 
v.  The  People,  47  111.  468. 
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In  view  of  our  statute,  which  makes  it  sufficient  to  set 
forth  the  offense  in  the  indictment  or  information  in  the  lan- 
guage of  the  act  creating  it,  or  so  plainly  that  the  nature  of 
the  accusation  can  be  readily  understood,  and  of  the  uniform 
construction  given  to  it  by  our  decisions,  it  can  hardly  be 
said  the  legislature,  in  adopting  the  statute  of  another  state, 
intended  also  to  adopt  a  construction  in  direct  antagonism 
with  our  laws,  and  in  conflict  with  the  practice  that  has  pre- 
vailed under  them  through  a  long  series  of  years.  It  is,  at 
most,  a  presumption,  and  is  repelled  when  we  remember  the 
construction  contended  for  had  been  disapproved  by  this 
court  long  prior  to  the  enactment  of  the  law  under  considera- 
tion, upon  the  ground  it  was  inconsistent  with  our  laws.  The 
presumption  should  rather  be  indulged  that  the  present 
statute  was  enacted  in  view  of  the  existing  laws  as  construed 
by  former  decisions  of  this  court.  The  latter  is  the  more 
reasonable  presumption,  and,  we  think,  should  be  adopted,  as 
being  more  consistent  with  the  spirit  and  policy  of  our  laws. 

Independently  of  the  question  whether  it  is  necessary  to 
allege  a  scienter  in  the  indictment,  it  is  insisted  the  act  of 
selling  intoxicating  liquors  to  a  minor  is  not  itself  made 
punishable  by  the  statute  unless  the  seller  knew  at  the  time 
the  buyer  was  a  minor.  We  can  not  concur  in  this  view  of 
the  law.  The  license  procured  under  the  first  section  of  the  act 
confers  no  authority  on  the  licensee  to  sell  intoxicating  liquors 
to  a  minor,  except  upon  one  condition,  viz:  he  shall  have  the 
written  order  of  his  parents,  guardian  or  family  physician. 
He  is  absolutely  prohibited,  by  the  same  section,  from  selling 
to  a  person  intoxicated,  or  who  is  in  the  habit  of  getting 
intoxicated,  and  his  license  will  afford  him  no  protection. 
The  law  imposes  upon  the  licensed  seller  the  duty  to  see  that 
the  party  to  whom  he  sells  is  authorized  to  buy,  and  if  he 
makes  a  sale  without  this  knowledge,  he  does  it  at  his  peril. 
This  is  the  clear  meaning  of  the  law,  and  any  other  construc- 
tion would  render  it  exceedingly  difficult,  if  at  all  possible, 
ever  to  procure  a  conviction  for  a  violation  of  this  clause  of 
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the  statute.  This  construction  imposes  no  hardship  upon  the 
licensed  seller.  If  he  does  not  know  the  patty  who  seeks  to 
buy  intoxicating  liquors  at  his  counter  is  legally  competent 
to  do  so,  he  must  refuse  to  make  the  sale.  It  is  made  unlaw- 
ful, either  with  or  without  a  license,  to  sell  to  a  certain  class 
of  persons,  and  to  another  class  except  under  certain  condi- 
tions ;  and  if  he  violates  either  clause  of  the  statute,  he  must 
suffer  the  penalties  imposed  for  its  violation.  It  is  no  answer 
to  this  view  to  say  the  licensee  may  sometimes  be  imposed 
upon  and  made  to  suffer  the  penalties  of  the  law,  when  he  had 
no  intention  to  violate  its  provisions.  This  is  a  risk  incident 
to  the  business  he  has  undertaken  to  conduct,  and,  as  he 
receives  the  gains  connected  therewith,  he  must  assume  also 
with  it  all  the  hazards.  Our  laws  make  it  a  crime  for  a  man 
to  have  carnal  intercourse  with  a  female  under  a  certain  age, 
either  with  or  without  her  consent.  It  would  shock  our  sense 
of  justice  to  hold  a  party  not  guilty  because  he  did  not  know 
she  Was  within  that  age  prescribed  by  the  statute,  and  there- 
fore incapable  of  giving  consent.  The  law  makes  the  act  a 
crime,  and  infers  the  guilty  intent  from  the  act  itself. 

The  case  of  The  Commonwealth  v.  Emmons,  99  Mass.  6,  was 
a  prosecution  against  a  keeper  of  a  billiard-room,  for  admit- 
ting a  minor  thereto  without  the  consent  of  the  parent  or 
guardian.  It  was  held  it  was  not  needful  to  aver  or  prove 
guilty  intent  of  defendant,  and  that  he  admitted  such  persons 
to  his  room  at  his  peril. 

In  Ulrich  v.  The  Commonwealth,  6  Bush  (Ky.)  400,  under 
indictment  for  selling  liquors  to  a  minor,  it  was  held  it  was 
as  incumbent  on  the  vendor  to  know  that  his  customer  labors 
under  no  disability  as  it  is  for  him  to  know  the  law. 

The  State  v.  Hartjiel,  24  Wis.  60,  was  also  an  indictment  for 
selling  liquors  to  a  minor.  It  was  held  it  was  an  offense 
under  the  statutes  of  that  State,  notwithstanding  the  vendor 
did  not  know  the  purchaser  was  a  minor. 

Barnes  v.  The  State,  19  Conn.  397,  was  a  prosecution  for 
selling  liquors  to  a  common   drunkard,  and;  to  sustain  the 
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prosecution,  it  was  declared  not  to  be  necessary  to  prove 
defendant  knew  the  person  to  whom  the  liquors  had  been 
sold  was  a  common  drunkard. 

The  evidence  shows  conclusively  that  Jay  Porter,  at  the  time 
he  purchased  intoxicating  liquors  at  the  counter  of  defendant, 
was  a  minor,  and  that  he  had  no  written  order  from  either  of 
his  parents,  guardian  or  family  physician.  Whether  appellant 
knew  lie  was  a  minor,  in  the  view  we  have  taken  of  the  law, 
is  wholly  immaterial.  It  was  his  business  to  know  whether 
he  could  lawfully  sell  to  him. 

We  do  not  deem  it  a  material  inquiry  whether  the  sale  of 
the  liquors  in  this  case  was  made  by  appellant,  his  agent  or 
servant.  In  either  case,  the  principal  is  guilty,  within  the 
meaning  of  the  statute,  and  is  liable  to  the  penalties  it  im- 
poses. The  agent  had  no  license  to  sell  to  any  one,  and  it  is 
only  lawful  for  him  to  do  so  in  the  name  and  by  the  authority 
of  his  principal,  and  the  presumption  must  be  deemed  con- 
clusive the  agent  or  servant  acted  within  the  scope  of  his 
authority  in  making  the  sale. 

The  instructions  given  at  the  trial  are  not  so  variant  from 
the  principles  announced  in  this  opinion  as  to  have  misled 
the  jury.  The  fourth  instruction  may  have  been  wrong  in 
its  phraseology,  but  it  is  not  perceived  how  it  could  have 
worked  any  injury  or  prejudice  to  plaintiff  in  error. 

No  error  appearing  that  could  affect  the  merits  of  the  cause, 
the  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig,  having  been  counsel  for  the  defendant 
in  the  court  below,  took  no  part  in  the  consideration  of  this 
case. 

Mr.  Justice  Walker  and  Mr.  Justice  McAllister,  dis- 
senting: We  are  of  opinion  that  while  it  is  not  necessary 
to  aver  guilty  knowledge  in  the  indictment,  under  our  statu- 
tory rule   that  an   indictment  is   sufficient  which   charges  a 
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statutory  offense  in  the  language  of  the  statute,  but  it  is 
nevertheless  necessary  to  prove  such  guilty  knowledge  on  the 
trial.  The  statute  is  but  a  copy  of  the  Ohio  statute,  which 
the  courts  of  that  State  had,  long  anterior  to  its  adoption 
here,  given  such  a  construction  to  as  we  contend  for.  The 
presumption  is,  that  the  legislature  adopted  it  with  the  con- 
struction so  given,  and  intended  that  the  essential  element 
of  guilty  knowledge  or  intent,  which  is  the  essence  of  every 
crime,  should  enter  into  that  here  defined. 


Robert  C.  Andrews 

V. 

Rhoda  C.  Andrews. 

1.  Alimony — decree  may  provide  for  an  attachment  for  neglect  to  pay. 
The  circuit  court,  on  decreeing  a  divorce  and  alimony,  has  the  undoubted 
power  to  award  an  attachment  for  non-compliance  with  the  order  for  the 
payment  of  alimony. 

2.  Same — where  decree  is  made  a  lien  on  land,  not  proper  to  award  an 
attachment.  Where  a  decree  of  divorce  and  alimony  to  the  wife  is  made  a 
lien  on  the  husband's  real  estate,  as  to  the  wife's  solicitor's  fee,  it  will  not 
be  proper  also  to  award  an  attachment  for  a  contempt  for  a  failure  to  pay 
such  fee. 

3.  Same — must  be  reasonable  in  mew  of  defendant's  means.  Where  the 
husband  owned  not  more  than  $6000  or  $7000  worth  of  propertj-,  real  and 
personal,  and  was  liable  for  $1000  mortgage  on  his  land  and  for  $250 
debts  contracted  by  his  wife,  and  the  main  part  of  his  income  was  derived 
from  sixty-five  acres  of  land,  and  the  annual  increase  of  a  few  head  of 
cattle,  it  was  held,  that  a  decree  on  divorce  giving  the  wife  $2800  was 
excessive,  and  that  $2000,  payable  in  installments,  would  be  a  reasonable 
and  proper  sum. 

4.  Same — law  does  not  give  one-third  of  husbands  means.  On  divorce, 
the  wife  is  not  entitled  to  one-third  of  the  husband's  means  as  alimony, 
or  any  other  specified  portion  of  his  estate.    It  should  only  be  for  such 
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sum,  for  the  maintenance  of  the  wife  and  the  care  of  the  children,  if  any, 
as,  from  the  circumstances  of  the  parties  and  the  nature  of  the  case,  shall 
be  fit,  reasonable  and  just. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Kilgour  &  Manahan,  for  the  plaintiff  in  error. 

Mr.  J.  E.  McPherran,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  in  chancery,  in  the  Whiteside  circuit  court, 
by  Rhoda  C.  Andrews,  against  Robert  C.  Andrews,  praving 
for  a  divorce  and  for  alimony.  A  decree  passed  allowing  the 
prayer  of  the  bill,  and  the  parties  electing  that  a  gross  sum 
be  decreed  as  alimony,  the  court,  after  hearing  the  testimony, 
allowed  complainant  the  gross  sum  of  twenty-eight  hundred 
dollars,  to  be  paid  three  hundred  dollars  within  thirty  davs 
from  the  date  of  the  decree,  five  hundred  dollars  within  one 
year  from  the  same  date,  one  thousand  dollars  within  two 
years,  and  the  remaining  one  thousand  dollars  within  three 
years  from  the  same  date,  together  with  interest  at  the  rate 
of  ten  per  centum  per  annum  upon  the  last  three  payments 
from  the  date  of  the  decree,  the  interest  to  be  paid  semi- 
annually. 

It  was  further  decreed,  that  the  defendant  should,  within 
twenty  days  from  the  date  of  the  decree,  pay  to  complain- 
ant's solicitor  two  hundred  and  forty-seven  dollars,  and,  after 
making  provision  for  the  payment  of  other  alimony  tempora- 
rily allowed,  and  making  the  same  a  lien  upon  defendant's  real 
estate,  it  was  further  decreed  that,  in  case  these  several  sums 
of  money  should  not  be  paid  complainant  at  the  times  speci- 
fied, the  complainant  should  have  execution  therefor,  or  an 
attachment  against  the  body  of  the  defendant,  as  in  cases  of 
contempt,  after  having  given  the  defendant  sixty  days'  notice 
of  such  failure  of  payment;  as  the  complainant  might  elect ; 
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and  in  case  defendant  should  fail  to  pay  the  solicitor  within 
the  time  limited,  that  execution  might  issue  thereof,  or  the 
defendant  proceeded  against,  by  attachment  of  his  body,  as  for 
a  contempt,  as  the  solicitor  might  elect,  in  case  his  allowance 
should  not  be  paid  by  or  before  the  first  day  of  December, 
187'2;  and  it  was  further  decreed,  that  the  defendant  should 
pav,  within  thirty  days  from  the  filing  the  decree,  all  the 
costs  of  court  and  the  master's  fees  for  taking  testimony  in 
the  cause. 

To  reverse  this  decree,  the  defendant  brings  the  record 
here  by  writ  of  error,  and  questions  the  power  of  the  court 
to  award  the  attachment  on  non-payment  of  the  several  sums 
of  money  to  the  complainant,  at  the  stipulated  times,  and  of 
the  solicitor's  fees. 

We  think  there  can  be  no  doubt  of  the  power  of  the  court 
to  award  an  attachment  for  non-compliance  with  an  order 
for  the  payment  of  alimony.  The  various  provisions  of  the 
statute  on  this  point  are  referred  to  in  Wightman  v.  Wightman, 
45.111.  167,  and  the  power  is  not  questioned  in  Goodivillie 
v.  Millimann,  56  ib.  525,  to  which  reference  is  made.  That 
was  a  case  in  chancery  for  partition,  in  which  the  solicitor 
was  allowed  a  most  exorbitant  fee,  and  one  of  the  owners  of 
the  land  committed  as  for  a  contempt  in  refusing  to  pay  his 
portion  thereof.  It  was  clearly  a  case  not  calling  for  the 
exercise  of  this  power,  which  has  always  been  conceded  to 
courts  of  chancery. 

We  see  nothing  in  this  case  rendering  it  necessarv  to  call 
this  power  into  action,  as  the  decree  in  behalf  of  complainant 
was  made  a  lien  on  the  land.  As  to  the  claim  of  the  solicitor, 
we  are  of  opinion  it  was  improperly  allowed.  We  can  see, 
from  the  transcript  of  the  record,  developing  fully,  as  it  does, 
the  character  of  the  case,  that  the  fee  of  fifty  dollars  therefor 
paid  by  the  defendant,  upon  a  previous  order  of  the  court, 
was  a  reasonable  fee  for  the  defendant  to  pay  in  such  a  case. 

The  amount  allowed  by  the  court  is  so  largely  out  of  pro- 
portion to  the  service  rendered,  that  we  can  not  but  regard 
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it  as  oppressive  upon  the  defendant,  in  view  of  the  amount 
of  alimony  allowed. 

But  the  entire  decree  is  excessive.  The  defendant  owns 
not  more  than  six  or  seven  thousand  dollars'  worth  of  prop- 
erty, real  and  personal,  and  is  liable  for  one  thousand  dollar 
mortgage  on  the  land  and  for  debts  contracted  by  his  wife  of 
two  hundred  and  fifty  dollars,  or  more.  The  main  portion 
of  his  income  is  derived  from  sixty-five  acres  of  land  and  the 
annual  increase  of  a  few  head  of  cattle.  A  man  so  situated 
requires  time  to  pay  even  a  less  sum  than  the  one  awarded. 

We  presume  the  design  of  the  circuit  court  was,  to  allow 
complainant  the  value  of  one-third  of  the  entire  estate  of 
defendant,  real  and  personal ;  but  the  law  does  not  allow  this 
to  her,  or  any  other  specified  portion  of  his  estate.  Where 
a  divorce  is  decreed,  the  court  may  make  such  order  respect- 
ing alimony,  and  the  maintenance  of  the  wife  and  the  care 
of  the  children,  if  any,  as,  frpm  the  circumstances  of  the  par- 
ties and  the  nature  of  the  case,  shall  be  fit,  reasonable  and  just. 

The  evidence,  we  think,  greatly  preponderates  in  support 
of  the  fact,  that  the  whole  estate  of  the  defendant  does  not 
exceed  in  value  seven  thousand  dollars,  and  we  are  of  opinion 
that  the  gross  sum  of  two  thousand  dollars  as  alimony  is 
"  fit,  reasonable  and  just/''  for  the  complainant.  This  sum 
will  be  allowed  her,  payable  as  follows:  The  sum  of  two 
hundred  and  fiftv  dollars  in  thirtv  davs  from  and  after  filing 
the  decree,  two  hundred  and  fifty  dollars  in  six  months  after 
the  thirty  days,  five  hundred  dollars  in  one  year  thereafter, 
five  hundred  dollars  in  eighteen  months  after  the  said  one 
year,  and  the  remaining  five  hundred  dollars  in  twenty-four 
months  thereafter,  the  whole  to  bear  interest  at  the  rate  of 
six  per  centum  per  annum  from  the  day  of  entering  the  decree, 
and  the  same  to  be  a  lien  on  the  land  of  defendant  in  White- 
side county. 

We  perceive  nothing  in  this  case  to  justify  an  attachment 
as  for  a  contempt,  and  the  court  will  not  award  that  writ  for 
the  purpose  of  enforcing  the  decree. 
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The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  conformity  to 
this  opinion. 

Decree  reversed. 


Claistcey  J.  Dempster  et  al. 

V. 

Charles  West. 

1.  Promissory  note — striking  out  assignment,  and  its  effect.  The  holder 
of  a  promissory  note  by  assignment  may,  by  agreement  of  the  assignor, 
strike  out  the  assignment,  and  thus  re-invest  the  assignor  with  the  legal 
title,  without  reference  to  the  equitable  interest. 

2.  Mortgage — who  may  execute  power  of  sale.  Where  a  mortgage  given 
to  secure  the  payment  of  a  note  gives  the  mortgagee  or  his  assigns  power 
to  make  sale  of  the  mortgaged  premises,  and  his  assignee  of  the  note, 
with  his  consent,  strikes  out  the  assignment  of  the  same,  the  power  will 
be  restored  to  the  mortgagee  to  make  sale  of  the  premises,  and  can  not  be 
exercised  by  the  assignee  without  a  new  assignment. 

3.  Fiduciary — prohibited  in  equity  from  purchasing  at  his  own  sale.  It 
is  a  rule  of  equity,  that  no  person  who  is  intrusted  with  the  power  to  sell 
or  dispose  of  trust  property  can  become  a  purchaser  at  his  own  sale,  even 
though  he  employs  another  to  conduct  the  formal  part  of  the  sale. 

4.  A  sheriff,  master,  marshal,  constable,  or  other  officer  empowered  by 
law  to  sell  the  property  of  another,  can  not  become  the  purchaser  at  such 
sale,  whether  made  by  themselves,  their  deputies  or  criers. 

5.  Sale  "under  power  in  mortgage — beneficial  owner  of  debt  secured 
may  purchase  at  sale  made  by  party  holding  the  legal  title.  Where  a  sale  is 
made  of  mortgaged  property  under  a  power  of  sale  in  the  mortgage,  the 
equitable  owner  of  the  debt  secured  may  become  the  purchaser,  the  same 
as  if  the  sale  was  made  by  an  officer  of  the  law  under  decree  or  judgment 
and  execution. 

6.  Sales — officer  or  trustee  making  must  act  with  fairness  and  impartial- 
ity. An  officer  or  trustee,  in  making  a  sale  of  property,  must  act  with  the 
utmost  good  faith,  with  fairness  and  impartiality.  If  the  purchaser  is 
shown  to  have  exercised  undue  influence  over  the  officer  or  trustee,  and 
the  price  is  inadequate,  the  sale  may  be  avoided  in  equity,  but  it  is  not 
void. 
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7.  Sale  under  power — no  unfairness,  fraud  or  illegality  presumed. 
When  mortgaged  property  is  sold  by  the  person  invested  with  the  power 
to  sell,  in  the  absence  of  proof  to  the  contrary,  it  will  not  be  presumed 
that  the  purchaser  exercised  any  undue  control  over  the  person  selling, 
"but  the  sale  will  be  sustained." 

8.  Same — sale  held  good  and  not  fraudulent.  Where  the  mortgagee,  in 
a  mortgage  giving  him  and  his  assigns  a  power  of  sale  in  default  of  pay- 
ment of  principal  or  interest,  assigned  the  note  secured,  and  the  assignee, 
six  months  before  the  sale,  "notified  the  mortgagor  that  he  must  sell  unless 
the  interest  was  paid,  and  failing  to  obtain  payment  elected  to  declare  the 
whole  debt  due,  as  he  was  authorized  b}~  the  mortgage,  and  by  an  arrange- 
ment with  the  mortgagee  struck  out  the  assignment  of  the  note,  and  had 
the  latter  proceed  to  sell  the  mortgaged  premises,  and  bought  in  the  same 
for  the  amount  of  the  note,  which  sum,  with  another  mortgage  to  which 
the  property  was  subject,  was  near  the  value  of  the  same,  it  was  held,  on 
bill  by  the  mortgagor  to  set  aside  the  sale  and  for  redemption,  that  the 
facts  did  not  indicate  any  unlawful  scheme  or  combination  between  the 
assignee  and  the  mortgagee  to  fraudulently  cut  off  the  rights  of  the  mort- 
gagor, apd  that  the  latter  was  not  entitled  to  relief  against  the  sale,  in 
equity. 

9.  Payment — assignment  of  claim  on  third  party,  whether  a  payment. 
Where  a  debtor  transferred  a  suspended  claim  on  a  bank  to  his  creditor, 
at  his  own  instance,  and  long  after  the  transfer  admitted  in  his  letters  that 
the  interest  it  was  intended  to  pay  was  due,  and  it  did  not  appear  that  it 
was  accepted  as  a  payment  of  the  interest,  it  was  held,  that  it  could  not  be 
regarded  as  a  payment,  except  in  the  event  it  should  be  collected,  but  was 
a  collateral  security  only. 

10.  Laches — as  a  defense  to  equitable  relief.  After  a  delay  of  seven 
years  from  the  saleof  land  under  a  power  in  a  mortgage,  the  mortgagor 
will  be  cut  off  in  equity  from  avoiding  the  sale  for  mere  irregularities,  in 
the  absence  of  fraud,  or  any  equitable  excuse  for  the  delay. 

11.  Agency — receiving  bids  and  reporting  does  not  create  an  agency.  An 
authority  to  one  to  receive  bids  for  property,  and  report  the  same  to  the 
owner  for  his  acceptance  or  rejection,  does  not  create  an  agency,  so  as  to 
prevent  such  party  from  exercising  a  power  of  sale  in  default  of  payment 
of  the  purchase  money. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Charles  West  against  Clan- 
cey  J.  Dempster  and  others,  to  set  aside  the  sale  of  certain 
mortgaged  premises,  made  under  a  power  contained  in  a 
mortgage,  and  for  redemption,  etc. 
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The  opinion  of  the  court  gives  a  statement  of  the  leading 
and  material  facts  of  the  case.  The  defendants,  Clancey  J. 
Dempster  and  John  H.  Kedzie,  appealed. 

Messrs.  Goudy&  Chandler,  and  Mr.  Andrew  J.  Brown, 
for  the  appellants. 

Mr.  W.  H.  Standish,  and  Messrs.  Ayer  &  Kales,  for  the 
appellee. 

Mr.  Justice  AValker  delivered  the  opinion  of  the  Court : 

In  the  month  of  August,  1859,  appellee  purchased  of  John 
H.  Kedzie  the  tract  of  land  in  controversy.  The  nominal 
price  was  $34,095,  of  which  $18,000  was  paid  in  lands  in 
Gallatin  and  Johnson  counties,  in  this  State,  and  which 
were  sold  by  Kedzie  for  $800.  This  left  $16,095.  For 
the  residue  appellee  gave  one  note  for  $13,638,  payable  to 
Kedzie,  and  the  balance,  $2547,  was  to  be  paid  to  Carr,  for 
commissions.  These  notes  were  secured  by  a  mortgage  on 
the  premises. 

In  September,  1860,  appellee  paid  Kedzie  $818.28,  to  be 
applied  on  the  principal  of  the  notes.  Soon  after  this,  Ked- 
zie, learning  that  appellee  was  involved,  and  being  himself 
pressed  for  money,  proposed  to  take,  in  satisfaction  of  his 
debt,  $7500  in  cash,  and  it  was  arranged  that  appellee  should 
raise  $2500  from  his  own  means  and  raise  $5000  by  mortgag- 
ing the  land.  Appellee  came  to  Chicago,  but  brought  only 
$1000  in  money,  which  he  paid  Kedzie,  and  executed  a  note 
and  mortgage  to  Elizabeth  A.  Turney,  upon  which  to  raise 
the  $5000,  and  gave  his  note  to  Kedzie  for  $1500,  the  balance 
of  the  money  to  be  paid  under  this  new  arrangement. 

Kedzie,  however,  failed  to  raise  the  $5000  from  Miss  Tur- 
ney, and  had  to  retain  this  first  mortgage  himself.  The  $1500 
note  was  to  become  due  at  the  end  of  five  years,  with  interest 
payable  semi-annually.  Kedzie,  on  the  execution  of  these 
notes  and  mortgages  for  $6500,  released  appellee  from  the 
balance  of  his  indebtedness.     In  February,  1861,  he  took  an 
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assignment  of  the  note  payable  to  Miss  Turney  to  himself,  and 
in  the  following  April  sold  both  notes  to  John  Dempster,  the 
father  of  one  of  the  appellants,  and  received  property  therefor 
now  proved  to  be  worth  from  $50,000  to  $70,000.  On  selling 
these  notes,  Kedzie  retained  the  coupon  for  the  first  six  months' 
interest,  which  appellee  paid,  and  is  all  he  ever  paid  on  these 
last  notes,  and  he  never  paid  Dempster  anything  on  them. 

After  some  correspondence  between  Dempster  and  appellee, 
the  former  wrote  the  latter,  Jan.  3,  1862,  that  the  interest, 
then  several  months  due,  must  be  paid  ;  and  on  the  16th  of 
the  same  month  he  again  wrote  that  he  found  it  difficult  to 
obtain  money  sufficient  to  pay  taxes,  and  interest  on  $15,000 
borrowed  money  ;  that  he  saw  no  possible  way  but  to  sell  the 
land  for  what  it  would  bring  ;  "painful  as  this  would  be  to 
me,  because  of  the  sacrifice  it  would  be  to  you,  I  know  of  no 
other  method  of  securing  myself  from  sacrifice."  On  the 
25th  appellee  replied:  ''Had  I  been  let  alone,  and  allowed 
time  and  opportunity  to  have  turned  my  property,  I  might 
have  saved  something;  but,  as  it  is,  I  suppose  I  shall  have 
to  give  up  the  ship.  I  had  hoped  to  save  my  Chicago  house 
and  68  or  69  acres.  *  *  *  I  have  no  money,  nor  can  I 
say  when  I  shall  have." 

This  closed  the  correspondence,  but  Dempster  waited  until 
in  October  following,  and  hearing  nothing  further  from  ap- 
pellee, on  the  31st  of  that  month,  two  installments  of  interest 
being  due,  Dempster  elected,  under  the  terms  of  the  note,  to 
treat  principal  and  interest  as  due,  and  had  the  land  sold 
under  the  $1500  note  and  mortgage.    . 

The  sale  was  made  by  Kedzie,  and,  to  enable  him  to  do  so, 
the  name  of  Kedzie  was  erased  from  the  back  of  the  note,  by 
agreement  between  Dempster  and  Kedzie,  in  order  that  Ked- 
zie might  sell  and  Dempster  become  the  purchaser.  At  the 
sale  Dempster  became  the  purchaser,  at  $1500,  and  Kedzie 
made  him  a  deed.  After  the  sale,  appellee  did  nothing  for 
nearly  seven  years,  when,  in  1869,  he  instituted  this  suit  to 
set  aside  the  sale  and  to  be   let  in  to  redeem.     In  the  mean- 
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time,  the  West  Side  Park  was  located  in  the  immediate  vicin- 
ity, and  produced  an  immense  increase  in  the  value  of  this 
property,  which  is  shown  now  to  be  worth  about  $150,000. 

The  principal  ground  of  relief  relied  on  in  the  bill  is,  that 
the  sale  is  voidable,  because  Dempster,  still  holding  the  debt, 
had  the  assignment  of  the  note  stricken  out,  to  enable  Kedzie 
to  sell  and  he  to  purchase — that  a  person  thus  situated  can  not 
become  a  purchaser;  and  the  court  below  took  this  view  of 
the  case,  set  aside  the  sale,  and  decreed  a  redemption.  To 
reverse  that  decree,  appellants  bring  the  case  to  this  court, 
and  assign  various  errors. 

The  doctrine  is,  and  can  not  be  controverted,  that  when  a 
party  holds  a  promissory  note  by  assignment,  he  and  the 
assignor  may,  by  agreement,  strike  out  the  assignment,  and, 
by  so  doing,  the  legal  title  to  the  note,  without  reference  to 
the  equitable  interest,  will  thus  be  restored  or  returned  to  the 
assignor.  By  erasing  the  indorsement,  the  legal  title  re- 
invests in  the  assignor,  as  effectually  as  if  it  had  been  re-in- 
dorsed to  him. 

Whilst  the  mere  delivery  of  a  note,  on  its  sale,  to  the  pur- 
chaser passes  the  equitable  title  to  the  instrument,  still  the 
legal  title  remains  in  the  payee,  if  not  indorsed,  and  if  so, 
then  in  the  last  indorsee.  The  equitable  title  passes  by  de- 
livery, but  the  legal  title  only  by  assignment,  or  its  equivalent; 
and  the  striking  out  of  an  assignment  is  the  equivalent  of  an 
indorsement  to  the  next  previous  indorsee.  It,  then,  follows, 
that  when  Kedzie's  name  on  the  note  was  erased,  the  legal 
title  was  vested  in  him  for  the  use  of  Dempster,  who,  under 
the  arrangement,  was  still  entitled  to  all  that  might  be  real- 
ized on  the  note  and  mortgage. 

We  are  at  a  loss  to  perceive  how  or  for  what  reason  Ked- 
zie, after  the  title  to  this  note  became  re-invested  in  him,  was 
not  empowered  to  legally  make  the  sale  and  conveyance  under 
the  power  in  the  mortgage.  He,  as  we  have  seen,  was  fully 
invested  with  the  legal  title  to  the  note;  and  appellee,  when 
he  made  the  mortgage,  gave  to  him  or  to   his  assigns  full 
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power  to  conduct  the  sale,  and  to  convey  the  premises  to  the 
purchaser.  He  held  the  power,  and  transferred  it  to  Demp- 
ster by  assigning  the  note  to  him,  but  he  not  having  exercised 
the  power,  it  was  restored  to  Kedzie  by  striking  out  the 
assignment  of  the  note.  Kedzie  was  selected  and  intrusted 
by  appellee,  either  to  make  the  sale  himself,  if  he  chose,  or  to 
transfer  the  power  to  any  person  to  whom  he  might  indorse  the 
note  ;  and  if,  in  the  course  of  business,  the  note  had  been  put 
into  circulation,  and  been  again  returned  regularly  to  Kedzie 
through  the  channels  of  business,  either  as  indorsee  or  by 
having  to  take  it  up  under  his  assignment,  we  presume  no 
one  would  have  doubted  his  power  to  sell  and  convey. 

In  what  would  such  a  case  as  that  differ  from  this,  so 
far  as  it  involves  the  exercise  of  the  power?  The  power  was 
coupled  with  an  interest,  and  was  irrevocable.  It  would 
continue  until  the  debt  was  extinguished  or  the  power  was 
exercised.  If  Kedzie  could  not  exercise  the  power,  who 
could?  By  striking  out  the  indorsement  and  vesting  the 
legal  title  to  the  note  in  Kedzie,  Dempster  divested  himself 
of  all  power  to  sell.  Had  Kedzie  again  indorsed  the  note, 
would  or  could  it  be  contended  that  such  new  assignee  could 
not  exercise  the  power?  We  think  not.  Then,  if  he  could 
again  transfer  the  power  to  another,  what  could  prevent  him 
from  exercising  it  before  such  transfer?  How  could  he  con- 
fer power  he  himself  did  not  possess?  We,  as  a  question  of 
naked  legal  power,  have  no  hesitation  in  saying  that  he  was 
fully  invested  with  it,  and  might  legally  make  the  sale  under 
the  authority  conferred  by  the  mortgage. 

This  brings  us  to  the  vital  question  in  the  case,  and  that 
is,  whether  Dempster,  who  was  unable  to  become  a  purchaser 
whilst  he  held  the  legal  title  to  the  debt,  by  simply  trans- 
ferring the  legal  title  to  Kedzie,  without  consideration,  and 
still  retaining  the  equitable  title  to  the  proceeds,  became 
reinvested  with  the  power  to  purchase  the  mortgaged  premi- 
ses. It  is  a  rule  of  equity,  that  no  person,  who  is  intrusted 
with  the  power  to  sell  or  dispose  of  trust  property,  can  become 
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a  purchaser  at  his  own  sale;  nor  can  he  employ  an  agent, 
clerk  or  crier  to  go  through  with  the  formal  parts  of  the  sale, 
so  that  he  can  become  legally  a  purchaser  of  the  fund  or 
property;  nor  can  a  sheriff,  master,  marshal,  constable  or 
other  officer  whom  the  law  requires  to  sell  and  divest  the 
owner  of  property  of  his  title,  become  a  purchaser  at  such 
sale,  whether  made  by  themselves,  their  deputies  or  criers. 
The  law  will  not  permit  men  to  act  under  such  temptation  to 
yield  to  fraud  and  oppression.  In  such  cases,  the  sales  are 
under  the  entire  control  of  the  officer,  and  he  has  but  to  will 
it,  and  the  property  may  be  sacrificed,  the  owner  wronged  and 
oppressed,  and  if  the  officer  were  the  purchaser,  the  owner's 
interest  would  be  sacrificed  to  the  profit  of  the  officer.  These 
are  the  considerations  which  render  all  such  sales  voidable. 

But,  in  this  case,  the  power  was  in  and  exercised  by  one 
person,  and  the  beneficial  interest  in  the  proceeds  was  in 
another  person.  The  judgment  creditor  may  well  become  a 
purchaser  at  a  sheriff's,  master's,  marshal's  or  constable's  sale, 
under  an  execution  or  decree  in  his  favor.  No  one  questions 
this,  and  it  is  permitted  because  the  officer  exercises  the  power, 
and  the  creditor  but  becomes  the  purchaser  by  enhancing  the 
price  of  the  property  sold,  without  any  power  to  depress  it. 
He  only  becomes  the  purchaser  on  bidding  more  than  any 
other  person.  He  has  no  control  over  the  officer  exercising 
the  power.  And  it  is  to  prevent  the  abuse  of  the  power  that 
the  law  will  not  permit  an  officer  or  a  trustee  to  become  a 
purchaser  at  his  own  sale.  But  where  the  purchaser  can  not 
control  the  exercise  of  the  power,  then  the  reason  of  the  rule 
does  not  apply. 

Cases  may  arise  where  the  purchaser  exercises  an  undue 
influence  over  the  officer  or  person  making  the  sale;  and 
whilst  such  sales  are  not  void,  they  may  be  avoided.  The 
officer  or  trustee  must  act  in  the  utmost  oood  faith,  with  fair- 
ness  and  impartiality.  They  are,  in  all  cases  and  under  all 
circumstances,  indispensable  prerequisites  to  a  valid  and 
binding  sale;  and  where  there  is  power,  and  such  a  sale  is 
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made  to  a  stranger  or  a  person  not  incapacitated  to  purchase, 
the  law  will  rarely  interpose,  and  then  only  for  inadequacy  of 
price,  or  to  relieve  against  accident  or  mistake. 

Here,  Kedzie  had  ample  power  to  sell,  and  Dempster  had 
no  greater  power  over  him  to  control  the  sale  than  has  the 
creditor  over  the  officer  to  control  the  sale.  We  must  pre- 
sume that  appellee  considered  Kedzie  in  all  respects  a  person 
suited  to  be  intrusted  with  the  exercise  of  the  power,  as>  he 
seems  to  have  freely  conferred  it  upon  him.  Had  he  not,  we 
may  fairly  presume  he  would  have  withheld  it,  and  conferred 
it  upon  another.  We  must  therefore  conclude  that  he  was 
fitted  and  properly  qualified  to  exercise  the  power,  and,  being 
so,  we  must  suppose  he  was  not  under  the  control  or  influence 
of  Dempster,  any  more  than  would  have  been  a  sheriff  or  other 
such  officer.  And  Dempster  not  having  made  the  sale,  and, 
so  far  as  this  record  shows,  in  nowise  having  controlled  it,  or 
exercised  undue  influence  over  Kedzie,  no  reason  is  per- 
ceived why  the  sale  was  not  in  every  particular  valid  and 
binding.  He  had  no  more  interest  in  the  debt  or  control 
over  Kedzie  in  making  the  sale  than  has  the  creditor  in 
a  decree  or  judgment  over  the  officer  of  the  law  in  making 
a  sale.  Had  Dempster  filed  a  bill  and  obtained  a  decree 
ordering  the  master  to  sell,  his  power  to  purchase  would 
not  be  questioned.  In  that  case,  the  sale  would  have  been 
made  by  a  person  upon  whom  the  Jaw  had  imposed  the 
power,  whilst  in  this  case  the  sale  was  made  by  the  person 
selected  and  intrusted  with  the  power  by  appellee  himself. 
And  no  fraud  or  illegality  being  shown  in  his  exercising  the 
power,  or  in  Dempster  making  the  purchase,  the  power  must 
be  held  to  have  been  well  exercised,  and  the  sale  legally  made, 
and  it  must  be  upheld. 

It  is  unlike  a  sale  made  by  Dempster  whilst  he  held  the 
legal  title  to  the  debt,  whether  by  himself  or  his  agent,  and 
he  becoming  the  purchaser,  as  then  he  would  have  had  the 
entire  control  of  the  sale,  or  could  at  least  have  limited  the 
power  of  his  agent,  so  as  to  have  purchased  on  his  own  terms. 
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So  far  as  we  can  see,  and  nothing  appearing  to  the  contrary, 
we  will  presume  the  sale'was  conducted  fairly  and  impartially, 
as  it  was  made  by  the  person  selected,  and  upon  whom  appel- 
lee originally  conferred  the  power. 

This  case  is  entirely  unlike  one  in  which  the  person  selling 
becomes  the  purchaser.  In  this,  the  previous  cases  in  this 
court  are  entirely  distinguishable  from  the  one  under  consid- 
eration. Nor  can  we  infer  from  the  facts  disclosed  in  this 
record  that  there  was  an  unlawful  scheme  or  combination  be- 
tween Dempster  and  Kedzie  to  fraudulently  or  illegally  cut 
off  the  rights  of  appellee.  Dempster  had,  six  months  before 
the  sale,  notified  him  that  he  must  sell  his  property  unless  the 
interest  should  be  paid,  and  appellee  answered  he  had  no 
money  and  did  not  know  when  he  would  have.  It  was  but 
natural  that  Dempster,  who  was  himself  pressed  for  money, 
should  be  importunate  and  desirous  of  collecting  his  claim, 
and  it  is  no  indication  of  fraud  that  he  should,  after  waiting 
such  a  length  of  time,  expose  the  property  to  sale,  and  become 
its  purchaser.  In  this  there  seems  to  be  nothing  out  of  the 
usual  course  of  business.  When  we  consider  that  the  prop- 
erty was  also  under  another  mortgage,  for  which  it  was  liable 
to  the  amount  of  over  $5000,  we  can  not,  from  the  evidence 
in  the  record,  say  that  the  property  was  sold  at  a  sacrifice. 
Hence  no  fraud  can  be  inferred  from  the  price  bid,  and  for 
which  the  conveyance  was  made. 

It  is,  however,  said  that  the  whole  indebtedness  was  de- 
clared to  be  due  because  of  the  non-payment  of  interest,  when 
appellee  may  have  supposed  it  was  paid.  It  is  true  that  he 
transferred  to  Dempster  a  suspended  claim  on  a  banker  in 
Cincinnati  for  some  $700,  but  nothing  wTas  realized  on  it  in 
October,  1869,  or  until  after  this  bill  was  filed,  and  from  which 
Dempster  or  his  representatives  never  received  anything. 

Appellee  could  not  be  supposed  to  have  believed  that  any 
portion  of  this  claim  was  paid,  as  he  shows  himself,  by  his 
letters,  to  have  known  that  the  banker  was  insolvent.  He 
had  no  right  to  believe  that  money  could  be  collected  on  such 
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a  claim.  Again,  he  admits  in  his  letters  of  January,  186*2, 
months  after  he  transferred  this  claim  to  Dempster,  that  the 
interest  was  due.  The  transfer  was  made  at  his  request,  and 
he  did  not  propose  it  as  a  payment,  nor  did  Dempster  accept 
it  as  such.  It  could  only  have  been  intended  by  the  parties 
as  collateral  security,  to  be  applied  as  it  should  be  collected, 
if  in  time  to  be  available,  towards  discharging  the  accruing 
interest  on  Dempster's  claim. 

From  the  whole  case,  we  have  no  hesitation  in  believing 
that  appellee,  after  writing,  in  January,  1862,  that  he  had  no 
money,  and  did  not  know  when  he  would  have,  abandoned  all 
hope  of  preserving  the  property,  and  expected  it  to  be  sold, 
and  had  ceased  to  struggle  to  redeem  it.  He  seems,  from 
that  time  forward,  to  have  abandoned  it  to  its  fate.  He  did 
not  look  after  or  pay  any  taxes  on  it.  He  paid  no  attention 
to  renting  it,  or  otherwise  looking  after  or  caring  for  the 
property.  He  paid  neither  interest  nor  principal  on  the  debt, 
and  all  this,  too,  for  almost  seven  years.  To  our  minds  it 
is  manifest  that  he  felt  that  he  was  insolvent,  and  that  it  was 
useless  to  struggle  to  save  this  property,  and  had  abandoned 
it;  otherwise  he  would  assuredly  have  given  it  some  of  his 
attention  during  that  long  period.  In  fact,  we  can  not  sup- 
pose that  application  would  ever  have  been  made  to  redeem, 
had  it  not  been  for  the  accidental  fact  that  the  park  was  loca- 
ted in  the  immediate  vicinity  of  this  land,  thus  giving  it  an 
unexpected  value  to  a  vast  extent. 

Again,  even  if  appellee  had,  at  the  beginning,  equities  en- 
titling him  to  redeem,  he  has  lost  them  by  sleeping  upon  his 
rights.  His  delay  has  been  too  great  to  be  heard  to  avoid  a 
sale,  even  had  it  been  irregular,  as  there  was  no  fraud  in 
making  the  sale.  A  party,  under  such  circumstances,  must 
act  with  some  degree  of  promptness,  or  show  an  equitable 
excuse  for  his  delay.  He  was  not  lulled  into  security  by  any- 
thing Dempster  did  or  said.  On  the  contrary,  Dempster  was 
importunate  for  his  money,  and  finally  notified  him  that  he 
must  sell  to  make  his  interest.     All  of  this  appellee  let  pass 
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without  paying,  and  virtually  consented  that  the  sale  should 
be  made.  There  was  certainly  such  laches  as  would  have  pre- 
vented a  redemption,  even  had  there  been  irregularities  in 
conducting  the  sale.  Nor  do  we  see  that  there  is  the  hardship 
supposed.  Appellee  never  paid,  on  the  entire  purchase,  as 
much  as  $3000.  He  only  held  the  legal  title,  still  owing  for 
the  land,  which,  when  sold,  was  worth  less  than  $7000,  and 
less  than  the  amount  then  due  on  the  purchase.  Owing  to 
the  deranged  condition  of  the  country  and  the  currency  at  the 
time,  there  was  but  little  demand  for  lands  of  this  character, 
and  hence  appellee  could  not  dispose  of  it  for  a  price  that 
would  pay  the  debt. 

This  sale  was  made  subject  to  the  Turney  mortgage,  which 
amounted  to  near  the  value  of  the  land  at  the  time  the  sale 
was  made.  Again,  Kedzie,  at  first,  and  Dempster  after  he 
purchased  the  notes  and  mortgages,  held  the  superior  natural 
equity  in  the  land.  It  was  the  unpaid  purchase  money,  and 
it  was  a  claim  higher  and  more  just  than  that  of  appellee, 
who  had  not  paid  it,  and  could  not  hold  the  land  until  he 
did. 

The  evidence  fails  to  show  that  the  relation  of  agent  be- 
tween Kedzie  and  appellee  existed  to  such  an  extent  as  to 
have  prevented  him  from  making  the  sale.  Appellee  had 
only  requested  him  to  look  after  the  property  and  collect  the 
rents,  which  he  did  gratuitously  until  he  sold  the  notes  to 
Dempster,  when  he  informed  appellee  of  the  fact,  and  notified 
him  that  his  connection  with  the  property  then  ceased. 

Kedzie  swears  he  was  not  authorized  to  sell  the  property 
otherwise  than  by  the  deed  of  trust,  but  only  to  receive  and 
report  offers  to  appellee  for  his  acceptance  or  rejection.  As 
the  witness  says,  this  required  no  authority  or  agency.  Those 
acts  could  have  been  performed  by  any  one  who  might  choose. 
When  the  mortgages  were  given,  and  the  transaction  was 
closed,  and  the  request  made  to  look  after  the  land  and  col- 
lect the  rents  for  the  present,  the  parties  could  not  have  in- 
tended that  such  action  on  the  part  of  Kedzie  would  prevent 
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him  from  legally  executing  the  power  to  sell  under  the  mort- 
gages.    Nor  did  any  such  consequences  flow  from  those  acts. 

After  a  careful  review  of  the  evidence  in  the  case,  we  have 
no  hesitation  in  saying  appellee  has  entirely  failed  to  make  a 
case  requiring  the  sale  to  be  set  aside,  and  that  he  be  let  in 
to  redeem. 

The  court,  therefore,  erred  in  rendering  the  decree  it  did, 
and  it  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 

Mr.  Chief  Justice  Breese:  I  do  not  concur  in  this 
opinion. 


Harriet  M.   Haight 

v. 

Franklin   McVeagh  et  «1. 

1.  Married  woman — power  to  purchase  real  estate.  It  was  held,  in 
Carpenter  v.  Mitchell,  54  111.  126,  that  the  power  given  to  married  women 
to  acquire  property  by  descent,  devise,  uor  otherwise"  was  sufficiently 
broad  to  embrace  an  acquisition  by  purchase,  and  that,  when  she  exer- 
cised the  power  by  purchasing  real  estate,  it  was  under  the  same  terms 
and  conditions  as  if  done  by  one  under  no  disability,  so  far  as  to  make 
the  contract  binding  upon  and  render  her  separate  estate  liable  in  equity 
to  discharge  the  indebtedness  thus  incurred.  In  Cookson  v.  Toole,  59  111. 
515,  this  case  was  so  far  modified  as  to  hold  her  liable  at  law  as  well  as  in 
equity,  upon  contracts  made  within  her  capacity  under  the  statute. 

2.  Same — statutes  relating  to,  liberally  construed.  It  has  been  the  set- 
tled policy  of  this  court  to  give  a  liberal  construction  to  the  acts  of  1861 
and  1869,  relating  to  married  women  and  their  separate  property,  and  to 
enforce  their  several  provisions  according  to  the  plain  and  obvious  mean- 
ing of  the  language  used,  to  effectuate  the  legislative  intent. 

3.  Same — right  to  contract  necessary  to  the  full  exercise  of  power  €  given. 
The  right  to  contract  is  indispensable  to  the  acquisition  of  earnings  and 
to  the  unrestricted  possession,  control  and  enjoyment  of  property. 

4.  Same — right  to  engage  in  business  and  contract  debts.  Under  the  acts 
of  1861  and  1869,  no  reason  is  perceived  why  a  married  woman  may  not, 
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at  least  with  the  consent  of  her  husband,  earn  money  in  trade  as  well  as 
by  manual  labor,  or  carry  on  the  business  of  a  grocery  store,  contract 
debts  for  goods  to  be  used  in  trade,  as  well  as  for  animals  and  farming 
implements,  or  for  lands  and  farm  labor. 

5.  So,  where  a  married  woman,  by  her  husband's  consent,  engaged  in 
the  business  of  buying  and  retailing  groceries  in  conjunction  with  another, 
who  was  a  silent  or  secret  partner,  her  husband  acting  as  clerk  for  the 
firm,  and  the  wife  purchased  goods  in  her  own  name,  to  be  used  in  the 
business,  and  there  was  no  pretense  that  the  husband  purchased  the  same, 
or  that  they  were  bought  for  his  use,  it  was  held,  in  an  action  against  the 
wife  for  the  price,  that  she  was  liable  the  same  as  a  feme  sole,  and  that  it 
was  not  necessary  to  have  made  her  husband  a  defendant  with  her,  he  not 
being  liable  for  her  contracts. 

6.  Same — husband's  acts  as  agent  do  not  impair  her  rights.  It  has  been 
repeatedly  held  by  this  court,  that  the  husband  may  act  as  the  agent  of 
his'wife  in  the  control  and  management  of  her  separate  propel^,  and  that 
when  he  so  acts  in  good  faith,  and  is  not  permitted  thereby  to  defraud 
others,  it  in  nowise  impairs  her  right  to  her  property,  or  to  its  increase 
or  profits. 

7.  Interest — on  account,  ichen  admitted  to  be  due.  Where  a  debtor,  on 
presentation  of  his  account,  admits  its  correctness,  and  promises  to  pay  the 
same,  this  will  render  it  liquidated,  and  it  will  draw  interest  thereafter  at 
the  rate  of  six  per  cent  per  annum. 

8.  Judgment — in  excess  of  sum  indorsed  on  justice's  summons.  Where 
a  judgment  is  rendered  on  appeal  for  a  greater  sum  than  that  indorsed  on 
the  justice's  summons,  if  the  excess  is  made  up  of  interest  accruing  after 
the  date  of  the  summons,  there  will  be  no  error. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

This  was  an  action  commenced  before  a  justice  of  the  peace, 
bv  Franklin  McVeagh  and  Wayne  McVeagh  against  Harriet 
M.  Haight,  upon  an  account  for  goods  sold,  amounting  to 
$124.78.  The  opinion  of  the  court  presents  the  essential 
facts. 

Mr.  Daniel  F.  Buckley,  for  the  appellant. 

Mr.  Alfred  Bartow,  for  the  appellees. 

40— 69th  III. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

The  principal  ground  upon  which  a  reversal  of  the  judg- 
ment of  the  court  below  is  asked,  is,  that  appellant  is,  and 
was  when  the  cause  of  action  accrued,  a  married  woman,  re- 
siding with  her  husband,  and  that  the  judgment  should,  there- 
fore, have  been  against  herself  and  husband  jointly,  and  not 
against  her  individually. 

It  is  conceded  that  appellant  was,  with  the  consent  of  her 
husband,  carrying  on  the  business  of  a  retail  grocery  store, 
on  West  Madison  street,  in  Chicago,  in  her  own  name,  in  con- 
junction with  one  Chase,  who  was  a  silent  partner;  that  her 
husband  had  no  interest  in  the  business,  but  was  acting  as 
clerk  for  the  firm  ;  that  the  account,  for  the  collection  of 
which  suit  is  brought,  was  for  goods  purchased  by  appellant 
in  her  own  name,  to  be  used  in  her  business,  and  that  she 
acknowledged  the  correctness  of  the  account,  and  promised 
to  pay  it  before  suit  was  commenced. 

No  plea  in  abatement  was  filed  on  account  of  the  non-join- 
der of  Chase,  and  no  objection  is  now  urged  questioning  the 
regularity  of  the  proceeding  in  that  respect. 

The  first  section  of  the  act  approved  February  21,  1861, 
(Laws  of  1861,  p.  143,)  conferred  upon  a  married  woman  the 
right  to  possess,  control  and  enjoy  her  separate  property, 
acquired  in  good  faith  from  any  person  other  than  her  hus- 
band, the  same  as  though  she  were  sole  and  unmarried;  and 
the  first  section  of  the  act  approved  March  24,  1869,  (Laws 
of  1869,  p.  255.)  conferred  upon  her  the  right  to  receive,  use 
and  possess  her  own  earnings,  and  sue. for  the  same  in  her  own 
name,  free  from  the  interference  of  her  husband  and  his  cred- 
itors. 

In  Carpenter  v.  Mitchell,  54  111.  126,  it  was  held,  that  a  mar- 
ried woman,  under  the  act  first  referred  to,  has  power  to  pur- 
chase real  estate,  and  bind  her  separate  property  for  the 
payment  of  a  debt  thus  incurred.     It  was  there  said:  "This 
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provision  contemplates  the  acquisition  of  property  in  differ- 
ent modes,  by  married  women,  and  a  fair  interpretation  of 
the  language  employed  embraces  a  purchase  by  her.  It  names 
the  acquisition  by  descent  and  devise,  and  instead  of  limiting 
it'  to  that  mode,  enlarges  the  power  by  recognizing  other 
unennmerated  modes,  by  the  expression,  "or  otherwise."  which 
is  broad  enough  to  embrace  a  purchase.  If,  then,  the  statute 
authorizes  a  married  woman  to  purchase  real  estate,  she  must, 
when  she  exercises  such  a  power,  do  it  on  the  same  terms  and 
conditions  which  attach  to  others  not  under  disability,  so  far 
as  to  be  bound  by  her  purchase,  and  render  her  separate 
property,  in  equity,  liable  to  discharge  indebtedness  thus  in- 
curred. 

In  Howarth  v.  Warmser,  58  111.  48,  it  was  held,  that  the  effect 
of  the  act  last  referred  to  was,  to  relieve  the  husband  from  the 
payment  of  the  debts  of  the  wife  contracted  before  marriage  ; 
that,  by  taking  away  the  husband's  control  of  the  earnings 
of  the  wife,  the  reason  of  the  common  law  rule,  holding  him 
liable  for  the  payment  of  such  debts,  was  removed,  and  the 
reason  ceasing,  the  rule  must  also  cease. 

Upon  like  principle,  it  was  held,  in  Martin  et  al.  v.  Bobsov, 
65  111.  129,  that  the  husband  is  no  longer  liable  for  the  torrs 
of  the  wife,  when  not  committed  by  his  direction  or  with  his 
consent.  And  it  has  been  repeatedly  held,  that  the  husband 
may  act  as  the  agent  of  his  wife  in  the  control  and  manage- 
ment of  her  property,  and  that  where  he  so  acts  in  good  faith, 
and  is  not  permitted  thereby  to  defraud  others,  it  in  nowise 
impairs  her  right  to  her  property,  or  to  its  increase  or  profits. 

By  reference  to  these  and  other  decisions  bearing  upon  the 
question,  it  will  be  seen  that  it  has  been  the  settled  policy  of 
this  court  to  give  a  liberal  construction  to  the  acts  referred  to, 
and  to  enforce  their  several  provisions  according  to  the  plain 
and  obvious  meaning  of  the  language  used.  The  wisdom  of 
these  statutes  we  are  not  authorized  to  question,  as  they  are 
not  in  conflict  with  any  part  of  the  constitution.  The  legis- 
lative department  has  seen  fit  to  make  a  radical  change  in  the 
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common  law,  relating  to  the  property  rights  of  married 
women,  and  it  is  our  duty  to  enforce  the  law  as  they  have 
made  it. 

It  is  not  to  be  supposed  that  it  was  within  the  contempla- 
tion of  the  legislature,  in  conferring  upon  married  women 
the  right  to  receive,  use  and  possess  their  own  earnings,  and 
to  sue  for  the  same  in  their  own  names,  that  it  was  to  be  lim- 
ited to  such  only  as  should  result  from  manual  labor,  or  that, 
in  conferring  upon  them  the  right  to  have  their  separate  prop- 
erty under  their  sole  and  separate  control,  and  to  hold,  own, 
possess  and  enjoy  the  same,  as  though  they  were  sole  and 
unmarried,  they  were  to  be  restricted  in  its  use  or  disposition. 
The  right  to  contract  is  indispensable  to  the  acquisition  of 
earnings,  and  to  the  unrestricted  possession,  control  and  en- 
joyment of  property. 

We  perceive  no  reason  why  a  married  woman,  invested 
with  these  rights,  may  not,  at  least  with  the  consent  of  her 
husband,  earn  money  in  trade,  as  well  as  at  the  wash-tub,  or 
with  the  sewing  machine;  why  she  may  not  as  well  be  the 
proprietress  of  a  grocery  store,  as  of  a  farm;  contract  debts 
for  goods,  to  be  used  in  trade,  as  for  animals  and  farming  im- 
plements, or  lands,  or  farm  labor.  In  removing  the  common 
law  restrictions  upon  her  right  to  acquire  and  to  control  her 
property,  the  legislature  have  left  her  to  determine,  at  all  events 
when  her  husband  shall  not  object,  from  the  dictates  of  her 
own  judgment,  in  what  lawful  pursuit  she  will  engage,  and 
whether  it  shall  be  prosecuted  alone  or  in  conjunction  with 
others. 

In  this  case,  the  goods  were  purchased  by  the  appellant,  to 
be  used  in  her  business  as  proprietress  of  a  retail  grocery  store. 
There  is  no  pretense  that  they  were  purchased  by  the  hus- 
band, or  for  his  use,  or  under  such  circumstances  that  the 
law  will  infer  his  liability.  They  became  appellant's  sole  and 
separate  property,  and  either  she  must  be  held  to  pay  for 
them,  or  it  must  be  held  that,  while  married  women  have  the 
right  to  contract  and  acquire  property,  they  shall,  neverthe- 


1873.]  H'aight  v.  McVeagh  et  al.  629 

Opinion  of  the  Court. 

less,  be  exempt  from  complying  with  their  contracts  made  for 
that  purpose. 

In  Cookson  v.  Toole,  59  111.  515,  the  case  of  Carpenter  v. 
Mitchell,  supra,  was  so  far  modified  that  it  was  held,  that  a  mar- 
ried woman  is  liable,  on  her  contracts,  at  law  as  well  as  in 
equity.  That  case  was  assumpsit,  brought  by  the  plaintiff 
against  the  defendant,  a  married  woman,  to  recover  for  work 
and  labor  done  and  performed  by  plaintiff  for  defendant,  at 
her  special  instance  and  request.  The  coverture  of  the  de- 
fendant was  pleaded,  to  which  the  plaintiff  replied  that  the 
work  and  labor  in  the  declaration  mentioned  were  done  and 
performed  in  and  about  the  improvement  of  the  defendant's 
farm,  and  in  taking  care  of  her  stock  thereon,  which  farm 
and  stock  were  her  sole  and  separate  property,  derived  from 
persons  other  than  her  husband,  held  and  enjoyed  by  her 
for  her  sole  benefit,  and  without  the  control  or  interfer- 
ence of  her  husband.  The  court  below  sustained  a  general 
demurrer  to  the  replication.  It  was  held,  that  the  matters 
alleged  in  the  replication  were  sufficient,  in  avoidance  of  the 
plea  of  coverture,  and  that  the  court  below  erred  in  sustain- 
ing the  demurrer. 

And  in  Hatley  v.  Ball,  66  111.  250,  suit  was  brought  against 
a  married  woman;  pleas  of  coverture  were  interposed,  to 
which  it  was  replied  that  the  several  promises  and  under- 
takings in  the  declaration  mentioned  were  for  services  per- 
formed, materials  furnished  and  money  expended  concerning 
the  necessary  care  and  for  the  benefit  of  the  separate  prop- 
erty of  appellee,  then  owned  by  her,  etc.  It  was  held,  fol- 
lowing Cookson  v.  Toole,  supra,  that  the  replications  were 
sufficient,  and  that,  under  the  law  now  in  force,  a  feme  covert 
may  be  sued  at  law  on  her  contracts. 

It  is  also  objected,  that  the  judgment  is  for  a  larger  amount 
than  that  indorsed  on  the  back  of  the  summons.  The  excess 
is  accounted  for  by  the  accumulation  of  interest  after  the 
account  was  presented  to  appellant,  and  she  acknowledged  its 
correctness  and  promised  to    pay  it.     It  was  then  liquidated, 
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and  it  was  proper  to  allow  interest  upon  it  from  that  time 
forth,  at  the  rate  of  six  per  cent  per  annum.  In  such  cases, 
the  judgment,  although  exceeding  the  amount  indorsed  upon 
the  summons  issued  by  the  justice'of  the  peace,  is  not  erro- 
neous. Hives  v.  Kumler,  27  111.  293;  Dowling  v.  Stewart,  3 
Scam.   195. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Sheldon  dissents. 


Chicago  and  Noethwesteen  Railway  Co. 


John  R.  Bensley  et  al. 

Common  carrier — when  liability  terminates.  The  liabilit}^  of  a  common 
carrier  by  rail  wajT,  as  such,  is  not  terminated  until  the  goods  are  unloaded 
from  the  car  and  placed  in  store.  It  does  not  terminate  upon  the  arrival 
of  the  car  containing  the  goods  at  the  place  of  destination  and  the  placing 
of  such  car  inside  the  carrier's  freight  depot,  and  if  the  goods  are  destroyed 
by  fire  while  so  placed  in  the  freight  depot,  the  carrier  will  be  liable. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Heney  Booth,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  R.  Bensley, 
David  W.  Ben-sley  and  Reuben  Wagner  against  the  Chicago 
and  Northwestern  Railway  Company.  The  material  facts 
may  be  found  in  the  opinion  of  the  court. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  appellees  against  appellant, 
to  recover  for  a  car  load  of  oats,  shipped  to  the  former  at 
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Chicago  over  the  road  of  the  hitter,  from  a  point  in  Iowa,  on 
October  5,  1871,  the  oats  not  having  been  delivered. 

Plaintiffs  in  the  court  below  recovered,  and  defendant  ap- 
pealed. 

The  grounds  upon  which  a  reversal  is  asked,  are,  that  the 
verdict  was  against  the  testimony,  and  that  an  instruction 
asked  bv  the  defendant  was  refused. 

The  point  in  the  evidence,  upon  which  the  dispute  arises, 
and  the  case  turns,  is,  whether  the  oats  were  unloaded  on 
Saturday  afternoon  or  night.  October  7th,  1871,  in  the  Ga- 
lena  depot,  at  Chicago — they  having  been  burned  in  the 
great  fire  there  of  October  9,  1871.  The  evidence  showed 
that  there  was  a  Dixon  and  Sterling  freight  train  that  got  in 
'late  in  the  afternoon;  that  all  the  cars  that  came  from  the 
west  on  Saturday,  were  unloaded  on  that  day  or  night,  except 
the  Dixon  and  Sterling  freight;  that  part  of  the  latter  was 
unloaded  Saturday  night,  not  all.  The  car  containing  these 
oats  arrived  at  Park  station,  Chicago,  on  the  North  western 
road,  at  12:30  P.  M.,  on  October  7,  and  would  be  sent  from 
there  in  the  afternoon,  in  the  usual  course  of  business. 

Incoming  freights  from  the  west,  arriving  at  that  station, 
were  switched  there,  and  the  cars  for  different  destinations 
got  together,  and  were  then  sent  "'down  town." 

The  point  in  Iowa,  from  which  the  oats  were  shipped,  is 
situated  west  of  Sterling. 

The  evidence  left  it  in  doubt  whether  the  oats  did  not  come 
in  on  the  Dixon  and  Sterling  freight  train,  and  the  jurv  might 
well  fail  to  be  satisfied  that  the  oats  came  in  on  a  different 
train  and  so  were  unloaded   Saturday  afternoon  or  night. 

This  was  the  refused   instruction: 

"If  the  jury  believe,  from  the  evidence,  that  car  4200  was 
loaded  with  the  grain  in  question,  and  that  such  grain  arrived 
at  Chicago,  and  together  with  and  in  such  car  was  placed  in- 
side the  defendant's  Galena  in-freight  depot,  and  that  said 
depot  was  a  reasonably  safe  one  in  which  to  store  goods,  and 
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was  under  the  charge  of  a  competent  watchman  at  the  time 
said  depot  was  destroyed  by  fire,  then  the  defendant  is  not 
liable  in  this  case  as  a  common  carrier." 

In  Porter  v.  Chicago  and  R.  1.  E.  R.  Co.  20  111.  407,  this 
court  decided  that  the  liability  of  a  common  carrier  by  rail- 
way, as  such,  is  not  terminated  until  the  goods  are  unloaded 
from  the  car  and  placed  in  store.  We  are  not  aware  of  any 
case  which  goes  to  the  extent  of  holding  such  liability  ter- 
minated before  the  goods  are  unloaded  from  the  car. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Henky  F.  Vallette 

v. 

John  I.  Bennett. 

1.  Ejectment.  The  plaintiff  in  ejectment,  if  he  recovers  at  all,  must 
do  so  on  the  strength  of  his  own  title,  and  this  must  be  a  legal,  not  a 
merely  equitable,  title. 

2.  Mortgage — title  of  mortgagor.  Notwithstanding  the  legal  title  to 
mortgaged  premises  is  in  the  mortgagee,  the  mortgagor  is  regarded  as 
the  equitable  owner  of  the  estate  for  all  beneficial  purposes,  and  his  inter- 
est is  liable  to  levy  and  sale  on  execution,  and  it  seems  the  same  rule 
applies  to  a  deed  of  land  in  trust  for  the  payment  of  debts. 

3.  Trust  deed.  Where  propert}-  is  conveyed  to  another  by  a  deed 
absolute  on  its  face  in  all  respects,  except  for  the  trust  declared,  that  the 
grantee  shall  pay  and  discharge  certain  indebtedness  of  the  grantor,  with 
a  condition  that  if  the  grantee  shall  neglect,  or  refuse  to  pay  and  satisfy 
the  same,  according  to  his  covenant,  then  it  shall  and  may  be  lawful  tor 
the  grantor  to  take  and  repossess  himself  of  the  premises,  the  legal  title 
passes  to  the  grantee,  and  the  grantor  will  not  be  reinvested  with  the  same, 
on  the  failure  of  the  grantee  to  discharge  the  trusts,  without  a  re-convey- 
ance. 

4.  Same — acquiescence  in  conveyance.  Where,  by  the  terms  of  a  trust 
deed,  the  trustee  is  empowered  To  use  the  avails  of  the  property  conveyed 
in  payment  of  the  grantor's  debts,  the  trustee  has  the  implied  power  to 
sell   and  convey  the  same  so  as  to  pass  the  legal   title,  and  where   the 
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trustee  makes  a  deed  absolute  ou  its  face  to  secure  a  creditor,  which  is  in 
equity  a  mortgage,  if  the  original  grantor  acquiesces  in  the  same  for  a 
number  of  years,  and  until  he  is  declared  a  bankrupt,  it  will  be  a  ratifi- 
cation of  the  trustee's  conveyance. 

5.  Estoppel — by  deed  confirming  trustee's  act.  Where  a  trustee,  to  pay 
debts,  makes  a  conveyance  of  his  grantor's  land  to  a  creditor,  simply  as 
a  security,  and,  after  the  death  of  the  original  grantor,  his  heirs  unite  with 
the  trustee  in  a  quit-claim  deed  to  release  the  equity  of  redemption  to  the 
grantee  of  the  trustee,  the  heirs  so  uniting  with  the  trustee,  and  all  privies 
in  estate,  will  be  estopped  from  denying  that  the  conveyance  by  the  trustee 
was  made  in  the  due  execution  of  the  trust  imposed. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  Henry  F.  Vallette 
against  John  I.  Bennett,  for  the  recovery  of  the  north  half 
of  the  west  17  acres  of  the  south  half  of  the  east  half  of  the 
northeast  quarter  of  section  14,  township  38  north,  range  14 
east  of  the  third  principal  meridian. 

It  appears,  from  the  record,  that  in  1835,  John  K.  Boyer 
entered  the  east  half  of  the  northeast  quarter  of  section  14, 
township  38  north,  range  14  east,  including  the  land  in  dis- 
pute, and  that  he  received  a  patent  therefor  on  January  28, 
1837. 

That  on  January  27,  1838,  John  K.  Boyer  conveyed  this 
SO-acre  tract  of  land,  with  others,  to  Joseph  Walker,  for  the 
expressed  consideration  of  $3000,  to  hold  the  same  in  trust 
to  pay  and  satisfy  certain  notes  and  demands  of  various  per- 
sons against  Boyer,  specified  in  the  deed,  amounting  to  about 
$3189.76.  Walker  covenanted  to  pay  said  indebtedness,  if  it 
could  be  done  with  the  property  or  avails  thereof,  and  it  was 
provided,  in  case  of  failure  or  refusal  of  Walker  to  perform 
such  trust,  Boyer  to  repossess  and  enjoy  said  lands. 

The  other  material  facts  appear  in  the  opinion  of  the 
court.  The  cause  was  tried  by  the  court,  who  found  the 
defendant  not  guilty,  and  rendered  judgment  in  accordance 
with  the  finding, from  which  judgment  the  plaintiff  appealed. 
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Mr,  John  Van  Arman,  and  Messrs.  Gary  Bros.,  for  the 
appellant. 

Messrs.  Bennett,  Kretzinger  &  Johnson,  and  Messrs. 
Sleeper  <&  Whiton,  for  the  appellee. 

Mr.  Justice   Scott   delivered   the   opinion  of  the  Court: 

The  decision  in  this  case,  we  think,  turns  principally  on 
the  single  point,  viz.:  the  construction  that  shall  be  given 
to  the  deed  of  John  K.  Bover  to  Joseph  Walker,  of  the  date 
of  January  27,  1838. 

The  parties  claim  the  land  through  a  common  source.  The 
title  which  appellant  insists  is  paramount,  is  derived  through 
John  K.  Bover.  In  1835,  Bover  entered  the  land  and  received 
the  usual  certificate,  in  pursuance  of  which  a  patent  was  issued 
to  him  in  1837.  It  appeal's,  from  the  evidence,  that  in  1842 
such  proceedings  were  had  in  the  United  States  District 
Court,  that  Boyer  was  declared  a  bankrupt,  and  William  W. 
Saltenstall"  was  appointed  assignee.  The  80-acre.  tract  of 
land,  of  which  the  subdivision  in  controversy  constitutes  a 
part,  was  inventoried,  with  other  lands  of  the  bankrupt,  as  a 
part  of  the  assets.  In  1853,  Saltenstall.  the  assignee,  con- 
veyed the  land  in  dispute,  with  other  lands  of  the  bankrupt, 
to  Laurin  P.  Hilliard,  and  Hilliard  subsequently  conveyed 
this  particular  tract  to  appellant.  The  consideration  for  this 
deed  was  nominal,  and  by  it  the  assignee  only  purported  to 
convev  to  Hilliard  the  interest  the  bankrupt  had  at  the  date 
of  the  proceedings  in  the  United  States  District  Court,  in  the 
land  described  in  the  deed  from  John  K.  Bover  to  Jo.-eph 
Walker.  The  assignee  reported  the  making  of  the  deed  to 
Hilliard  to  the  court,  and  it  was  approved. 

Whatever  title  Walker  may  have  acquired  from  Bover  to 
the  land,  he  conveyed  to  the  State  Bank  of  Illinois,  in  Septem- 
ber, 1838,  seven  months  after  the  making  of  the  former  deed, 
and  prior  to  the  proceedings  in  bankruptcy.  The  appellee 
claims  to  have  succeeded,  through  a  regular  chain  of  convey- 
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unces,  to  the  title  thus  conveyed  to  the  State  Bank,  and  now 
asserts  it  as  the  better  title.  We  have  not  deemed  it  material 
to  consider  whether  appellee  is,  in  fact,  the  owner  of  what- 
ever estate  there  may  have  been  in  Walker  or  in  the  State 
Bank,  for  the  very  familiar  reason,  the  appellant,  if  he  recov- 
ers at  all,  must  do  so  on  the  strength  of  his  own  title.  For 
this  reason,  our  inquiry  will  be  confined  to  the  single  point, 
whether  there  is  an  outstanding  legal  title  in  any  one  as 
against  appellant.  This  question,  as  was  before  suggested, 
depends  upon  the  construction  that  shall  be  given  to  the 
deed  from  Boyer  to  Walker,  made  long  prior  to  the  proceed- 
ings in  bankruptcy. 

The  deed  of  the  27th  of  January,  1838,  was  made  to  enable 
the  grantee  to  pay  certain  indebtedness  of  the  grantor,  and 
it  was  expressly  provided  in  the  deed  itself,  if  the  grantee 
shall  neglect  or  refuse  to  perform  the  trust,  then  it  shall  be 
lawful  fur  the  grantor  ''  to  take,  repossess  and  enjoy  his  for- 
mer estate."  The  position  assumed  is,  that  a  party  convey- 
ing property  in  trust  to  secure  the  payment  of  debts  is  still 
the  ''real  owner  of  the  estate,"  and  if  the  indebtedness  is 
afterwards  paid,  the  legal  title,  as  well  as  the  equitable  title, 
is  in  the  grantor.- and  he  is  entitled  to  the  possession  of  the 
property.  This  view  of  the  law  can  not  be  maintained.  The 
doctrine  of  the  English  law  was,  the  mortgagee  was  the  owner 
of  the  whole  legal  estate  in  the  mortgaged  premises.  The 
only  modification  to  this  doctrine  in  this  country  is,  the  mort- 
gagor, notwithstanding  the  legal  title  is  in  the  mortgagee,  is 
regarded  as  the  equitable  owner  of  the  estate  for  all  benefi- 
cral  purposes.  Hence,  it  is  held  the  equity  of  redemption 
remaining  in  the  mortgagor  may  be  sold  and  conveyed,  and 
is  liable  to  levy  and  sale  on  execution.  Finch  v.  Pinkard,  4 
Scam.  469. 

Counsel  urge  another  view,  that,  by  the  terms  of  the  trust 
deed,  if  Walker  neglected  or  refused  to  pay  all  of  the  indebt- 
edness mentioned,  then  Boyer  might  repossess  himself  of  the 
premises  conveyed,  and  that  if,  by  any  neglect  or  refusal  to 
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execute  the  trust,  Bover  would  have  had  the  right  to  brine 
ejectment  for  the  purpose  of  regaining  possession,  his  heirs  and 
assigns  would  have  the  same  right. 

We  will  be  assisted  to  a  clearer  understanding  of  this 
transaction  by  a  reference  to  the  habendum  and  trust  clauses 
of  the  deed.  The  habendum  is  in  the  usual  form,  and,  but  for 
the  trust  declared,  the  words  used  are  such  as  would  pass  an 
absolute  estate  to  the  grantee,  his  heirs  and  assigns  forever. 

The  trust  declared  is,  the  grantee  shall  pay  and  discharge 
the  several  notes  and  demands  for  the  payment  of  which  the 
grantor  was  liable,  "provided  the  same  can  be  done  and 
effected  with  the  property  hereby  sold  and  assigned  and  con- 
veyed, or  the  avails  thereof."  The  conveyance  was  upon  the 
further  expressed  condition:  If  the  grantee  ''shall  neglect 
or  refuse  to  pay  and  satisfy  according  to  his  aforesaid  cove- 
nant, that  then  and  in  said  case  it  shall  and  may  be  lawful 
for  the  party  of  the  first  part,  all  and  singular,  the  premises 
hereby  granted,  *  *  *  to  take,  repossess  and  enjoy  as 
of  his  former  estate."  The  words  of  the  habendum  are  suffi- 
ciently broad  and  comprehensive  to  leave  no  doubt  on  the 
mind  the  legal  title  to  the  premises  did  pass  to  the  grantee, 
and  that  it  was  so  intended  by  the  parties. 

Jt  is  contended  that  for  any  failure  on  the  part  of  the 
grantee  to  perform  the  trusts  created  by  the  deed,  according 
to  his  covenant,  the  legal  title  to  the  lands  would,  in  some 
way,  be  as  though  it  had  never  been  out  of  the  grantor,  and 
this  without  any  reconveyance  from  the  grantee.  The  deed 
will  bear  no  such  construction.  No  doubt  it  was  the  inten- 
tion of  the  parties,  if  the  grantee  neglected  or  refused  to  per- 
forin the  trusts  imposed,  the  property  should  be  reconvened; 
and,  in  case  of  failure,  this  clause  in  the  deed  would  enable 
the  grantor  to  compel  a  reconveyance  by  a  bill  in  chancery. 
This  is  all  it  does  mean.  The  legal  title  was,  by  the  express 
terms  used,  vested  in  the  grantee,  his  heirs  and  assigns,  and 
nothing  short  of  a  reconveyance  could  place  the  legal  estate 
back  in  the  grantor. 
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But  if  the  construction  insisted  upon  could  be  maintained, 
it  would  be  unavailing,  on  account  of  the  conveyance  to  the 
State  Bank,  in  pursuance  of  the  trust.  This  grant  was  acqui- 
esced in  by  the  grantor.  It  Avas  made  in  September,  1838, 
lono-  prior  to  the  proceedings  had  in  bankruptcy,  and  nearly 
five  years  before  the  death  of  the  grantor,  yet  there  is  no 
suggestion  he  ever  claimed  it  was  made  in  violation  of  the 
terms  of  the  trust.  The  deed  to  the  bank,  though  absolute 
in  form,  was  subject  to  a  defeasance,  and  wras  nothing  more 
than  a  mortgage  to  secure  the  indebtedness  of  Boyer  to  the 
bank.  The  equity  of  redemption,  however,  remained  in 
Walker,  and  not  in  Boyer. 

The  heirs  of  Boyer,  after  his  death,  treated  the  convey- 
ance to  the  State  Bank  as  having  been  made  in  pursuance  of 
the  powers  conferred  upon  the  trustee  by  the  deed.  In  1843, 
after  the  death  of  their  ancestor,  the  heirs  joined  with  Walker 
in  a  quit-claim  deed  to  release  the  equity  of  redemption  to 
the  State  Bank,  in  which  it  was  declared  it  was  made,  so  that 
the  title  "'  may  forever  inure  to  the  only  proper  use  and 
behoof"  of  the  parties  to  whom  the  land  had  been  granted 
by  the  deed  of  September,  1838. 

Laurin  P.  Hilliard,  who  is  the  grantor  of  appellant,  and 
the  husband  of  one  of  the  heirs  of  John  K.  Boyer,  joined  in 
the  execution  of  this  latter  deed.  It  contained  no  covenants 
of  warranty,  and  perhaps  nothing  that  would  estop  Hilliard 
or  his  grantees  from  setting  up  any  after  acquired  title  to  the 
lands.  But  we  think  Hilliard  and  all  privies  in  estate  are 
estopped,  by  the  terms  in  the  deed,  from  denying  that  the  con- 
veyance to  the  bank  was  made  by  Walker,  in  the  due  execu- 
tion of  the  trust  imposed.  The  deliberate  admission  in  the 
deed  of  release  was  itself  a  muniment  of  the  bank's  title,  and 
as  an  estoppel  it  traveled  with  the  title  in  whosesoever  hands 
it  might  afterwards  come.      Caver  v.  Jackson,  4  Peters,  80. 

It  is  said,  the  heirs  had  no  interest  whatever  to  release; 
that  whatever  interest  John  K.  Boyer  may  have  had,  vested, 
under  the   bankrupt   act,  absolutely  in  the  assignee.     That 


frlS  Vaeeette  v.  Bennett.  [Sept.  T. 

Opinion  of  the  Court; 

may  be,  but  it  was  supposed  they  had.  and  in  that  belief  the 
deed  was  executed.  There  was  an  apparent  interest  in  the 
heirs,  and  they  could,  with  gr§at  propriety,  join  with  Walker, 
in  whom  was  really  the  equity  of  redemption,  in  releasing  it, 
so  that  the  title  might  ''inure  to  the  use  and  behoof"  of  the 
bank  and  its  grantees.  It  was  just  as  effectual  to  assure  the 
bank  of  its  title,  and  it  may,  with  as  much  propriety,  be 
invoked  as  an  estoppel,  as  if  they  had  had  a  real  interest, 
instead  of  an  apparent  interest,  to  convey. 

Having  given  the  most  solemn  assurances,  by  deed  under 
seal,  it  seems  inequitable  to  permit  Hilliard,  and  all  privies 
in  estate  claiming  by  subsequent  deed,  to  retract,  and  say, 
the  conveyance  to  the  bank,  upon  the  faith  of  which  it 
has  acted,  was  made  in  fraud  of  the  trust,  and,  therefore, 
inoperative  as  to  parties  having  notice,  as  it  is  insisted  the 
bank  had. 

There  is  another  view  that  can,  with  great  justness,  be 
taken  of  the  case.  The  trustee  was  empowered  to  use  the 
"  avails"  of  the  property  to  pay  the  debts  of  the  grantor. 
How  could  this  be  done,  unless  the  words  implied  the  power 
to  sell  and  convey  the  trust  estate  ?  When  it  is  established 
the  deed  to  the  State  Bank  was  made  by  the  trustee  in  pur- 
suance of  the  authority  conferred  upon  him,  it  is  conclusive 
of  the  whole  case.  The  legal  title  had  then  passed  from 
Bover,  no  matter  what  construction  may  be  given  to  the 
original  deed  from  him  to  Walker.  It  seems  altogether 
probable  the  deed  to  the  bank  'was  made  with  the  knowledge 
and  consent  of  Boyer.  It  is  certain  he  acquiesced  in  it,  as 
was  before  remarked,  up  to  the  time  of  his  death,  which  did 
not  occur  until  March,  1843. 

.  The  conclusion  is  irresistible,  that  no  interest  in  these 
lands  passed  to  the  assignee  in  bankruptcy,  unless  it  was  the 
equitable  estate  of  the  bankrupt — his  equity  of  redemption. 
This  is  the  most  favorable  light  in  which  the  transaction  can 
be  placed,  and  yet  in  this  view  the  assignee's  deed  conveyed 
only  an  equitable  estate  to  appellant's  grantor,  and  that  can 
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not  prevail  over  the  outstanding  legal  title  to  the  estate  that 
was  in  the  State  Bank. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Wilmington  Coal  Company 

V. 

Andrew  R.  Liddell. 

1.  Statute  of  Frauds — must  be  pleaded.  In  an  action  upon  a  verbal 
contract,  in  which  the  defendant  pleaded  only  the  general  issue,  it  was 
held,  that  the  defendant  could  not  take  advantage  of  the  Statute  of  Frauds, 
even  if  the  contract  was  within  it. 

2.  Same — to  pay  board,  when  rot  collateral.  Where  a  party  contracts  to 
pay  for  the  board  of  miners  out  of  funds  in  his  control,  the  contract  not 
being  collateral,  but  primary,  there  being  no  contract  with  the  miners 
by  the  person  boarding  them,  the  contract  is  not  within  the  Statute  of 
Frauds. 

3.  Contract — when  terminated.  Where  a  coal  company  employs  a 
person  to  board,  its  miners,  there  being  no  time  fixed  for  the  continuance 
of  the  agreement,  either  part}7  may  terminate  it,  on  notice  to  the  other. 
Refusing  to  pay  the  board  agreed  to  be  paid  will  not,  of  itself,  destroy  the 
contract,  but  the  company  will  still  remain  liable  for  board  after  such  re- 
fusal. 

4.  Evidence — refreshing  witness"1  memory.  In  a  suit  to  recover  pay  for 
boarding  a  lot  of  miners,  the  plaintiff,  in  his  testimony,  referred  to  the 
bill  of  particulars  made  out  by  another  under  his  direction,  and  testified. 
that  he  knew  it  to  be  correct.  He  testified,  from  recollection,  to  the 
number  of  men  boarded,  the  rate  per  week  and  the  aggregate:  Held,  no 
error  in  allowing  him  to  refer  to  the  account,  as  he  could  not  be  expected 
to  give  the  name  of  each  man  who  boarded  with  him. 

5.  It  is  no  objection  to  testimony,  if  a  witness  is  permitted  to  refer  to 
a  paper  to  refresh  his  memory,  provided  he  can  say  he  knows  the  items 
to  be  correct  because  they  were  true  when  made  and  placed  in  his  book. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 
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Messrs.  Goodspeed  &  Snapp,  for  the  appellant. 

Messrs.  Barber  &  Munn,  for  the  appellee. 

> 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 

Court: 

This  was  an  action  of  assumpsit,  in  the  Will  circuit  court, 
brought  by  Andrew  R.  Liddell,  against  the  Chicago  and  Wil- 
mington Coal  Company,  on  a  contract  to  furnish  boarding 
for  certain  workmen  employed  by  the  company  in  mining 
coal.  The  declaration  contained,  also,  the  money  counts,  and 
an  account  stated.  The  plea  was  non  assumpsit,  and  a  trial  by 
jury,  who  found  for  the  plaintiff.  A  motion  for  a  new  trial 
was  overruled,  and'  judgment  rendered  on  the  verdict,  to 
reverse  which  defendant  appeals. 

The  first  point  made  by  appellant  is,  that  the  contract,  as 
set  out  in  the  declaration,  not  beino;  in  writing;,  was  void,  as 
within  the  Statute  of  Frauds.  It  is  a  sufficient  answer  to 
this  objection  to  say,  the  statute  was  not  pleaded. 

But  the  evidence  shows  the  undertaking  was  not  collateral, 
but  primary.  No  contract  was  made  with  any  one  of  the 
miners  for  board,  but  defendant  undertook,  in  the  first  in- 
stance, to  pay  their  board,  at  the  rate  of  five  dollars  per  week, 
the  company  having  control  of  the  fund  out  of  which  it  was 
to  be  paid. 

As  to  the  alleged  variance  between  the  contract  set  out  in 
the  declaration  and  that  proved,- we  perceive  no  substantial 
difference.     There  is  no  essential  variance. 

Upon  the  point  that  there  was  no  time  fixed  for  the  con- 
tinuance of  the  agreement,  it  is  conceded  either  party  could 
terminate  it,  after  due  notice  given.  Such  notice  was  not 
given.  Though  the  superintendent,  Walker,  repudiated  the 
payment  on  the  January  pay  day,  that  did  not  destroy  the 
contract.  The  company  remained  liable,  notwithstanding 
this  refusal  to  stop  the  pay. 
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The  principal  objection  made  by  appellant,  is,  in  allowing 
the  witnesses,  Liddell,  Eggleton  and  Gray,  to  testify  from 
the  bill  of  particulars  filed  in  the  cause.  Liddell  testified 
the  bill  was  made  out  by  one  Torrey,  employed  by  him 
for  that  purpose,  from  the  book  kept  by  Liddell;  that  Torrey 
made  it  by  Liddell  reading  off  the  names  to  him  and  telling 
him;  and  he  testifies,  "I  know  when  that  was  wrote,  and 
know  it  was  correct."  It  was  not  important  he  should  be 
able  to  give  the  name  of  each  man  who  boarded  at  his  house, 
but  the  number  of  men.  and  the  length  of  time,  in  the  aggre- 
gate, and  rate  per  week,  and  the  total  amount  due  him,  was 
testified  to  from  his  own  memory.  It  is  no  objection  to  tes- 
timony, if  a  witness  is  permitted  to  refer  to  a  paper  to  refresh 
his  recollection,  provided  he  can  say  he  knows  the  items  to 
be  correct  because  they  were  true  when  made  and  placed  in 
his  book.  Liddell  had  testified  he  knew  the  amount  was 
correct. 

As  to  the  instructions,  we  think  they  were  properly  dis- 
posed of  by  the  court.  The  whole  case  shows  there  was  no 
other  declaration  before  the  court,  in  the  trial  of  the  cause, 
but  the  amended  declaration,  which  stood  as  a  new  declara- 
tion, the  first  count  of  which  is  upon  the  contract. 

A  careful  inspection  of  the  whole  record  satisfies  us  that 
justice  has  been  done,  and  we  must  affirm  the  judgment. 

Judgment  affirmed. 


Franklin  Moffitt  et  al. 

v. 

John  Moffitt. 

1.  County  court — intendments  in  favor  of  its  jurisdiction.  The  county 
court,  when  acting  within  the  sphere  of  its  jurisdiction,  is  not  to  be 
regarded  as  an  inferior  court;  and  where  such  court  adjudicates  upon 
the  administration  of  estates  over  which  it  has  a  general  jurisdiction,  as 

41— 69th  III. 
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liberal  intendments  will  be  indulged  in  its  favor  as  to  the  proceedings  of 
the  circuit  court. 

2.  Same — decrees  of  can  not  be  attacked  collaterally,  except  for  want  of 
jurisdiction.  As  the  jurisdiction  of  the  county  court  over  the  sale  of 
real  estate,  to  pay  debts  of  deceased  persons,  is  concurrent  with  and  as 
large  as  that  of  the  circuit  court,  its  decrees,  in  a  collateral  proceeding 
can  (inly  be  attacked  for  want  of  jurisdiction.  Mere  errors  can  only  be 
urged  in  a  direct  proceeding  to  reverse. 

3.  Administrator's  SA.ij~Es—ftilure  to  preserve  evidence  in  proceeding  to 
sell  lands.  A  proceeding  by  an  administrator  to  sell  lands  to  pay  debts,  is 
not  a  chancery  proceeding;  but  if  it  were,  the  failure  to  preserve  the  evi- 
dence in  the  record,  upon  a  decree  of  sale,  in  nowise  affects  the  jurisdic- 
tion, and  can  not  be  urged  in  a  collateral  proceeding  attacking  the  sale. 

4.  Same— jurisdiction,  liow  acquired.  In  a  proceeding  to  sell  lands  to 
pa}'  debts  of  a  deceased  person,  jurisdiction  of  the  persons  of  the  defend- 
ants is  acquired  by  service  or  by  appearance,  and  of  the  subject  matter, 
by  the  filing  of  a  petition,  by  the  executor  or  administrator,  containing  the 
necessaiy  allegations,  which,  under  the  law,  calls  upon  the  court  to  act. 

5.  Same — sufficiency  of  petition  as  to  appointment  of  the  petitioner.  It 
is  not  essential,  to  confer  jurisdiction,  that  the  petition  of  an  adminis- 
trator for  leave  to  sell  real  estate,  to  pay  debts,  shall  state  how  the  peti- 
tioner was  appointed,  or  that  he  was  appointed  by  a  court  having  power. 
It  is  sufficient  to  state  that  the  petitioner  is  the  administrator  of  the  estate, 
generally. 

6.  Same — sufficiency  of  petition  as  to  statement  of  debts.  An  allegation 
in  the  petition  "that  there  are  debts  now  standing  against  said  estate, 

which  have  been  allowed,  to  the  amount  of dollars,  and  that  there 

are  no  assets  in  petitioner's  hands, -the  personal  property  being  all  ex- 
hausted, wherewith  to  pay  said  debts,  without  selling  real  estate,"  is 
a  sufficient  statement  of  indebtedness  to  authorize  a  decree  for  the  sale  of 
lands. 

7.  Former  decision.  The  rule  in  this  regard,  as  stated  in  Bree  v.  Bree, 
51  111.  367,  is  inaccurate.  What  should  have  been  said  is,  that  there  must 
be  some  allegation  that  there  are  debts  against  the  estate,  and  that  there 
is  no  personal  property,  or  there  being  such,  that  it  is  insufficient  for  the 
payment  of  debts. 

8.  Same — sufficiency  of  petition  in  a  collateral  proceeding.  It  is  suffi- 
cient, to  give  jurisdiction,  where  the  allegation  is  made,  no  matter  how 
informally,  that  there  are  debts  against  the  estate,  that  the  personal 
property  is  insufficient  to  pay  them,  and  that  the  deceased  left  real  estate. 
More  formal  allegations  may  be  necessaiy  on  demurrer,  when  it  ma}'  be 
necessary  to  show  that  the  petitioner  has  made  a  just  and  true  account  of 
the  personal  estate,  etc.  It  is  not  necessary  to  the  jurisdiction  to  state  the 
amount  of  the  debts. 
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9.  Same — decree  giving  longer  credit  than  the  statute  provides.  The  stat- 
ute empowering  an  administrator  to  sell  real  estate  on  a  credit  of  not  less 
than  six  nor  more  than  twelve  months,  applies  only  where  the  decree  of 
the  court  gives  no  directions  as  to  the  sale,  and  it  is  not  even  error  for 
the  decree  of  sale  to  order  a  longer  or  different  credit  to  be  given. 

10.  Same — irregularity  in  sale  does  not  invalidate  it.  An  irregularity  in 
an  administrator's  sale  of  real  estate,  by  failing  to  compty  with  the  statute, 
will  not  invalidate  the  sale.  If  the  proper  notice  is  not  given  of  ihe  sale, 
it  can  be  taken  advantage  of  onty  on  motion  to  set  the  sale  aside. 

11.  Same—; jurisdiction  to  render  second  decree.  Where,  after  a  decree 
for  the  sale  of  land  by  an  administrator,  the  court,  at  a  succeeding  term, 
makes  a  second  decree,  modifying  the  first,  without  a  new  notice  to  the 
defendants,  the  latter  will  be  void,  for  want  of  jurisdiction. 

12.  Same — recital  of  decrees  in  deed.  Where  a  subsequent  decree  is 
made,  but  which  confers  no  power  to  sell,  and  is  intended  only  to  modify 
the  first  decree  as  to  the  credit  to  be  given,  the  administrator's  deed  will 
be  sufficient  if  it  contains  the  first  decree  only. 

13.  Same — no  confirmation  of  sale  necessary.  The  statute  does  not  re- 
quire that  an  approval  of  an  administrator's  sale  of  land  shall  be  neces- 
sary to  vest  title  in  the  purchaser,  as  in  the  case  of  a  guardian's  sale. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Sabin  D.  Puterbatjgh,  Judge,  presiding. 

Messrs.  Wead  &  Jack,  f<fc*  the  appellants. 

Messrs.  McCuleoch  &  Stevens,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellants  brought  ejectment,  to  recover  a  tract  of  land. 
On  the  trial,  the  plaintiffs  proved  title  by  a  deed  of  convey- 
ance, with  covenants  of  warranty,  from  defendant  to  Abner 
Moffitt,  their  ancestor,  bearing  date  on  the  11th  of  October, 
1854,  and  proved  that  Abner  Moffitt  entered  into  possession, 
in  his  lifetime,  under  the  deed  from  defendant,  and  was 
residing  on  it  at  the  time  of  his  death.  Appellee  then  ad- 
mitted that  he  was  in  possession  of  the  premises  when  the 
suit  was  commenced. 

The  defense  interposed  was,  the  proceedings  had  in  the 
countv  court  of  Peoria  countv  for  the  sale  of  the  land  by  the 
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administratrix,  for  the  payment  of  debts  of  the  estate  of 
Abner  Moffitt,  deceased.  Defendant  also  introduced  a  deed 
of  conveyance  to  him  for  the  premises,  from  the  administra- 
trix, on  a  sale  under  these  proceedings,  dated  the  22d  day  of 
June,  1860,  and  a  decree  confirming'  the  report  of  the  sale. 
These  proceedings  were  read  in  evidence,  against  the  objec- 
tion of  plaintiffs.  The  trial  resulted  in  a  judgment  against 
plaintiffs,  and  they  bring  the  record  to  this  court,  and  ask  a 
reversal. 

It  is  urged  that  the  county  court  had  no  jurisdiction  to 
decree  the  sale;  that,  if  it  had  jurisdiction,  the  decrees  which 
it  rendered  were  not  complied  with,  as  no  such  sale  as  they 
authorised  was  made;  that  the  sale  was  void  on  its  face,  and 
was  a  nullity.  The  jurisdiction  of  the  court  over  the  persons 
of  the  defendants  to  that  proceeding  is  not  questioned,  but  it 
is  denied  that  the  petition  filed  by  the  administratrix  con- 
tained allegations  necessary  to  confer  jurisdiction. 

It  has  been  repeatedly  held  that  the  county  court,  although 
of  limited,  is  not,  strictly  speaking,  of  inferior  jurisdiction; 
that  it  is  a  court  of  record,  and  has  a  jurisdiction  of  unlimited 
extent  over  a  certain  class  of*subjects,  and,  when  acting 
within  that  sphere,  its  jurisdiction  is  as  full  as  that  of  the 
circuit  court.  When,  therefore,  it  is  adjudicating  upon  the 
administration  of  estates,  over  which  it  has  a  general  juris- 
diction, as  liberal  intendments  will  be  indulged  in  its  favor 
as  would  be  extended  to  the  proceedings  of  a  circuit  court. 
Propst  v.  Meadoivs,  13  111.  1 57  ;  Von  Kettler  v.  Johnson,  hi  ib.  109. 

As  the  county  court  has  concurrent  and  as  large  a  jurisdic- 
tion over  the  sale  of  real  estate  for  the  payment  of  debts  of 
deceased  persons,  as  the  circuit  court,  and  being  a  court  of 
record,  as  liberal  intendments  will  be  made,  under  these 
authorities,  in  favor  of  the  jurisdiction,  as  had  the  proceeding 
been  in  the  circuit  court,  and,  in  a  collateral  proceeding,  the 
decree  can  only  be  attacked  for  want  of  jurisdiction.  Mere 
error  in  the  proceedings  can  only  be  urged  on  a  direct  pro- 
ceeding for  a  reversal. 
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It  is  insisted  that  the  statute  has  made  this  a  proceeding 
in  chancery,  and,  if  so,  that  the  evidence  read  on  the  hearing 
in  the  county  court,  and  upon  which  the  decree  was  based, 
should,  according  to  chancery  practice,  have  been  preserved 
in  the  record. 

We  are  not  inclined  to  the  opinion  that  the  legislature 
intended  to  make  this  a  chancery  proceeding,  nor  can  we  see 
that  the  statute  will  fairly  bear  such  a  construction  ;  but  even 
conceding  that  such  was  the  design,  still  we  fail  to  see  how 
the  mere  preserving,  or  not  preserving,  the  evidence  in  the 
record  can  in  anywise  affect  the  jurisdiction  of  the  court. 
The  jurisdiction  of  the  defendant,  as  all  know,  is  acquired 
by  service  or  appearance;  and  the  jurisdiction  of  the  subject 
matter  is  acquired,  in  this  class  of  cases,  by  the  filing  of  a 
petition,  by  the  executor  or  administrator,  containing  the 
necessary  allegations,  showing  that  the  case  requires  the  court, 
under  the  law,  to  proceed  to  hear  and  to  adjudicate  on  the 
facts  presented. 

We  then  come  to  the  consideration  of  whether  the  petition 
in  this  case  contains  the  requisite  allegations  to  call  into 
action  the  judicial  functions  of  the  court.  The  first  section 
of  the  act  of  1857,  page  138,  provides  that,  where  it  can  be 
ascertained  that  the  personal  estate  of  any  testator  or  intestate 
is  insufficient  to  pay  the  just  claims  against  his  or  her  estate, 
and  there  shall  be  any  real  estate  to  which  such  testator  or 
intestate  had  claim  or  title,  and  the  executor  or  administrator 
has  made  a  just  and  true  account  of  the  personal  estate  and 
debts  to  the  county  court  having  jurisdiction  thereof,  such 
real  estate,  or  such  portion  thereof  as  may  be  necessary  to 
satisfy  the  indebtedness  of  such  testator  or  intestate,  and  the 
expenses  of  administration,  may  be  sold  in  the  manner  therein 
provided.  The  second  section  provides  that  the  manner  of 
proceeding  shall  be  by  filing  a  petition  by  the  executor  or 
administrator,  in  the  county  or  circuit  court  of  the  county  in 
which  the  letters  were  granted,  and  provides  who  shall  be 
made  parties. 
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It  is  first  objected  that  the  administratrix  does  not  state 
how  she  became  such,  or  aver  positively  that  she  was  ap- 
pointed by  any  court  having  power.  Whilst  an  accurate 
pleader  would  have  made  the  averment,  we  by  no  means 
regard  it  as  essential  to  the  jurisdiction  of  the  court.  In 
this  requirement  of  the  statute,  the  act  of  1857  does  not  dif- 
fer materially  from  the  103d  section  of  the  Statute  of  AY  ills. 
The  language  of  the  two  sections,  as  to  who  shall  file  the 
petition  and  where  it  shall  be  filed,  is  almost  identical.  In 
Stow  v.  Kimball,  28  111.  98,  the  petition  was  attacked  as 
insufficient  to  confer  jurisdiction  ;  but,  notwithstanding  there 
was  no  allegation  as  to  when,  where  or  of  whom  the  letters 
were  obtained,  nor  was  it  stated  when  or  where  intestate  died, 
still  it  was  held  that  the  court  obtained  jurisdiction  to  render 
the  decree.      That  case  is  conclusive  of  this  question. 

It  is  objected  that  the  allegation  "that  there  are  debts  now 
standing  against  said  estate,  which  have  been  allowed,  to  the 
amount  of dollars,  and  that  there  are  no  assets  in  peti- 
tioner's hands,  the  personal  property  being  all  exhausted, 
wherewith  to  pay  said  debts,  without  selling  real  estate,"'  was 
not  sufficient  to  authorize  the  court  to  order  the  sale  of  real 
estate.  On  turning  to  the  case  of  Stoio  v.  Kimball,  supra, 
it  will  be  seen  that  this  allegation  is  more  full  and  formal 
than  in  that  case.  In  that  case,  there  was  no  allegation  that 
the  debts  had  even  been  allowed  against  the  estate,  and  the 
supplemental  petition  for  leave  to  make  sale  of  real  estate 
not  embraced  in  the  petition-  did  not  even  state  that  there 
were  any  debts  against  the  estate,  and  the  jurisdiction  was 
sustained. 

It  is  urged  that  there  is  not  an  allegation  that  the  adminis- 
tratrix had  made  a  just  and  true  account  of  the  personal 
estate.  In  Stoiv  v.  Kimball,  supra,  the  sale  was  asked  "  for 
the  purpose  of  settling  demands  against  said  estate,  there  not 
being  sufficient  personal  property  or  money  belonging  to  said 
estate  to  discharge  the  same  from  its  liabilities."  There  was 
no  averment  that  there   had  been   made  an   account,  or  any- 
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thing  else  in  reference  to  the  personal  property,  and  the  court 
was  held  to  have  had  jurisdiction.  In  this  case,  the  allega- 
tion is:  "That  the  personal  estate  of  the  said  Abner  Moffitt 
has  been  all  sold  and  applied  on  the  payment  of  the  debts  of 
said  estate,  and  has  been  duly  accounted  for  by  petitioner." 
Thus  it  is  seen  that  the  allegation  in  this  case  is  fuller  than 
in  that.  The  requirement  of  both  statutes  as  to  the  making 
of  the  account  is  the  same.  The  case  of  Bree  v.  Bree,  51  111. 
367.  is  referred  to  as  holding-  that  there  must  be  an  allegation 
that  there  was  no  personal  estate  left  by  deceased,  or  if  there 
was,  that  an  account  had  been  made.  That  was  a  direct  pro- 
ceeding to  reverse  the  decree  for  error,  and  the  petition  con- 
tained the  allegation  that  there  was  no  personal  estate,  and 
that  there  were  debts  against  the  estate,  and  it  was  held  to 
confer  jurisdiction.  The  rule  there  announced  was  inaccurate. 
What  should  have  been  said  is,  that  there  must  be  some  alle- 
gation that  there  are  debts  against  the  estate,  and  that  there 
is  no  personal  property,  or  there  being  such,  that  it  is  insuffi- 
cient for  the  payment  of  the  debts.  That  more  formal  alle- 
gations may  be  necessary  on  demurrer,  may  be  true,  but  they 
do  not  go  to  the  jurisdiction.  It  suffices  to  give  jurisdiction, 
where  the  allegation  is  made,  no  matter  how  informally,  that 
there  are  debts  against  the  estate,  that  the  personal  property 
is  insufficient  to  pay  them,  and  that  decedent  left  real  estate. 
Hence,  as  was  held  in  Stow  v.  Kimball,  supra,  it  was  not  neces- 
sary to  the  jurisdiction  over  the  subject  matter  that  the  amount 
of  debts  should  be  stated. 

The  allegations  in  this  petition  were  sufficient  to  confer 
jurisdiction  on  the  circuit  court,  and,  as  we  have  seen,  the 
county  court  is  not  of  inferior,  but  of  limited  jurisdiction,  and 
it  requires  no  more  to  invest  it  with  jurisdiction,  in  this  class 
of  cases,  than  would  confer  it  on  the  circuit  court.  The  juris- 
diction of  the  court  is  sustained  by  the  cases  of  Madden  v. 
Cooper,  47  111.  359,  and  Shoemcde  v.  Lockridge,  53  111.  503.  That 
there   may  have  been  errors  in  this  proceeding,  is,  perhaps, 
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true;  but  where  the  court  acquires  jurisdiction,  its  sentence 
or  decree  can  never  be  attacked  collaterally  for  error. 

It  is  next  unred  that  the  court  violated  the  statute,  in  direct- 
iiig  the  sale  to  be  made  by  the  administratrix  for  one-third 
cash  and  the  balance  in  twelve  and  eighteen  months.  The 
statute  empowers  the  administrator  to  sell  such  real  estate  on 
a  credit  of  not  less  than  six  nor  more  than  twelve  months. 

In  the  case  of  Reynolds  v.  Wilson.  15  111.  394,  it  was  held 
that  this  authority  of  the  statute  only  applied  where  the  decree 
gave  no  directions  as  to  the  sale,  and  that  it  was  not  error  for 
the  court  to  require  a  longer  credit  than  that  specified  in  the 
act.  This  decree  was,  therefore,  legal  and  valid,  and  unas- 
sailable even  on  error.  In  that  case,  it  was  objected  that  a 
non-compliance  with  the  terms  of  the  decree  would  fail  to 
divest  the  heirs  of  title,  but  the  court  declined  to  decide  that 
question;  but  the  sale  was  set  aside  for  the  want  of  a  proper 
notice.  It  will  be  observed  that  it  was  a  direct  proceeding, 
and  no  one  could  maintain  that  the  administrator  could  vio- 
late both  the  statute  and  the  requirements  of  the  decree,  and 
have  his  sale  confirmed  when  exceptions  were  taken  to  such 
action. 

It  is  urged  that  the  last  decree  was  repugnant  to  the  first, 
and  that  the  notice  of  sale  was  not  given  the  requisite  time 
after  its  rendition.  We  have  seen  that  any  irregularity  in  the 
sale,  bv  failing  to  comply  with  the  statute,  would  not  invali- 
date the  sale;  so  that  this  objection  could  only  be  urged  on  a 
motion  to  set  aside  the  sale,  or  on  error.  The  second  decree 
seems  to  have  been  entered  without  notice  to  the  defendants, 
and  when  they  were  not  required  to  be  in  court,  and  the 
county  court  did  not  have  jurisdiction  over  the  persons  of  the 
defendants,  for  the  purpose  of  rendering  that  decree.  When 
the  first  decree  was  rendered,  on  the  24th  day  of  April,  it 
beino-  final,  the  defendants  were  not  bound  to  be  in  court 
until  the  sale  should  be  made  and  the  report  tiled,  unless 
served  with   notice.     The  presumption  is,  that  the  cause  was 
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continued  when  the  first  decree  was  rendered,  and  the  second 
decree  was  rendered  at  the  May  term  following1. 

This  supplemental  decree,  even  if  was  binding,  is  in  no 
material  respect  repugnant  to  the  first,  as  it  only  limits  the 
terms  of  the  sale  to  one-third  cash  and  the  balance  in  twelve 
months.  It  does  not  affect  the  power  to  sell,  and  does  not 
relate  to  the  substance  of  the  former  decree,  and  was,  in  any 
event,  immaterial  and  useless,  and,  whether  it  was  obeyed 
or  not,  could  in  nowise  affect  the  power  to  sell,  or  the  title  to 
the  purchaser. 

It  is  also  urged  that  the  administrator's  deed  does  not  con- 
tain this  last  decree,  but  only  the  first.  The  second  decree 
conferred  no  power,  and  was  merely  intended  to  modify  one 
of  the  instalments  on  the  sale  of  the  land,  and  was  not  bind- 
ing. The  first  decree  is  the  one  under  which  the  notice  was 
given,  the  sale  was  made  and  the  conveyance  was  executed  ; 
and  when  it  was  set  out  in  the  deed,  we  have  no  hesitation  in 
saying  that  the  technical- requirement  of  the  statute  was  com- 
plied with,  and  the  objection  can  not  be  urged  to  defeat  the 
title  acquired  under  this  sale. 

It  is  next  urged  that  there  was  no  confirmation  of  the  title 
bv  the  court,  by  affirming  the  sale,  but  simply  a  confirmation 
of  the  report  made  by  the  administratrix.  Even  if  this  be  as 
contended,  this  is  not  like  a  guardian's  sale,  where  the  statute 
requires  the  guardian  to  report  his  proceedings,  which,  if 
approved,  shall  vest  the  title  in  the  purchaser.  The  statute 
regarding  sales  of  this  character  has  no  such  requirement,  and 
does  not  provide  that  an  approval  of  the  report  of  the  admin- 
istrator shall  be  necessary  to  vest  title  in  the  purchaser.  In 
the  absence  of  such  a  provision,  it  is  no  more  reasonable  to 
insist  upon  it  than  to  urge  the  necessity  to  have  a  sale  by  a 
sheriff  or  constable  approved,  to  pass  the  title. 

Whilst  all  are  aware  that  the  law  should  not  be  loosely 
administered  in  transferring  title  by  sales  of  this  character, 
still  there  must  be  a  reasonable  protection  extended  to  the 
purchaser.     If  the  statute  is   so  construed   that  every  slight 
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deviation  from  its  requirements  shall   defeat  the  title  derived 

from  the  sale,  then  no  one  will  ever  pay  a  fair  price  for  lands 

thus  sold.      That  would    be  to   sacrifice  the   lands   of  infants, 

and  leave  none  to  compete  at  such  sales,  as  none  but  sharpers 

and   speculators  would   run   the   risk  of  a  title   thus   derived. 

The  statute  must  have  a  reasonable  construction;  and  when 

that  is  given,  the   minors  must  rely  upon   their  relatives  and 

friends  to  see  that  such  sales  are  fairly  made.      If  guardians, 

parents   and    friends   are  so   reckless   or  indifferent  as  to  the 

rights  of  infants,  we  are  unable  to   perceive  how  the  General 

Assembly  can  protect  them,  so  long  as  those  from  whom  they 

inherit  shall  die  indebted  to  an  amount  beyond  the  value  of 

their  personal  property.     To  hold   that  every  departure  from 

the  statute  should  vitiate  the  sale,  would  be,  we  have  no  doubt, 

vastlv  more  destructive  of  the  interests  of  minors  than  all  the 

abuses  likely  to  occur  under  the  construction  the  court  has 

adopted. 

Perceiving   no  error  in  this  record,  the  judgment   of  the 

circuit  court  must  be  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Railroad  Company 

V. 

Israel   E.  Patterson. 

1.  Practice — a  plea  to  merits  waives  a  demurrer  to  the  declaration. 
Where  a  demurrer  to  each  count  of  a  declaration  containing  two  counts, 
is  sustained  to  the  first,  and  the  plaintiff  amends  his  first  count,  and,  by 
leave,  files  an  additional  count,  the  filing  of*  a  plea  to  the  whole  declara- 
tion is  a  waiver  of  the  demurrer,  and  rt  can  not  be  assigned  for  error  that 
the  court,  did  not  decide  it  as  to  the  second  count. 

2.  Ratlhoads—  duty  of,  in  respect  to  track.  A  rail  way  company  i  s  bon  nd 
to  keep  its  track  and  road  in  a  safe  and  sound  condition,  in  order  to  secure 
the  safety  of  all  persons  who  may  be  lawfully  upon  it,  either  as  passengers 
or  servants. 
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3.  Contributor r  negligence.  Although  a  railway  company  may 
suffer  its  track  to  be  out  of  proper  repair,  yet  if  a  servant,  an  engineer  of 
the  company,  drives  his  engine  at  a  negligent  or  high  rate  of  speed,  which 
materially  contributes  to  an  injury  received  by  him,  he  can  not  recover 
of  the  company. 

4.  Thus,  where  the  engineer  was  running  his  train  at  a  much  greater 
rate  of  speed  than  was  allowed,  for  making  up  lost  time,  and  in  conse- 
quence of  this,  and  a  battered  rail  on  a  curve,  the  train  was  thrown 
from  the  track,  and  the  engineer  was  severely  injured,  it  was  held, 
that,  owing  to  his  own  reckless  conduct,  he  could  not  hold  the  company 
responsible  for  damages. 

Appeal  from  the  Circuit  Court  of  Lee  county  ;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

Mr.  J.  M.  Bailey,  and  Mr.  J.   I.  Neff,  for  the  appellant. 
Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  appellee  against 
appellant,  in  the  circuit  court  of  Lee  county. 

The  cause  was  tried  by  a  jury,  and  a  verdict  rendered  in 
favor  of  appellee  for  $9000.  A  motion  for  a  new  trial,  and 
also  in  arrest  of  judgment,  were  made,  and  overruled,  and 
judgment  entered  upon  the  verdict. 

The  declaration  contained  two  counts,  to  each  of  which 
appellant  demurred.  The  demurrer  was  sustained  to  the  first 
count,  but  it  is  claimed  no  order  was  made  in  regard  to  the 
demurrer  to  the  second  count. 

The  court  gave  appellee  leave  to  amend  the  first  count,  and 
file  an  additional  one.  which  was  done,  after  which  appellant 
filed  a  plea  of  the  general   issue  to  the  whole  declaration. 

Appellant  insists  that  the  court  erred  in  trying  the  cause 
and  rendering  judgment  without  deciding  the  demurrer  to 
the  second  count  of  the  declaration. 

AY  hen  appellant  filed  its  plea  to  the  whole  declaration,  the 
demurrer  was  waived,  and  it  was  immaterial  whether  the  court 
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formally  disposed  of  the  demurrer  or  not.  Cobb  v.  Ingalls, 
Breese,  233;  Grierv.  Gibson,  36  111.  521. 

The  second  point  relied  upon  by  appellant  is,  the  verdict 
is  against  the  preponderance  of  the  evidence. 

The  action  was  brought  to  recover  damages  for  an  injury 
received  by  appellee  on  the  8th  day  of  February,  1870,  while 
in  the  employ  of  appellant.  At  the  time  of  the  accident,  ap- 
pellee was  in  charge  of  an  engine  attached  to  a  passenger 
train  on  appellant's  road,  running  from  Amboy  to  Wapella. 
When  the  train  was  about  one  mile  north  of  La  Salle-,  the 
engine  and  train  ran  off  the  track,  appellee  was  thrown  under 
the  cars,  and  his  leg  injured  in  such  a  manner  as  to  require 
amputation. 

The  main  question  involved  in  the  case,  and  submitted  to 
the  jury,  was,  the  real  cause  of  the  accident.  On  the  one 
hand,  it  was  claimed  by  appellee  that  a  rail  in  appellant's 
road,  where  the  accident  occurred,  was  negligently  allowed 
to  become  worn  and  splintered,  and  that,  in  consequence  of 
such  defective  rail,  the  train  was  thrown  off  the  track. 

On  the  other  hand,  it  is  insisted  by  appellant  that,  at  the 
time  of  the  accident,  appellee  was  driving  the  engine  at  a  high 
and  reckless  rate  of  speed,  and  that  the  injury  was  occasioned 
bv  the  negligence  of  appellee  in  that  regard. 

The  law  is  well  settled,  that  a  railroad  company  is  bound 
to  keep  its  track  and  road  in  a  safe  and  sound  condition,  in 
order  to  secure  the  safety  of  all  persons  who  may  lawfully  be 
upon  it,  either  as  passengers  or  servants.  0.  and  N.  W.  I?.  B. 
Co.  v.  Swett,  45  111.  203;  I.  C.  R.  R.  Co.  v.  Welch,  52  ib.  184. 

But  while  this  was  an  obligation  resting  upon  the  company, 
it  was  the  duty  of  appellee  to  so  drive  the  engine  as  not  to 
endanger  the  lives  of  passengers  upon  the  train,  or  imperil 
his  own  safety;  and  if  he  drove  the  engine  at  a  negligent  or 
too  high  rate  of  speed,  which  materially  contributed  to  the 
injurv  he  received,  then  he  can  not  recover. 

It  appears,  from  the  evidence,  that  from  Cool  Track  to  La- 
Salle,  the    railroad    track   is    upon    a   descending  grade  for  a 
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distance  of  three  miles,  and  the  accident  occurred  while  the 
train  was  upon  a  short  curve  in  the  road,  on  this  down  grade. 

It  appears  that  a  rail  upon  the  track  had  been  battered  or 
flattened  by  the  trains  passing  over  it.  The  depression  in 
the  rail  seems  to  have  been  one-quarter  of  an  inch  deep,  and 
extending  near  one  foot  in  length,  upon  the  surface  of  the  rail. 

The  section  hands  in  charge  of  that  part  of  the  road  had 
been  in  the  habit  of  passing  over  it  daily  to  keep  it  in  repair, 
and  had  passed  over  the  road  on  that  day,  but  had  not  dis- 
covered the  defect  in  the  rail. 

The  time  table  of  appellant  shows  that  the  running  time 
of  passenger  trains  from  Mendota  to  LaSalle  was  twenty-five 
miles  per  hour. 

It  is  a  fact,  upon  which  there  is  no  dispute,  that  the  train 
upon  which  the  accident  occurred  was  behind  time.  They 
left  Amboy  one  hour  late;  made  up  fifteen  minutes  in  run- 
ning to  Mendota;  left  there  forty-five  minutes  late. 

It  is  also  clear,  the  engine-driver  was  running  the  train  at 
a  faster  rate  of  speed  than  was  prescribed  by  the  time  table, 
for  the  purpose  of  making  up  lost  time.  It  is  also  a  fact, 
upon  which  there  is  and  can  be  no  dispute,  that  a  train  run- 
ning at  a  high  rate  of  speed,  is  more  likely  to  run  off  the 
track,  than  when  it  is  running  at  the  usual  rate  of  twenty  or 
twenty-five  miles  per  hour. 

On  the  part  of  appellee,  it  is  claimed,  that  when  the  acci- 
dent occurred,  the  train  was  running  at  the  rate  of  thirty 
miles  per  hour.  Upon  this  point,  he  and  his  fireman  are  the 
only  witnesses  by  him  produced,  and  they  clearly  state  the 
rate  of  speed  of  the  train  was  but  thirty  miles  per  hour. 

On  the  other  hand,  appellant  introduced  upon  this  point 
five  witnesses,  three  passengers,  and  the  conductor,  and  the 
man  in  charge  of  the  track,  who  saw  the  train  when  the  acci- 
dent occurred.  All  of  these  five  witnesses  testify  that  the 
train  was  running  at  the  rate  of  from  forty  to  forty-five  miles 
per  hour. 
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These  passengers  testify  that  the  rapid  rate  of  speed  of  the 
train  attracted  their  attention,  as  well  as  others  upon  the  train, 
and  two  of  them  took  out  their  watches  and  timed  the  train, 
as  it  passed  the  mile  posts  upon  the  track.  One  of  the  wit- 
nesses, a  Mr.  Taft,  says:  "The  speed  of  the  train,  the  first 
mile  I  timed  it,  was  nearly  one  minute  and  a  half;  then  it 
grew  faster.  The  men  knew  I  was  timing  the  train  with  them. 
I  called  the  mile  posts  for  them.  The  first  mile  was  made 
in  nearly  one  minute  and  a  half,  and  then  it  grew  faster. 
I  stopped  immediately  before  the  accident,  and  had  not  sat 
down.  The  highest  rate  of  speed  was  one  mile  in  one  minute 
and  twenty-six  seconds;  that  was  the  last  mile  I  timed." 

The  evidence  of  the  two  other  passengers  is.  equally  as 
pointed  and  strong  ns  that  of  Mr.  Taft;  other  passengers  on 
the  train,  besides  the  three,  observed  the  rapid  speed  of  the 
train,  and  took  part  in  timing  it. 

If  the  evidence  of  these  five  witnesses  is  reliable,  and  we 
can,  from  the  record,  perceive  no  reason  for  disbelieving  their 
statements,  or  impugning  their  integrity,  then  the  weight 
of  evidence  is  clearly  against  appellee. 

There  is  nothing  in  the  record  to  overcome  the  force  and 
effect  of  the  testimony  of  these  five  witnesses,  as  to  the  origin 
and  cause  of  the  accident,  who  are  all  disinterested  in  the  re- 
sult of  the  suit,  except  the  testimony  of  appellee,  who  has  a 
direct  interest,  and  his  fireman,  who  had  no  better  means  of 
judging  of  the  speed  of  the  train  than  any  of  the  other  wit- 
nesses. 

Such  being  the  condition  of  the  record,  we  are  aware  of  no 
rule  of  law  or  justice  that  would  justify  us  in  permitting  the 
judgment  to  stand. 

If  the  accident  and  consequent  injury  were  caused  by  the 
reckless  rate  of  speed  at  which  appellee  drove  the  engine,  and 
of  this  there  can  not  be  a  well  founded  doubt,  then,  under 
the  circumstances  of  this  case,  he  ought  not  to  recover. 

The  safety  of  the  passengers  and  appellee's  fellow  servants 
on  the  train  were,  to  a  great  extent,  committed  to  his  charge, 
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and  it  would  be  contrary  to  public  policy  and  every  principle 
of  justice  to  permit  him  to  recover,  while  the  weight  of  the 
evidence  shows  that  the  injury  he  received  was  caused  by 
his  own  reckless  act. 

We  are  of  opinion  that  the  judgment  should   be  reversed. 

Judgment  reversed. 


Charles  W.  Allen  et  al. 

V. 

John  Watt. 

1.  Practice — defendant  confined  to  defense  set  up  in  Ms  affidavit  of  mer- 
its. Where  the  plaintiff  files,  with  his  declaration,  an  affidavit  showing  the 
nature  of  his  demand,  and  the  amount  due  him,  etc.,  and  the  defendant,  to 
prevent  a  judgment  by  default,  files  an  affidavit  of  a  defense  to  a  certain 
sum,  which  the  plaintiff  confesses,  there  is  no  error  in  rendering-  judg- 
ment in  favor  of  the  plaintiff  for  the  balance  of  his  demand,  and  in  re- 
fusing a  continuance  to  enable  the  defendant  to  interpose  a  different  and 
new  defense  to  the  whole  cause  of  action. 

2.  Same — time  for  objecting  to  sending  process  out  of  county.  It  is  too 
late  to  object  that  both  defendants  did  not  reside  in  the  county  where 
the  suit  was  brought,  after  pleading  to  the  merits,  as  that  operates  as  a 
waiver  of  the  objection. 

3.  The  rule  is  general,  that  all  objections  to  the  writ  or  to  the  jurisdic- 
tion of  the  person  of  the  defendant  must  be  urged  before  the  filing  of  a 
plea  in  bar,  or  they  will  be  waived. 

4.  Pendency  of  suit  in  another  State  no  defense  to  suit  in  this  State. 
The  mere  pendency  of  a  suit  against  the  defendant  in  another  State  can 
not  be  pleaded  in  bar  or  in  abatement  of  an  action  in  this  State,  even  if 
between  the  same  parties  and  for  the  same  cause  of  action. 

Appeal  from  the  Circuit  Court  of  Cook  county:  the 
Hon.  Lambert  Tree,  Judge,  presiding. 

Messrs.  Moore  &  Caulfield,  for  the  appellants. 

Mr.  M.  W.  Robinson,  for  the  appellee. 
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Mr.   Justice  Scholfield    delivered   the   opinion   of  the 

Court : 

This  was  assumpsit,  by  appellee  against  appellants,  on  a 
special  contract.  Affidavit  was  filed  with  the  declaration, 
showing  the  nature  of  the  plaintiff's  demand,  and  the  amount 
due  him  from  the  defendants,  after  allowing  to  the  defendants 
all  their  just  credits,  deductions  and  set-offs. 

The  defendants  pleaded  the  general  issue,  and  with  it  they 
filed  an  affidavit,  stating  that  they  had  a  good  defense  to  the 
merits  of  the  suit,  to  the  amount  of  $42.  Subsequently,  the 
plaintiff  filed  a  written  admission  that  the  sum  of  $42.  in  the 
defendants'  affidavit  mentioned,  might  be  deducted  from  his 
claim,  and  moved  the  court  for  a  judgment  for  the  residue. 

The  defendants  then  moved  the  court  for  a  continuance  in 
the  cause,  which  was  supported  by  the  affidavit  of  their  attor- 
nev.  The  affidavit  alleges,  as  cause  for  a  continuance,  "that, 
in  the  city  of  Cincinnati,  in  the  countv  of  Hamilton,  and 
State  of  Ohio,  Henry  Worthington  and   Joseph    Power   have 

brought  their  suit  against  the  plaintiff.  John  Watt,  and  

Johnson,  for  a  larger  sum  than  the  amount  claimed  by  Watt 
in  this  action,  and  that  in  said  court,  in  Ohio,  these  defend- 
ants are  made  defendants,  and  any  sum  due  and  owing  bv 
these  defendants  to  Watt  is  attached,  and  the  said  Watt  is 
prevented  and  prohibited  from  collecting  from  them.  There- 
fore, these  defendants  move  the  court  to  continue  this  cause 
until  the  case  in  Ohio  can  be  tried." 

The  court  overruled  the  motion,  and,  after  hearing  evidence, 
rendered  judgment  for  the  plaintiff  for  the  amount  of  his 
claim,  as  stated  in  his  affidavit,  after  deducting  the  defend- 
ants' off-set  of  $42.     To  this  the  defendants  excepted. 

It  is  argued,  that  the  court  erred  in  overruling  the  defend- 
ants' motion  for  a  continuance,  and  in  rendering  judgment 
for  the  plaintiff. 

The  36th  section  of  the  Practice  Act,  (Laws  of  1871,  p. 
344,)  provides:  "If  the  plaintiff  in  any  suit  upon  a  contract, 
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expressed  or  implied,  for  the  payment  of  money,  shall  file 
with  his  declaration  an  affidavit  showing  the  nature  of  his 
demand,  and  the  amount  due  him  from  the  defendant,  after 
allowing;  to  the  defendant  all  his  just  credits,  deductions  and 
set-offs,  if  any,  he  shall  be  entitled  to  judgment  as  in  case 
of  default,  unless  the  defendant,  or  his  agent  or  attorney,  if 
the  defendant  is  a  resident  of  the  county  in  which  the  suit  is 
brought,  shall  file  with  his  plea  an  affidavit-,  stating  that  he 
verily  believes  he  has  a  good  defense  to  said  suit  upon  the 
merits,  to  the  whole  or  a  portion  of  the  plaintiffs  demand, 
and.  if  a  portion,  specifying  the  amount  (according  to  the 
best  of  his  judgment  and  belief)."  We  perceive  no  ambiguity 
in  this  language.  It  is  reasonably  plain  and  concise,  and  it 
leaves  no  doubt  upon  our  minds  that  it  was  intended  by  the 
legislature  that  the  affidavit  filed  with  the  plea  should  dis- 
close, with  reasonable  certainty,  the  entire  ground  of  defense 
relied  upon,  other  than  such  as  is  of  a  dilatory  character, 
which  is,  by  a  subsequent  proviso,  expressly  excepted.  The 
affidavit  here  interposed  a  set-off  to  the  amount  of  $42.  This 
was  allowed.  If  the  affidavit  was  true,  this  was  all  the  de- 
fense there  was  to  the  suit,  for,  although  it  is  not  expressly 
said  that  this  is  all  the  defense  the  defendants  have,  such  is 
the  necessary  implication.  Having,  in  the  affidavit,  alleged 
one  defense,  which  has  been  confessed,  it  is  not  competent  to 
set  up  an  additional  defense  not  included  in  the  affidavit. 
The  defendants  having  been  allowed  all  that  they  claimed, 
the  judgment  does  them  no  injury. 

But,  even  if  the  defendants  had  been  entitled  to  set  up  a 
defense  other  and  different  than  that  stated  in  their  affidavit, 
their  motion  for  a  continuance  was  properlv  overruled,  for, 
if  the  record  of  the  suit  pending  in  Ohio  had  been  present,  it 
would  not,  as  it  is  described  in  the  affidavit  for  continuance, 
have  been  competent  evidence  in  the  case.  It  is  not  shown 
to  have  been  the  same  cause  of  action,  or  between  the  same 
parties,  as  in  this  case,  nor  is  it  shown  that  the  suit  is  termin- 
ated. 

42— 69th  III. 
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It  is  well  settled  by  the  authorities,  that  the  mere  pendency 
of  a  suit  in  one  State  can  not  be  pleaded  in  bar  or  abatement 
of  a  second  action  in  another  State,  even  between  the  same 
parties,  and  for  the  same  cause  of  action.  McJilton  v.  Love, 
1.3  111.  486. 

It  is  finally  objected,  that  it  does  not  appear  that  both  of 
the  defendants  reside  in  the  county  in  which  the  suit  was 
brought,  and  that  the  judgment  is  therefore  erroneous.  This 
objection  is  urged  for  the  first  time  in  this  court.  No  attempt 
was  made  to  urge  it  by  plea  in  abatement,  or  otherwise,  in  the 
court  below.  Without  undertaking  to  say  what  the  objection 
would  have  availed  had  it  been  urged  in  apt  time,  it  is  suffi- 
cient to  say,  that  it  comes  too  late  after  a  plea  in  bar  and 
affidavit  of  merits  have  been  filed.  The  filing  of  a  plea  in 
bar  operates  as  a  waiver  of  a  plea  in  abatement  previously 
filed.     Lindsay  v.  Stout,  60  111.  491. 

The  rule  is  general,  that  all  objections  to  the  writ,  or  to 
the  jurisdiction  of  the  person,  must  be  urged  before  the  filing 
of  a  plea  in  bar,  or  they  will  be  waived.  FrinJc  v.  Flanagan, 
1  Gilm.  35;  Town  of  Harlem  v.  LJmmert,  41  111.  319;  Davis  v. 
Taylor,  id.  405;  Mason  v.  Tiffany,  45  id.  392;  Gilson  v.  Pow- 
ers, 16  id.  355. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Northwestern  Distilling  Company 


Daniel  E.  Brant. 

1.  Corporation — what  a  good  execution  of  contract.  The  execution  of 
a  lease  or  sealed  instrument,  by  the  president  of  a  private  corporation,  in 
his  own  name,  for  the  company,  will  be  a  good  execution  by  the  company, 
and  binding  upon  it,  and  not  upon  the  president. 

2.  Contkact — rule  for  ascertaining  real  parties.  Where  it  becomes  a 
question   whether  a  contract   executed  by  an  officer  of  a  corporation,  is 
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that  of  the  corporation  or  of  the  officer,  the  court  will  look  to  the  conclu- 
sion of  the  instrument,  as  well  as  its  commencement,  for  the  descrip- 
tion of  the  parties. 

3.  In  this  case,  the  lease  in  suit  descrihed  the  president  of  an  incor- 
porated company  as  the  party  of  the  second  part,  and  the  covenant  sued 
on  was  by  "the  said  party  of  the  second  part,"  and  the  conclusion  recited 
that  the  parties  thereto  had  set  their  hands  and  seals  to  the  same,  and  the 
name  of  the  company  was  written  before  the  second  seal,  after  which  was 
written  the  words,  "by  Edward  Lawrence,  president:"  HeM,  that  it  was 
competent  to  allege  in  the  pleadings  and  show  by  the  proof,  that  the  com- 
pany intended  to  make  the  lease  and  covenant. 

4.  Mistake  in  name — avoided  by  pleading  and  proof.  Where  a  deed 
is  made  to  a  corporation  by  a  name  varying  from  the  true  one,  the  cor- 
poration may  sue  in  its  true  name,  and  aver  in  the  declaration  that  the 
defendant  made  the  deed  to  them  by  the  name  mentioned  in  the  deed. 

5.  And  where  a  person  executing  an  instrument  under  seal,  is  described 
therein  by  a  different  name,  an  action  may  be  maintained  against  him 
upon  the  instrument,  upon  averring  in  the  declaration  and  making  proof 
that  he  executed  the  same,  but  was  described  therein  by  the  name  there 
appearing. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Upton,  Boutele  &  Waterman,  for  the  appellant. 
Messrs.  Brandt  &  Hoffman,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  covenant,  brought  by  Brant  against 
The  Northwestern  Distilling  Company,  to  recover  for  not 
restoring  certain  premises  in  as  good  order  as  when  it  received 
them;  the  action  being  founded  upon  a  lease  commencing  as 
follows:  "This  indenture,  made  this  17th  dav  of  April,  A.  D. 
1869,  between  Daniel  R.  Brant,  of  the  city  of  Chicago, 
party  of  the  first  part,  and  Edward  F.  Lawrence,  president 
of  the  Northwestern  Distilling  Company,  of  the  same  place, 
party  of  the  second  part/'  Throughout,  the  parties  are  men- 
tioned as  of  the  first  or  second  part,  and  the  pronouns  he,  his 
or  him  are  everywhere  used  in  referring  to  the  party  of  the 
second  part. 
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The  covenant  to  restore  the  premises  in  good  condition, 
for  the  alleged  breach  of  which  the  action  is  brought,  is: 
'■'And  the  said  party  of  the  second  part  further  covenants  with 
the  said  party  of  the  first  part,  that,  at  the  expiration  of  the 
term,  he  will  yield  up  the  demised  premises  to  the  said  party 
of  the  first  part  in  as  good  condition  as  when  the  same  were 
entered  upon  by  the  said  party  of  the  second  part,"  etc.  It 
concludes,  "  In  testimony  whereof  the  said  parties  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above 
written,"  and  is  signed  and  sealed: 

D.  R.  Brant,  [seal.] 

North  western  Distilling  Co.     [seal.] 

By  Edward  Lawrence,  President. 

The  plaintiff  recovered  in  the  court  below,  and  the  defend- 
ant appealed. 

The  sole  question  presented  by  the  record  is,  whether  an 
action  of  covenant  lies  against  the  company  on  this  lease.  The 
whole  argument  for  the  appellant  turns  upon  an  assumption  of 
fact,  that  the  covenant  was  made  by  Lawrence,  which  we  do 
not  consider  is  well  founded.  And  on  that  assumption,  it  is 
insisted,  that  it  can  not  be  shown;  as  has  been  done  bv  the 
declaration  and  proof,  that  the  company  intended  to  make  the 
covenant;  that  that  can  only  be  done  upon  an  application  to 
a  court  of  equity  to  reform  the  contract.  The  only  circum- 
stance which  raises  any  difficulty  is,  that  in  the  commence- 
ment of  the  lease,  Lawrence,  president  of  the  companv,  is 
described  as  the  party  of  the  second  part,  and  the  covenant 
is  by  "the  said  party  of  the  second  part."  The  contract,  as 
claimed,  is  one  made  by  a  corporation,  which  can  act  only  by 
its  agents  ;  and  it  is  apparent  upon  the  face  of  the  instrument, 
that  Lawrence  does  not  act  individually,  but  as  president  of 
the  company  for  the  company. 

Had  he  executed  the  instrument  in  his  own  name  for  the 
company,  it  would  have  been  a  good  execution  by  the  com- 
pany. Wilks  et  al.  v.  Bach,  2  East,  142  ;  Mussey  v.  Scott,  7  Cush. 
2 1 6.     The  conclusion  of  a  lease,  as  well  as  its  commencement, 
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maybe  looked  to  for  the  description  of  the  parties;  the 
conclusion  describes  them  to  be  those  persons  who  have  set 
their  hands  and  seals  to  the  instrument,  and  it  is  the  signa- 
ture and  seal  of  the  Northwestern  Distilling  Company  which 
are  set  thereto,  not  those  of  Lawrence.  In  an  action  on 
a  sealed  instrument  which,  in  its  commencement  described 
Sebre  Howard  and  Hiram  Howard  as  party  of  the  first  part, 
but  which  was  signed  by  Sebre  Howard  alone,  and  suit  was 
brought  thereon  by  him  alone,  and  objection  made  that  Hiram 
should  have  joined  in  the  action,  the  Supreme  Court  of  the 
United  States  say:  "The  descriptive  words  in  the  premises 
of  the  deed  declare  Sebre  and  Hiram  Howard  to  be  the  party 
of  the  first  part;  but  inasmuch  as  Hiram  did  not  seal  the 
deed,  he  never  in  truth  became  a  party  to  the  instrument. 
He  entered  into  no  covenant  contained  in  it.  The  truth 'is, 
the  descriptive  words  are  controlled  by  the  decisive  fact  that 
Hiram  did  not  seal  the  deed/'  Phil.,  Wilm.  and  Bait.  E.  B. 
Co.  v.  Howard,  13  How.  337. 

The  last  observation  applies  with  force  to  the  present  case. 
Where  a  deed  is  made  to  a  corporation  by  a  name  varying 
from  the  true  name,  the  plaintiffs  may  sue  in  their  true  name, 
and  aver  in  the  declaration  that  the  defendant  made  the  deed 
to  them  by  the  name  mentioned  in  the  deed.  The  New  York 
African  Society,  etc.  v.  Varick  et  al.  13  Johns.  39.  This  court 
lias  frequently  held,  that  where  a  person  executing  an  instru- 
ment under  seal  is  described  therein  by  a  different  name, 
an  action  may  be  maintained  against  him  upon  the  instrument, 
upon  averring  in  the  declaration  and  making  proof  that  he 
executed  the  instrument,  but  was  described  therein  by  the 
name  there  appearing.  O'Brien  v.  The  People,  41  111.  4b6 ; 
Garrison  v.  The  People,  21  id.  535;  Graves  v.  The  People,  11 
id.  542.  The  averments  and  proof  here,  sufficiently  meet  the 
requirements  in  those  respects,  and  fully  show  that  the  lease 
was  actually  made  to  the  distilling  company. 

In  the  case  of  Douglass  eta  I.  v.  The  Branch  Bank  at  Mobile,  19 
Ala.  659,  a  lease   in  the  body  of  it  purported  to  be  made  by 
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Henry  B.  Holcombe,  assistant   commissioner  of  the    Branch 

Bank  of  the  State  of  Alabama,  at  Mobile,  and  was  signed  by 

the  corporation,  as  in  thisoase;  an  action  on  the  lease  in  the 

name  of  the  corporation  was  sustained;  and  see  Eastern  R.  R. 

Co.  v.  Benedict  et  al.  5  Gray,  561,  as  to  the  rule  in  respect  to 

unsealed  instruments. 

We  are  of  opinion  that  the  action  in  the  present  case  was 

well  brought  against  the  Northwestern  Distilling  Company, 

and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Harlan  P.  Tracy  et  al. 

V. 

Henry  P.  Rogers. 

1.  Allegations  and  proofs.  A  party  can  not  make  one  case  by  his 
pleading  and  obtain  relief  on  another  made  by  the  proof. 

2.  Evidence — answer  to  petition  for  mechanic's  lien.  The  answer,  under 
oath,  to  a  petition  for  a  mechanic's  lien,  where  the  oath  is  not  waived,  so 
far  as  it  is  responsive  to  the  allegations  of  the  petition,  must  be  received 
and  treated  as  evidence. 

3.  Mechanic's  lien — contract  must  be  with  owner  of  land.  It  is  indis- 
pensable to  a  mechanic's  lien,  that  the  party  with  whom  the  contract  is 
made  shall  have  some  interest  in  the  land  upon  which  the  building  is  to 
be  erected  or  repaired,  etc.  This  interest  may  be  a  fee  simple,  an  estate 
for  life,  or  it  may  be  any  estate  less  than  a  fee. 

4.  Same— not  for  labor,  etc.,  on  property  of  a  third  party.  If  a  mechanic 
performs  labor  upon  a  building  in  the  temporary  use  of  the  party  employ- 
ing him,  but  which  belongs  to  a  third  party,  the  statute  gives  him  no  lien. 

5.  Same— statute  relating  to  prior  imcumbrances.  The  statute  providing, 
where  the  land  is  incumbered  by  mortgage  or  otherwise  at  the  time  of 
making  the  contract,  the  owner's  equity  of  redemption  may  be  sold,  has 
no  application  where  the  equity  of  redemption  is  gone  by  sale  under  a 
deed  of  trust. 

6.  Same — apportioning  proceeds  of  sale  as  between  lienholder  and  prior 
incumbrancer.  Where  the  premises  against  which  a  mechanic's  lien  is 
decreed  are  subject  to  a  prior  incumbrance,  the  decree  should  ascertain 
what  proportion  of  the  proceeds  of  the  sale  shall  be  paid  to  the  respective 
parties  in  interest,     A  decree  of  sale  without  this  is  erroneous. 
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Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Sabin  D.  Puterbatjgii.  Judge,  presiding. 

This  was  a  petition,  filed  by  Henry  P.  Rogers,  against  the 
Elm  wood  Paper  Manufacturing  Company,  Harlan  P.  Tracy 
and  several  others,  to  enforce  a  mechanic's  lien. 

The  cause  was  heard  upon  the  petition,  exhibits,  answers, 
replication  and  proofs,  and  the  court  decreed  a  lien  in  favor 
of  the  petitioner  for  the  sum  of  $228.06,  from  which  the  de- 
fendant Tracy  and  the  Elm  wood  Paper  Manufacturing  Com- 
pany appealed. 

Mr.  H.  B.  Hopkins,  and  Messrs.  Cratty  Brothers,  for 

the  appellants. 

Messrs.  Cooper  &  Lapham,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  establish  a  mechanic's  lien.  It  is 
not  perceived  how  the  decree  can  be  maintained;  certainly 
not  to  the  extent  found  by  the  court. 

It  is  the  settled  doctrine,  that  a  party  can  not  make  one 
case  by  his  pleading  and  obtain  relief  on  another  made  by  the 
proof.  This  principle  applies  to  proceedings  under  the  Me- 
chanic's Lien  Law,  as  well  as  in  chancery  causes. 

The  allegation  is,  appellee  contracted  with  the  Elmwood 
Paper  Manufacturing  Company  to  furnish  materials  to  en- 
large, repair  and  improve  buildings  situated  on  certain  premi- 
ses of  which,  it  is  said,  the  company  represented  itself  to  be 
the  owner.  The  company,  in  its  answer,  denies  that  all  the 
materials  alleged  to  have  been  furnished  were  used  on  build- 
ings situated  on  any  premises  claimed  to  be  owned  by  it,  but, 
on  the  contrary,  shows  that  quite  a  large  amount  of  the  mate- 
rials actual lv  furnished  were,  in  part,  used  on  a  building  situ- 
ated on  block  10,  owned  by  the  C,  B.  and  Q.  Railroad  Com- 
pany, and  another  portion  used  about  a  pond  situated  on 
premises  never  owned  or  claimed  by  it. 
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The  answer  was  called  for  under  oath,  and  it  must  have 
the  same  effect  as  a  sworn  answer  in  chancery.  It  was  respon- 
sive to  the  allegations  in  the  petition,  and  is,  therefore,  to  be 
received  as  evidence.  The  proof,  instead  of  overcoming  the 
statements  in  the  answer,  rather  tends  to  support  them. 

This  proceeding  is  purely  statutory,  and  the  remedy  given 
must  be  pursued  strictly.  There  can  be  no  mechanic's  lien 
unless  the  contract  is  made  with  the  owner  of  the  land  or  lot 
oii  which  the  building  is  to  be  erected,  in  the  sense  in  which 
the  term   "owner"  is  used  in  the  statute. 

A  mechanic  or  material-man  can  not  contract  with  a  party 
to  erect  a  building  on  the  lands  of  another,  in  which  he  has 
no  interest,  and  thus  create  a  lien  in  his  favor  for  his  labor  or 
materials.  Such  is  not  the  law.  It  is  indispensable,  in  every 
case,  that  the  party  with  whom  the  contract  is  made  should 
have  some  interest  in  the  land.  It  may  be  a  fee  simple  estate 
or  an  estate  for  life,  or  it  may  be  any  estate  less  than  a  fee 
simple. 

There  can  be  no  dispute,  a  portion  of  the  materials  for 
which  the  court  rendered  a  decree  was  used  in  making 
improvements  on  lands  in  which  the  party  with  whom  the 
alleged  contract  was  made  never  claimed  to  have  any  inter- 
est, and  yet  the  court  decreed  a  sale  of  the  fee  of  the  estate, 
in  a  proceeding  where  the  real  owners  were  not  even  made 
parties. 

The  proof  shows  the  company  used  the  pond  in  connection 
with  its  business,  and  also  the  warehouse  situated  on  block 
10;  but  it  can  not  be  said,  in  any  legal  sense,  they  were 
appurtenant  to  the  buildings  on  the  premises  owned  by  it. 
The  appurtenances  referred  to  in  the  law  must  be  situated  on 
the  land  or  lot  with  the  main  building,  except  in  cases  pro- 
vided for  in  the  act  of  1 8 G 3 ,  where  such  structures  may  be 
situated  beyond  the  line  of  the  lot  on  which  the  principal 
building  stands.  Obviously,  the  meaning  of  that  act  is,  the 
lien  given  is  upon  the  lot  where  the  main  building  is  situ- 
ated, and   not  on  the   lot  beyond   the  line,  where   the  appur- 
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tenant  structures  may  be.  It  would  be  absurd  to  hold  that 
either  the  statute  of  1845  or  that  of  1863  had  reference  to 
structures  situated  on  the  land  of  another,  although  the  party 
with  whom  the  contract  is  made  might  be  in  the  temporary 
use  of  them.  The  statute  will  bear  no  such  construction. 
Parmelee  v.  Hambleton,  19  111.  615. 

There  is  another  reason  why  this  decree  must  be  reversed. 
It  is  shown  by  the  record  that  appellant  Tracy  was,  at  the 
date  this  suit  was  commenced,  the  owner  in  fee  simple  of  the 
premises  formerly  owned  by  the  paper  company,  and  that  he 
acquired  title  under  a  deed  of  trust  given  long  before  the 
alleged  contract  was  made  to  furnish  materials  to  repair  the 
buildings  thereon. 

The  statute  provides,  in  substance,  if  the  land  or  lot,  at  the 
date  of  making  the  contract,  shall  be  incumbered  by  mort- 
gage or  otherwise,  the  person  who  procures  the  work  to  be 
done  or  materials  furnished,  shall,  nevertheless,  be  considered 
the  owner,  within  the  meaning  of  the  act,  and  his  equity  of 
redemption,  or  whatever  estate  he  had,  may  be  subjected  to 
sale.     K.  S.  1815,  p.  347,  sec.  1.7. 

No  relief  could  be  decreed  under  this  section  of  the  statute, 
for  the  reason  the  paper  company  had  then  no  interest  what- 
ever in  the  premises  that  could  be  subjected  to  sale.  Its 
equity  of  redemption  had  previously  been  foreclosed  by  a  sale 
under  the  deed  of  trust,  and  no  title  or  estate  whatever  re- 
mained. 

But  it  is  provided,  by  the  20th  section  of  the  same  act,  no 
incumbrance  created  before  the  making  of  the  contract  shall 
operate  on  the  building  erected  or  materials  furnished,  until 
the  lien  in  favor  of  the  person  doing  the  work  or  furnishing 
the  materials  has  been  satisfied;  and  upon  all  questions  aris- 
ing between  previous  incumbrances  and  creditors,  the  pre- 
vious incumbrance  shall  be  preferred  to  the  extent  of  the 
value  of  the  land  at  the  time  of  making  the  contract;  and  it 
is  made  the  duty  of  the  court  to  ascertain,  by  jury  or  other- 
wise, what  proportion  of  any  sales  shall  be  paid  to  the  several 
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parties  in  interest.  This  the  court  wholly  failed  to  do.  The 
decree  directs  the  sale  of  the  premises,  and  no  notice  is  taken 
of  the  rights  of  Tracy,  ds  shown  by  the  record.  No  steps 
were  taken,  as  required  by  law,  to  ascertain  what  proportion 
of  the  proceeds  of  the  sale  should  be  paid  to  the  respective 
parties  in  interest,  and  no  directions  were  given.  As  we 
understand  the  decree,  the  lien, in  favor  of  appellee  for  mate- 
rials furnished  was  to  be  satisfied  out  of  the  proceeds  of  the 
sale,  without  any  reference  to  the  prior  incumbrance  in  favor 
of  appellant  Tracy.  In  this  respect,  it  is  clearly  erroneous. 
For  the  errors  indicated,  the  decree  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Decree  reversed. 


William  P.  Kerr 


Cordelia  Russell. 

1.  Deed — greater  strictness  required  to  pass  wife's  estate.  Greater  strict- 
ness is  required,  where  a  married  woman  seeks  to  convey  her  own  real 
estate,  than  where  the  estate  of  the  husband  is  conveyed,  for  the  reason 
that  her  deed  does  not  take  effect  by  delivery,  as  in  the  other  case.  Her 
deed  for  her  estate  becomes  operative  only  by  her  acknowledgment  in  the 
mode  prescribed  by  statute. 

2.  Acknowledgment  of  deed — sufficiency  of  proof  to  overcome  cer- 
tificate. The  unsupported  testimony  of  a  party  to  a  deed,  that  lie  did 
not  execute  it,  will  not  prevail  over  the  official  certificate  of  the  officer 
taking  the  acknowledgment  thereof. 

3.  Same — law  authorizing,  with  respect  to  married  woman,  a  substitute 
for  fine  and  recovery  at  common  law.  The  statute  authorizing  certain  offi- 
cers to  take  the  private  examination  of  a  wife  to  a  conveyance,  is  a  substi- 
tute for  the  proceeding  at  common  law  by  fine  and  recovery,  whereby  the 
rights  of  the  wife,  on  the  one  hand,  may  be  guarded,  and,  on  the  other 
hand,  the  rights  of  the  grantee  may  be  assured. 

4.  Same — certificate  of  how  impeached.  As  a  fine  and  recovery  at  com- 
mon law  was  subject  to  impeachment  for  fraud,  so  the  certificate  of  the 
acknowledgment  of  a  deed  by  a  wife  may  be  impeached,  but  the  proof  to 
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sustain    such  a  charge   must  be  of  the  clearest,  strongest,  and  most  con- 
vincing character,  and  by  disinterested  witnesses. 

5.  Same — innocent  purchasers  may  rely  upon  official  certificates  of,  ap- 
pearing on  record.  An  innocent  purchaser  of  land  has  a  right  to  rely  upon 
the  record  of  a  deed  which  shows,  upon  its  face,  that  a  wife  hns  executed 
and  properly  acknowledged  a  deed  with  her  husband,  and  the  wife  will 
not  be  allowed  to  avoid  the  same,  as  to  such  a  purchaser  without  notice 
by  showing  her  signature  to  be  a  forgery,  and  that  she  never,  in  fact, 
acknowledged  the  same. 

6.  Same — certificate  of,  as  to  wife,  is  in  the  nature  of  «  judicial  act.  The 
act  of  an  officer  in  taking  the  privy  examination  of  a  wife,  and  her 
acknowledgment  of  a  deed,  is  in  the  nature  of  a  judicial  act,  and  no  other 
evidence  than  the  certificate  can  be  received  to  prove  the  fact,  and  public 
policy  forbids  that  the  certificate  shall  be  impeached,  after  a  lapse  of  years, 
by  the  slippery  testimony  of  witnesses. 

7.  Same — proof  that  signature  to  deed  is  not  in  the  grantor's  handwriting 
does  not  overcome  the  officer's  certificate.  Where  the  official  certificate  to  a 
deed  shows  that  the  wife,  on  a  privy  examination,  acknowledged  the 
execution  thereof,  which  includes  signing,  and  that  she  freely  and  volun- 
tarily relinquished  her  dower,  etc.,  as  required  by  law,  proof  that  the 
signature  to  the  deed  is  not  in  her  handwriting,  is  immaterial,  and  will 
not  overcome  the  evidence  afforded  by  the  certificate. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  petition  by  Cornelia  Russell  against  William 
P.  Kerr,  Charles  B.  Phillips,  John  Phillips,  Charles  H.  At- 
kins and  the  South  Park  Commissioners,  to  recover  dower  in 
the  south-west  quarter  and  the  south-east  fractional  quarter  of 
section  1 3,  township  38  north,  range  14  east,  in  Cook  county. 

The  petitioner  married  John  B.  P.  Iiussell  January  31, 
1835,  and  cohabited  with  him  until  his  death,  on  Januarv  3, 
1861.  It  appears  that  her  husband  was  seized  of  the  lands 
during  coverture,  but  that,  on  June  31,  1837,  the  husband 
conveyed  the  same  to  one  Francis  Peyton,  a  brother  of  the 
petitioner,  which  deed  purported  to  be  signed  and  acknowl- 
edged by  the  petitioner.  Through  this  conveyance,  the  de- 
fendant. Kerr,  derived  title,  and  the  defendants  claim  through 
him.      The  petition  was  filed  seven  years,  less   one  day,  after 
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the  death  of  the  petitioner's  husband.  The  petitioner,  on  the 
hearing,  rested  her  claim  upon  three  grounds:  1.  Because 
the  acknowledgment  of  the  Peyton  deed  was  defective.  2. 
Because  the  signature  thereto,  purporting  to  be  her  own,  was  a 
forgery  ;  and,  3,  because  she  never  acknowledged  the  same. 

On  the  hearing  the  court  below  granted  the  relief  sought 
in  the  petition,  from  which  decree  William  P.Kerr  appealed. 

Messrs.  Gookins  &  Roberts,  and  Messrs.  Monroe,  Bisbee 
&  Gjbbs,  for  the  appellant. 

Messrs.  Morris  &  Forrester,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court: 

This  case  does  not  differ  very  materially  from  the  case  of 
The  Calumet  and  Chicago  Canal  and  Dock  Company  v.  jRiissell, 
68  111.  426,  which  we  have  discussed  at  some  length.  The 
case  is  based  on  substantially  the  same  grounds,  namely:  de- 
fects in  the  certificate  of  acknowledgment,  proof  furnished 
by  her  own  testimony  that  she  did  not  acknowledge  the  exe- 
cution of  the  deed,  and  further,  that  the  signature  to  the  deed 
is  not  her  handwriting.  This  point  was  not  in  the  case, 
supra. 

The  first  ground  we  have  fully  explored,  reaching  the  con- 
clusion that  the  certificate,  taken  as  an  instrument  of  writing, 
is  in  substantial  conformity  with  the  statute.  We  reviewed 
the  authorities  on  this  point,  and  could  come  to  no  other 
conclusion,  and  we  are  entirely  satisfied  with  what  was  there 
said. 

It  may  be  said,  in  view  of  some  of  the  cases  cited,  decided 
by  this  court,  that  greater  strictness  is  required,  where  a  mar- 
ried woman  seeks  to  convey  her  own  real  estate,  for  the  reason 
the  deed  does  not  take  effect  by  delivery,  as  in  the  case  of  a  con- 
vevance  bv  a  husband  and  wife  conveying  his  estate,  in  which 
the  wife  has  but  an  inchoate,  uncertain   and   expectant  inter- 
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est,  which  may  never  be  consummated.  In  the  first  case,  her 
deed  becomes  operative  only  by  her  acknowledgment  in  the 
mode  prescribed  by  the  statute.  Until  so  acknowledged,  it 
lias  no  vitality.     Lindky  v.  Smith  et  al.  58  111.  250. 

In  the  latter  case,  the  great  purpose  of  the  law  is  subserved, 
that  her  relinquishment  of  this  uncertain  right  is  not  obtained 
by  fraud  or  compulsion,  but  is  her  own  free  and  voluntary 
act. 

Upon  the  second  ground,  that,  by  reason  of  her  absence 
from  Chicago  during  the  year  1837,  it  was  physically  impos- 
sible for  her  to  have  executed  the  deed  and  acknowledged  the 
same,  Ave  are  of  opinion,  after  maturely  considering  all  the 
testimony  on  this  point,  that  it  greatly  preponderates  in  favor 
of  the  fact  of  her  presence  at  her  home,  in  Chicago,  during 
the  whole  or  greater  part  of  that  year,  and  in  the  month  in 
which  the  deed  purports  to  have  been  executed.  The  testi- 
mony of  appellee  is  not  supported  by  any  witness,  and.  con- 
sidering its  whole  character  as  it  appears  in  this  record,  it  is 
not  satisfactory,  and  it  is  contradicted  by  four  or  move  repu- 
table, disinterested  witnesses,  who  prove  her  presence  there 
by  circumstances  which  force  conviction  even  upon  the  unwil- 
ling mind. 

The  records  of  the  county  of  Cook,  in  which  was  her  resi- 
dence, show,  most  incontestably,  deeds  purporting  to  have 
been  executed  by  appellee  and  her  husband  for  valuable 
property,  in  different  months  of  that  year,  which  she  now 
testifies  she  never  signed  or  acknowledged,  and  all  of  which 
purport  to  bear  her  signature.  There  are  near  a  score  of  such 
deeds,  and  we  can  not  conceive  it  to  be  within  the  range  of 
reasonable  probability,  that  she  did  not  execute  them,  one 
and  all. 

We  have  referred  to  the  case  of  Lickmon  v.  Harding,  65 
111.  505,  in  which  this  court  said,  the  unsupported  testimony 
of  a  party  to  a  deed,  that  he  did  not  execute  it,  shall  not  pre- 
vail over  the  official  certificate  of  the  officer  taking  the 
acknowledgment.     Public  policy,  the  security  of   titles,  the 
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peace  of  society,  demand  such  a  rule,  and  a  strict  adherence 
to  it. 

Tin's  court  has  often  said,  that  the  provision  of  the  law 
authorizing  a  justice  of  the  pence,  or  other  designated  officer, 
to  take  the  private  examination  of  the  wife,  was  designed  as 
a  substitute  for  the  proceeding  at  common  law  by  fine  and 
recovery,  whereby  the  rights  of  the  wife,  on  the  one  hand, 
might  be  guarded,  and  a  sure,  indefeasible  and  unquestionable 
transfer  of  her  right  secured  on  the  other.  It  can  not  be  sup- 
posed, whilst  the  legislature  were  protecting  the  wife,  they 
had  no  regard  to  the  importance  of  inspiring  confidence  in 
the  title.  They  knew  well  the  ruinous  consequences  which 
would  ensue  from  doubt  and  uncertainty  as  to  titles  to  land, 
and  nothing  better  calculated  to  create  such  doubts  could  be 
conceived,  than  the  privilege,  at  any  period,  no  matter  how 
remote,  of  alleging  and  proving  that  the  certificate  of  the 
magistrate  is  false.  The  proceeding  by  fine  and  recovery  never 
could  be  contradicted;  why,  then,  should  its  substitute  be 
subjected  to  that  test.  No  man  could  be  content  with  a  title, 
in  all  respects  perfect  upon  its  face,  when,  upon  the  death  of 
his  vendor,  his  widow,  with  the  assistance  of  the  magistrate, 
or  without  it,  as  in  this  case,  may  undo  what  they  have  sol- 
emnly done,  and  without  the  possibility  of  contradiction,  since 
the  magistrate  and  the  wife  are  alone  privies  and  parties  to 
her  examination.  Of  what  value  would  privy  examinations 
be,  where  the  wife  has  been  quiet  during  the  lifetime  of  her 
husband,  and  conjures  up,  at  a  remote  day,  objections,  which 
are  allowed  to  prevail?  Who  would  take  a  deed  to  which  a 
married  woman  is  a  party,  with  these  probable  direful  results 
staring  him  in  the  face?  Everything  in  relation  to  titles 
would  be  thrown  into  utter  confusion,  and  irretrievable  mis- 
chief would  be  the  certain  consequence. 

We  do  not  wish  to  be  understood  as  holding,  either  in  the 
IAckmon  case  or  in  this,  or  the  case  first  herein  referred  to, 
that  the  certificate  of  acknowledgment  may  not  be  impeached 
for  fraud.     A  fine  and  recovery  was  so  subject.     The  proof  to 
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sustain  such  charge  is  required  to  be,  however,  of  the 
clearest,  strongest,  and  of  the  most  convincing  character,  and 
by  disinterested  witnesses.  It  shocks  the  moral  sense  of 
community  to  say,  the  unsupported  testimony  of  an  interested 
witness,  who  sees  a  fortune  in  his  success,  shall  destroy  the 
deliberate  act  of  an  officer  appointed  by  law  to  do  the  act  he 
certifies,  under  the  solemn  sanctions  of  an  oath,  he  has  done. 
Such  is  not  the  law,  such  is  not  justice,  and  such  a  rule  would 
throw  land  titles  into  chaos. 

There  is  another  consideration  connected  with  this  point 
we  have  heretofore  failed  to  notice.  A  party  buying  land  in- 
spects the  public  records,  especially  the  record  of  deeds.  He 
sees  upon  it  a  deed,  executed  with  all  legal  formalities,  in- 
cluding the  relinquishment  of  dower  by  the  wife.  Every- 
thing is  substantially  as  the  law  requires.  He  makes  the 
purchase  from  the  grantee  in  that  deed,  paying  a  large  sum 
of  money;  takes  possession;  makes  valuable  improvements, 
in  the  confident  security  the  recorded  facts  impose.  Not  a 
whisper  is  heard  of  an  adverse  claim — not  a  syllable  that  the 
wife  has  not  relinquished  her  dower  knowingly,  voluntarily 
and  freely,  as  the  record  told  him.  until  years  after  the  death 
of  the  first  grantor  occurs.  The  widow  then,  for  the  first  time, 
says  she  never  relinquished  her  dower;  the  certificate  is  a 
fraud  and  a  forgery;  she  never  signed  the  deed;  the  signa- 
ture is  not  in  her  handwriting,  and  proposes  to  prove  it  by 
her  own  oath.  Is  an  innocent  purchaser  for  value,  without 
notice  of  anything  of  this  kind,  to  suffer?  Can  she  avoid  the 
deed  as  against  him?  Reason,  justice,  common  honesty,  say 
not.  On  general  principles,  a  purchaser  for  value,  without 
notice  of  any  adverse  claim  or  secret  equities,  can  not  be  dis- 
turbed, and  we  see  no  reason  Avhy  the  same  rule  should  not 
prevail  in  kindred  Cases.  Some  of  these  considerations  are 
found  and  forcibly  urged  in  the  case  in  11  Leigh  (Va.),  294, 
Harhins  v.  Forsythe.  The  statute  of  Virginia  entrusted  to 
two  magistrates  the  examination  of  a  feme  covert  touching  the 
execution  of  a  deed,  to  take  her  acknowledgment,  and  to  certify 
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their  act  to  the  clerk  of  the  court,  in  order  to  its  being-  recorded, 
as  in  this  State.  It  vested  them  with  the  power  of  doing,  in 
pais,  for  the  convenience  f)f  the  parties,  what  it  was  the  pro- 
vince of  a  court  to  do  in  proceedings  by  fine  and  recovery. 
It  authorized  them  to  take  that  privy  examination  which,  in 
the  levy  of  a  fine,  constituted  a  part  of  a  judicial  proceeding, 
and  never  could  be  contradicted.  It  empowered  them  to 
take  and  certify  the  examination  and  acknowledgment,  which 
it  also  makes  one  of  the  functions  of  its  courts  of  justice,  and 
thus  appears  to  invest  them  with  an  authority  judicial  in  its 
nature.  But,  above  all,  it  constitutes  their  certificate  the 
authentic  and  sole  medium  of  proving  that  the  feme  coteii 
has  acknowledged  the  deed  with  all  the  solemnities  required 
by  the  statute.  No  other  testimony  can  be  admitted  of  the 
fact.  (Ennor  v.  Thompson,  46  111.  221.)  Indeed,  from  the 
secret  character  of  the  proceeding,  none  other  can  exist  as  to 
the  fact.  And  the  court  say,  when,  to  these  considerations, 
we  add,  that  the  very  object  of  the  privy  examination  and 
certificate  is,  to  complete,  consummate  and  make  final  the 
contract  between  the  parties,  it  must  be  conceded  there  can 
be  no  act  in  pais  of  the  officers  of  the  law  entitled  to  greater 
sanctity  than  this.  The  court  close  by  saying,  this  solemn 
consummation  of  a  contract,  under  the  sanction  of  the  magis- 
tracy, must  not  be  rendered  nugatory  and  void,  after  the  lapse 
of  years,  by  the  slippery  testimony  of  witnesses. 

This  reasoning  applies  with  as  much  force  under  our  stat- 
ute. We  held,  in  the  Lickmon  case,  supra,  that  the  act  of  the 
officer  was  judicial  in  its  nature,  and  it  must  have  the  effect 
of  all  such  judicial  acts. 

A  case  stronglv  bearing  in  the  same  direction,  is  Montgom- 
ery v.  Hobson,  Meigs,  (Tenn.)  437.  To  the  same  elfect  is 
Williams  v.  Hobson,  6  Ohio  State  R.  510. 

In  Pumphrey  v.  Pumphrey,  4  West.  Law  Monthly,  40,  it 
was  held,  if  a  married  woman  be  persuaded,  by  fraudulent 
statements  as  to  the  nature  of  the  consideration  her  husband 
is  to  receive,  to  join  in  a  conveyance  of  his  land,  she  will  not 
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be  barred  of  her  dower,  except  as  against  a  bona  fide  pur- 
chaser without  notice  of  the  fraud. 

We  are  satisfied,  from  the  evidence,  appellee  was  present  in 
Chicago  the  greater  part  of  the  vear  in  which  this  deed  was 
executed  ;  that  her  acknowledgment  of  its  execution  and  re- 
linquishment of  dower  is  in  substantial  compliance  with  the 
statute,  and  concludes  her  forever  from  asserting  any  claim 
to  dower. 

On  the  point,  that  the  signature  is  not  her  handwriting,  her 
testimony  in  this  respect  has  some  support  from  that  of  Mr.  Far- 
well,  who,  familiar  with  her  handwriting,  testifies  he  is  quite 
certain  it  is  not  her  handwriting.  The  deed  is  destroyed,  and 
cannot  be  subjected  to  the  scrutiny  of  others  equally  or  more 
familiar  with  her  handwriting,  hut  we  regard  the  fact  as 
wholly  immaterial.  It  is  enough,  she  has  acknowledged  in 
the  mode  prescribed  by  the  statute,  and  before  a  proper  offi- 
cer, that  she  did  execute  the  deed,  which  includes  signing 
and  sealing,  freely  and  voluntarily,  and  relinquished  her 
dower  to  the  land  described  in  it.  and  all  this  without  the 
fear  or  compuls'on  of  her  husband.  It  is  of  no  importance 
who  put  her  name  to  the  deed,  so  long  as  it  is  of  record  that 
she  acknowledged  the  signature. 

Is  my  deed  less  binding  upon  me,  because  I  did  not  put 
my  name  to  it,  but  another  person  did,  by  my  direction  or 
not  by  ray  direction,  and  I  present  myself  before  the  proper 
officer,  with  the  deed,  and  acknowledge  its  execution,  and  he 
so  certifies,  and  it  goes  to  the  record  with  this  official  impress 
upon  it?  Shall  I  be  permitted  to  say,  long  years  after,  when 
the  magistrate  is  dead.  I  never  signed  the  deed?  No.  There 
stands  the  record,  and  there  it  will  stand  forever. 

We  see  no  merits  in  this  case.  More  than  thirtv-four 
years  have  passed  since  the  deed  was  executed  and  acknowl- 
edged, when  appellee  was  a  gay,  fashionable  lady,  not  more 
than  twentv-three  vears  of  age,  caring  and  knowino-  nothing 
about    her   husband's    business,   as    she    herself   states.      The 

mutual    confidence    and    affection    subsisting    between    them 
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forbids  the  idea  she  would  refuse  to  sign  a  deed  her  husband 
requested  her  to  sign,  or  that  he  would  resort  to  forgery  of  her 
name  to  consummate  a  sale,  or  that  her  brother,  the  grantee 
in  the  deed,  should  connive  at  it.     The  idea  is  preposterous. 

Believing  the  case  so  clear  for  appellants  on  this,  the  main 
branch  of  the  case,  we  have  not  deemed  it  necessary  to  con- 
sider, very  attentively,  the  other  phase  in  which  it  is  pre- 
sented, but,  from  all  that  appears,  on  the  settlement  with  her 
brother,  appellee  received  other  lands  and  property  in  lieu  of 
this,  which,  the  evidence  inclines  us  to  believe,  was  part  of 
the  land  purchased  by  her  husband  with  the  money  given  her 
by  her  father.  But  it  is  unnecessary  now  to  consider  the  facts 
in  relation  to  those  transactions.  Appellee  has  once  volun- 
tarily and  freely  relinquished  her  dower  in  this  land,  and  can 
not  now  resume  it. 

The  decree  of  the  Superior  Court  is  reversed  and  the  bill 

dismissed. 

Decree  reversed. 


INDEX 


ABATEMENT. 
Misnomer  in  process. 

1.  Must  be  pleaded  in  abatement.  Where  the  real  party  in  inter- 
est, and  the  one  intended  to  be  sued,  is  actually  served  with  process 
in  the  cause,  even  though  under  a  wrong  name,  he  must  take  advan- 
tage of  the  misnomer  by  plea  in  abatement  in  such  suit,  and  if  he 
does  not,  he  will  be  concluded,  by  the  judgment  or  decree  rendered, 
the  same  as  if  he  were  described  by  his  true  name;  and  this'  rule 
applies  as  well  to  infant  as  adult  defendants.    PondY.Ennis  et  al.  341. 

2.  In  a  suit  to  foreclose  a  mortgage  against  the  infant  heirs  of  the 
mortgagor,  one  of  the  heirs  was  described,  in  the  proceedings  and 
process,  by  the  name  of  Collin,  when,  in  truth,  her  name  was  Juliather 
Eoline.  The  summons  was  served  on  her  by  the  first  name,  and  a 
guardian  ad  litem  was  appointed  for  her,  who  neglected  to  plead  the 
misnomer,  and  a  decree  of  foreclosure  and  sale  was  rendered,  under 
which  the  mortgaged  premises  were  sold  and  conveyed :  Held,  that 
Juliather  Eoline  was  concluded,  by  the  record  of  the  decree  and  sale, 
the  same  as  though  her  proper  name  had  appeared  therein  as  a  defend- 
ant.    Ibid.  341. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Acknowledgment  or  married  woman. 

1.  A  substitute  for  fine  and  recovery  at  common  law.  The  statute 
authorizing  certain  officers  to  take  the  private  examination  of  a  wife 
to  a  conveyance,  is  a  substitute  for  the  proceeding  at  common  law  by 
fine  and  recoveiy,  whereby  the  rights  of  the  wife,  on  the  one  hand, 
may  be  guarded,  and,  on  the  other  hand,  the  rights  of  the  grantee 
ma}-  be  assured.     Kerr  v.  Russell,  666. 

Impeachment  of  certificate. 

2.  Upon  what  ground.  As  a  fine  and  recovery  at  common  law  was 
subject  to  impeachment  for  fraud,  so  the  certificate  of  the  acknowledg- 
ment of  a  deed  by  a  wife  may  be  impeached,  but  the  proof  to  sustain 
such  a  charge  must  be  of  the  clearest,  strongest  and  most  convincing- 
character,  and  by  disinterested  witnesses.     Ibid.  666. 
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ACKNOWLEDGMENTS  OF  DEEDS.     Continued. 
Evidence  to  overcome  certificate. 

3.  The  unsupported  testimony  of  a  party  to  a  deed,  that  he  did  not 
execute  it,  will  not  prevail  over  the  official  certificate  of  the  officer 
taking  the  acknowledgment  thereof.     Kerry.  Russell,  666. 

4.  Where  the  official  certificate  to  a  deed  shows  that  the  wife,  on 
a  privy  examination,  acknowledged  the  execution  thereof,  which 
includes  signing,  and  that  she  freely  and  voluntarily  relinquished  her 
dower,  etc.,  as  required  by  law,  proof  that  the  signature  to  the  deed 
is  not  in  her  handwriting,  is  immaterial,  and  will  not  overcome  the 
evidence  afforded  by  the  certificate.     Ibid.  666. 

5.  The  act  of  an  officer  in  taking  the  privy  examination  of  a  wife, 
and  her  acknowledgment  of  a  deed,  is  in  the  nature  of  a  judicial  act, 
and  no  other  evidence  than  the  certificate  can  be  received  to  prove 
the  fact,  and  public  policy  forbids  that  the  certificate  shall  be  im- 
peached, after  a  lapse  of  years,  by  the  slippeiy  testimony  of  witnesses. 
Ibid.  666. 

6.  An  innocent  purchaser  of  land  has  a  right  to  rely  upon  the 
record  of  a  deed  which  shows,  upon  its  face,  that  a  wife  has  executed 
and  properl}-  acknowledged  a  deed  with  her  husband,  and  the  wife 
will  not  be  allowed  to  avoid  the  same,  as  to  such  a  purchaser  without 
notice,  by  showing  her  signature  to  be  a  forgery,  and  that  she  never, 
in  fact,  acknowledged  the  same.     Ibid.  666. 

ACTIONS. 
Must  be  brought  on  higher  security. 

1.  AVhere  a  party  has  different  securities  of  different  descriptions 
for  the  same  debt  or  demand,  and  from  the  same  person,  he  must 
found  his  action  on  that  security  which  is,  in  law,  of  the  higher 
nature  and  efficacy.  Thus,  assumpsit  can  not,  in  general,  be  sup- 
ported where  there  is  an  express  contract,  under  seal,  or  of  record, 
which  relates  to  the  same  subject  matter,  and  is  still  in  force,  but 
the  party  must  proceed  in  debt  or  covenant  where  the  contract  is 
under  seal,  or  in  debt  or  scire  facias  if  it  be  of  record,  even  though 
the  debtor,  after  such  contract  was  made,  expressly  promised  to  per- 
form it.    Leland  v.  Barry,  348. 

2.  So,  where. a  party,  being  liable  upon  a  replevin  bond,  promised, 
in  writing,  to  pay  the  amount  of  his  liability  by  the  next  term  of  court, 
if  no  suit  was  brought  on  the  bond,  but  the  bond  was  not  released,  it 
was  held,  that  no  action  would  lie  upon  the  subsequent  promise,  as  it 
could  not  merge  or  destroy  the  higher  security.     Ibid.  348. 

Successive  suits  for  accruing  damages. 

3.  For  malpractice  by  a  physician  in  setting  a  broken  arm,  suc- 
cessive suits  can  not  be  brought  from  time  to  time,  as  damages  in 
the  future  may  be  suffered,  but  the  recovery  is  once  for  all,  and  may 
embrace  prospective  as  well  as  accrued  damages.  Howell  v.  Goodrich, 
556. 
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ADMINISTRATION  OF  ESTATES. 
Application  to  sell  land  to  pay  debts. 

1.  Jurisdiction,  hoio  acquired.  In  a  proceeding  to  sell  lands  to  pay 
debts  of  a  deceased  person,  jurisdiction  of  the  persons  of  the  defend- 
ants is  acquired  by  service  or  by  appearance,  and  of  the  subject  mat- 
ter, by  the  filing  of  a  petition,  by  the  executor  or  administrator,  con- 
taining the  necessary  allegations,  which,  under  the  law,  calls  upon 
the  court  to  act.     Moffltt  et  al.  v.  Moffltt,  641. 

2.  Sufficiency  of  'petition  as  to  appointment  of  the  petitioner.  It  is 
not  essential,  to  confer  jurisdiction,  that,  the  petition  of  an  adminis- 
trator for  leave  to  sell  real  estate,  to  pay  debts,  shall  state  how  the 
petitioner  was  appointed,  or  that  he  was  appointed  by  a  court  having 
power.  It  is  sufficient  to  state  that  the  petitioner  is  the  administrator 
of  the  estate,  generally.     Ibid.  641. 

3.  As  to  statement  of  debts.  An  allegation  in  the  petition  "that 
there  are  debts  now  standing  against  said  estate,  which  have  been 

allowed,  to  the  amount  of dollars,  and  that  there  are  no  assets 

in  petitioner's  hands,  the  personal  property  being  all  exhausted,  where- 
with to  pay  said  debts,  without  selling  real  estate,"  is  a  sufficient 
statement  of  indebtedness  to  authorize  a  decree  for  the  sale  of  lands. 
Ibid.  641. 

4.  Former  decision.  The  rule  in  this  regard,  as  stated  in  Bree  v. 
Bree,  51  111.  367,  is  inaccurate.  What  should  have  been  said  is,  that 
there  must  be  some  allegation  that  there  are  debts  against  the  estate, 
and  that  there  is  no  personal  property,  or  there  being  such,  that  it  is 
insufficient  for  the  payment  of  debts.     Ibid.  641. 

5.  Sufficiency  of  petition  in  a  collateral  proceeding.  It  is  sufficient, 
to  give  jurisdiction,  where  the  allegation  is  made,  no  matter  how 
informally,  that  there  are  debts  against  the  estate,  that  the  personal 
property  is  insufficient  to  pay  them,  and  that  the  deceased  left  real 
estate.  More  formal  allegations  maybe  necessary  on  demurrer,  when 
it  may  be  necessary  to  show  that  the  petitioner  has  made  a  just  and 
true  account  of  the  personal  estate,  etc.  It  is  not  necessary  to  the 
jurisdiction  to  state  the  amount  of  the  debts.     Ibid.  641. 

6.  Decree  giving  longer  credit  than  the  statute  provides.  The  statute 
empowering  an  administrator  to  sell  real  estate  on  a  credit  of  not  less 
than  six  nor  moVe  than  twelve  months,  applies  only  where  the  decree 
of  the  court  gives  no  directions  as  to  the  sale,  and  it  is  not  even  error 
for  the  decree  of  sale  to  order  a  longer  or  different  credit  to  be  given. 
Ibid.  641. 

7.  Jurisdiction  to  render  second  decree.  Where,  after  a  decree  for 
the  sale  of  land  by  an  administrator,  the  court,  at  a  succeeding  term, 
makes  a  second  decree,  modifying  the  first,  without  a  new  notice  to 
the  defendants,  the  latter  will  be  void,  for  want  of  jurisdiction.  Ibid. 
641. 
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ADMINISTRATION  OF  ESTATES. 
Application  to  sell  land  to  pay  debts.     Continued. 

8.  Irregularities  in  sale  do  not  invalidate  it.  An  irregularity  in 
an  administrator's  sale  of  rAal  estate,  by  failing  to  comply  with  the 
statute,  will  not  invalidate  the  sale.  If  the  proper  notice  is  not  given 
of  the  sale,  it  can  be  taken  advantage  of  only  on  motion  to  set  the  sale 
aside.    Moffitt  et  al.  v.  Moffitt,  641. 

9.  N~o  confirmation  of  sale  necessary.  The  statute  does  not  require 
that  an  approval  of  an  administrator's  sale  of  land  shall  be  necessary 
to  vest  title  in  the  purchaser,  as  in  the  case  of  a  guardian's  sale. 
Ibid.  641. 

10.  Recital  of  decrees  in  deed.  Where  a  subsequent  decree  is  made, 
but  which  confers  no  power  to  sell,  and  is  intended  only  to  modify 
the  first  decree  as  to  the  credit  to  be  given,  the  administrator's  deed 
will  be  sufficient  if  it  contains  the  first  decree  onty.     Ibid.  641. 

11.  Failure  to  preserve  evidence  in  proceeding  to  sell  lands.  A  pro- 
ceeding by  an  administrator  to  sell  lands  to  pay  debts,  is  not  a  chan- 
cery proceeding;  but  if  it  were,  the  failure  to  preserve  the  evidence 
in  the  record,  upon  a  decree  of  sale,  in  nowise  affects  the  jurisdiction, 
and  can  not  be  urged  in  a  collateral  proceeding  attacking  the  sale. 
Ibid.  641. 

12.  Within  lohat  time  the  application  should  be  made.  See  LIMI- 
TATIONS, 15. 

Discovery  of  assets. 

13.  Waiver  of  defect  in  affidavit.  Where  a  party  charged  with 
having  effects  belonging  to  an  estate  in  his  possession,  etc.,  appears 
and  goes  to  trial  in  the  county  court  upon  the  merits,  this  will  be  a 
waiver  of  any  defects  in  the  affidavit  by  which  the  proceeding  is 
commenced.  Objections  to  the  affidavit  should  be  urged  before  sub- 
mitting to  the  jurisdiction  of  the  court.     Wade  v.  Pritchard,  279. 

14.  Evidence  not  confined  to  defendant's  answers.  Under  a  proceed- 
ing under  section  90  of  the  chapter  of  Wills,  R.  S.  1845,  the  court  is 
not  confined  to  the  examination  of  the  defendant,  but  either  party  has 
the  right  to  introduce  any  evidence  that  is  pertinent  to  the  issue.  The 
court  is  not  even  bound  to  examine  the  defendant  under  oath,  but 
may  do  so  in  its  discretion.     Ibid.  279. 

15.  Effect  of  a  former  discharge.  See  FORMER  ADJUDICA- 
TION, 5. 

AGENCY. 
What  constitutes  one  an  agent. 

j.  An  authority  to  one  to  receive  bids  for  property,  and  report  the 
same  to  the  owner  for  his  acceptance  or  rejection,  does  not  create  an 
agency,  so  as  to  prevent  such  party  from  exercising  a  power  of  sale 
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AGENCY.    What  constitutes  one  an  agent.     Continued, 

in   default   of  payment  of  the   purchase  money.     Dempster  et  al.  v. 
West,  613. 
Ratification  by  principal. 

2.  Inferred  from  circumstances.  Where  an  agent  exceeds  his 
authority,  there  need  not  be  an  express  ratification  to  bind  the  prin- 
cipal, but  a  subsequent  assent  may  be  inferred  from  circumstances, 
which  the  law  considers  equivalent  to  an  express  ratification.  Sear- 
ing et  al.  v.  Butler  et  al.  575. 

8.  Thus,  where  a  party  directed  a  commission  merchant  to  sell  a 
lot  of  wheat  for  him  at  not  less  than  $1.05  per  bushel,  with  the  privi- 
lege to  the  seller  to  deliver  the  same  at  his  option,  at  any  lime  during 
the  current  year,  and  the  merchant  sold  the  same  at  $1.02^  per  bushel, 
and  immediately  notified  the  principal,  who  made  no  reply,  and 
expressed  no  intention  to  disaffirm  the  sale  until  about  a  month  after- 
wards, when  wheat  had  advanced  considerably  :  Held,  that  a  ratifica- 
tion of  the  sale  was  properly  inferred  from  the  circumstances,  Ibid. 
575. 

Agent's  authority  to  sell  land. 

4.  Rule  of  construction  in  respect  thereto.  The  wrritten  authority  of 
an  agent  to  sell  lands  of  his  principal,  required  by  the  Statute  of 
Frauds,  must  receive  the  same  strict  interpretation  as  ordinary  writ- 
ten powers,  such  as  letters  of  attorney  or  letters  of  instruction,  in 
which  the  authority  is  never  extended  beyond  that  which  is  given  in 
terms,  or  is  absolutely  necessary  for  carrying  into  effect  that  which  is- 
expressly  given.     Bissell  v.  Terry  et  al.  184. 

5.  Construed  with  reference  to  surrounding  circumstances.  Where 
letters  written  by  the  owner  of  land  are  relied  on  as  conferring  an 
authority  to  sell  the  same,  they  will  be  construed  with  reference  to 
the  surrounding  facts  and  circumstances,  in  determining  whether  they 
were,  in  fact,  intended  to  authorize  the  party  addressed  to  make  a 
sale.     Ibid.  184. 

Sale  of  land  by  an  agent. 

6.  Whether  contract  binding  upon  principal,  in  a  particular  case. 
Where  a  real  estate  agent  of  Chicago  called  upon  the  owner  of  lots, 
situate  in  that  city,  to  know  if  they  were  for  sale,  and  the  owner  in- 
formed him  they  were,  and  fixed  his  lowest  price  thereon,  but  requested 
information  as  to  their  real  value,  and,  for  the  purpose  of  learning 
such  fact,  wrote  to  the  agent,  giving  their  numbers,  and  the  latter, 
instead  of  giving  the  desired  information,  sent  an  offer  for  their  pur- 
chase, which  was  declined,  the  owner  replying  that  he  adhered  to 
the  price  first  named  by  him,  and  the  agent,  on  receipt  of  this,  con- 
tracted, in  writing,  for  the  sale  of  the  lots  at  the  price  named,  which 
provided  that,  if  the  owner  should  not  ratify  the  same  as  to  the  in- 
cumbrances to  be  taken  to  secure  the  deferred  payments,  the  purchaser 
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AGENCY.     Sale  of  land  by  an  agent.     Continued. 

should  have  the  right  to  rescind  the  contract,  and  a  copy  of  the  con- 
tract was  sent  *to  the  owner  for  his  ratification,  and  the  owner,  on 
receipt  thereof,  imniediatery  returned  the  same,  with  a  letter  stating 
that  he  had  previously  sold  the  lots,  and  expressing  regret  that  the 
offer  had  not  come  sooner:  Held,  on  bill b}r the  purchaser  for  specific 
performance,  that  the  writing  given  by  the  agent,  under  the  circum- 
stances, never  became  a  complete  and  binding  contract  upon  the 
owner.    Bissell  v.  Terry  et  al.  184. 

7.  In  such  case,  even  if  the  agent  had  written  authority  to  sell  the 
lots,  but  did  not  choose  to  exercise  it  without  the  personal  approval 
of  his  principal,  and  sent  the  written  contract  to  him  to  be  ratified, 
this  would  leave  the  sale  incomplete;  and  the  agent,  after  notice  from 
his  principal  that  he  had  sold  the  property  to  another,  would  have  no 
power  to  complete  the  sale.    Ibid.  184. 

Revocation  of  agent's  authority. 

8.  Where  the  principal  disposes  of  the  subject  matter  of  the  agency, 
this,  by  implication  of  law,  will  operate  as  a  revocation  of  the  power 
of  his  agent  to  sell  the  same.     Ibid.  184. 

Where  agent  acts  for  both  parties. 

9.  The  contract  is  voidable  in  equity.  Where  an  agent,  employed  to 
sell  property,  sells  the  same  to  a  purchaser,  for  whom  he  is  acting  as 
agent  in  effecting  the  purchase,  the  seller,  in  equity,  may  avoid  the 
contract.     Fish  v.  Leser  et  al.  394. 

Property  in  hands  of  agent. 

10.  Whether  liable  for  his  debts.  Where  personal  property  is  in  the 
hands  of  a  party  merety  as  a  general  agent  of  the  owner,  with  author- 
ity from  the  owner  to  sell  the  same,  and  who  is  required  to  account 
for  the  proceeds  when  sold,  this  will  not  invest  the  agent  with  any 
title  to  the  propert}r,  so  as  to  make  it  liable  to  be  seized  on  execution 
or  attachment  against  the  agent.     Loomis  et  al.  v.  Barker,  360. 

Liability  of  principal  to  agent. 

11.  To  reimburse  the  latter  for  money  paid,  and  for  commissions. 
Where  a  commission  merchant,  by  direction  of  his  principal,  sold 
for  the  latter  5000  bushels  of  wheat,  to  be  delivered  at  any  time  dur- 
ing the  current  year,  at  the  seller's  option,  and  after  an  advance  in  the 
price  the  principal  refused  to  stand  to  the  contract,  and  the  merchant 
settled  with  the  buyer  by  paying  him  the  difference  between  the  con- 
tract price  and  the  market  value,  the  principal  being  unknown  to  the 
purchaser:  Held,  that  the  principal  was  liable  to  his  agent  for  the 
sum  so  paid  by  him,  and  also  for  his  commissions.  Searing  et  al.  v. 
Butler  et  al.  575. 

Husband  as  agent  of  his  wife. 

12.  In  respect  to  her  separate  interests.  See  MARRIED  WOMEN,  9. 
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AGENCY.     Husband  as  agent  of  his  wike.     Continued. 

13.  In  respect  to  improvements  erected  on  the  icife's  land  under  con- 
tract made  by  the  husband — when  agency  of  husband  implied.  See 
ESTOPPEL,  3,  4. 

Trespass  by  an  agent. 

14.  Liability  of  principal  therefor.     See  TRESPASS,  4. 

ALIMONY.    See  DIVORCE  AND  ALIMONY. 
ALTERATIONS.     See  CONTRACTS,  9,  10. 

AMENDMENTS. 
Amending  bill  after  default. 

1.  Effect  thereof.  When,  after  the  defendant's  default  is  taken  in  a 
suit  in  chancery,  the  complainant  amends  his  bill,  this  virtually  sets 
the  default  aside,  and  the  defendant  has  the  right  to  answer  the  same 
without  any  order  setting-  aside  his  default.    Lyndon  v.  Lyndon,  43. 

Amending  sheriff's  return. 

2.  At  subsequent  term— notice.  The  sheriff  may  amend  his  return 
of  service  upon  the  defendant  by  leave  of  the  court  after  the  term  at 
which  judgment  or  decree  is  rendered,  upon  notice  to  the  party  to  be 
affected  by  it,  and  if  the  record  shows  that  such  other  party  is  present 
in  court  at  the  time  of  granting  such  leave,  this  will  dispense  with 
the  necessitj'  of  a  notice.  National  Ins.  Co.  v.  Chamber  of  Commerce, 
22. 

APPEALS. 

When  an  appeal  should  be  prayed. 

1.  And  what  will  be  considered  thereon.  Where  a  judgment  is  ren- 
dered by  default,  and  at  the  same  term  a  motion  is  made  to  set  aside 
the  judgment  and  default,  and  allow  a  defense  to  be  put  in,  which 
motion  is  continued  to  a  succeeding  term,  at  which  it  is  overruled, 
and  an  appeal  is  then  prayed  and  allowed,  it  will  not  bring  in  question 
the  propriety  of  the  judgment  entered  at  the  preceding  term,  but.  only 
the  order  overruling  the  motion.  National  Ins.  Co.  v.  Chamber  of 
Commerce,  22. 

Appeal  from  county  to  circuit  court. 

2.  Of  the  proper  judgment.  Under  the  act  of  1872,  to  increase  the 
jurisdiction  of  county  courts,  the  circuit  court,  on  appeal  or  writ 
of  error  from  the  county  court,  may,  on  affirmance,  render  final  judg- 
ment, or  remand  the  case  to  the  count}1-  court  for  further  proceedings. 
Higgins  v.  The  People,  11. 

Appeals  from  justices  of  the  peace. 

3.  Whether  new  summons  required.  Where  an  appeal  is  perfected 
before  a  justice  of  the  peace,  from  a  judgment  rendered  by  him,  the 
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APPEALS.     Appeals  from  justices  op  the  peace.     Continued. 

opposite  party  is  bound  to  take  notice  of  the  fact,  and  follow  the  ap- 
peal to  the  circuit  court,  as  the  law  does  not  require  any, new  sum- 
mons or  notice  to  be  served>  on  him.    Fink  et  al.  v.  Disbrow,  76. 

4.  Defects  in  transcript,  etc.,  do  not  affect  the  jurisdiction  of  circuit 
court.  Technical  defects  in  an  appeal  bond,  or  in  a  justice's  tran- 
script, on  an  appeal  from  his  judgment  to  the  circuit  court,  will  not 
prevent  the  latter  court  from  taking  jurisdiction  of  the  appeal.  The 
party  objecting  should  obtain  a  rule  on  the  justice  or  party  appeal- 
ing, to  remedy  the  defects.     Ibid.  76. 

APPEAL  BONDS. 

Dated  in  blank. 

1.  It  is  no  objection  to  the  validity  of  an  appeal  bond,  that  it 
bears  date  the  blank  day  of  a  certain  month  named,  and  recites  a 
judgment  recovered  on  a  blank  day  of  the  previous  month,  in  case  of 
an  appeal  to  the  Supreme  Court.  It  is  nevertheless  a  voluntary  under- 
taking, and  obligatory.     Bills  et  al.  v.  Stanton,  51. 

Manner  of  execution  by  corporation. 

2.  Where  it  is  recited  in  the  body  of  an  appeal  bond,  given  on 
appeal  by  an  insurance  company,  that  the  company,  by  its  corporate 
name,  had  entered  into  the  obligation,  and  it  is  signed  by  its  presi- 
dent and  secretary,  and  sealed  with  its  corporate  seal,  it  will  be  a 
sufficient  execution  of  the  bond  in  the  name  of  the  company.    Ibid.  51. 

Requiring  too  great  a  penalty. 

3.  No  ground  for  reversing.  The  requiring  of  an  appeal  bond  in 
too  great  a  penalty  is  not  a  ground  of  error  for  reversing  the  judg- 
ment in  the  case  appealed  from.     Amick  v.  Young  et  al.  542. 

APPEARANCE. 

Cures  defective  service  of  process. 

1.  Where  a  defendant  appears  in  a  cause,  and  moves  the  court  to 
rule  the  plaintiff  to  file  a  more  specific  bill  of  particulars,  and  de- 
murs to  the  declaration,  this  will  cure  any  defect  in  the  service  of 
process  on  such  defendant,  and  the  subsequent  granting  of  leave  to 
withdraw  the  appearance,  which  is,  however,  not  done,  will  not'change 
the  rule.     Bills  et  al.  v.  Stanton,  51. 

2.  Where  the  record  of  a  case  tried  before  a  justice  of  the  peace 
shows  that  a  summons  was  issued  and  returned  served,  but  not  in 
what  manner  it  was  served,  and  that  the  defendants  appeared  and 
went  into  trial,  the  appearance  Mill  be  sufficient  to  give  the  justice 
jurisdiction  of  the  persons  of  the  defendants,  without  regard  to  the 
fact  whether  the  summons  was  served  or  not.    Fink  et  al.  v.  Disbrow,  76. 
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ARBITRATION  AND  AWARD. 

Award. 

1.  Must  embrace  all  matters  submitted.  The  general  doctrine  is, 
that  an  award  of  arbitrators  will  be  void  unless  it  comprehends  all 
the  matters  submitted  which  are  named  in  the  submission.  Tucker 
v.  Page,  179. 

2.  Presumption  in  that  regard.  Where  the  submission  is  general, 
and  an  award  of  one  or  more  things  is  made,  it  will  be  presumed, 
until  the  contrary  is  shown,  that  nothing  else  was  referred  or  submit- 
ted  to  the  arbitrators.     Ibid.  179. 

3.  Extent  of  submission.  Where  two  partners  submitted  to  arbi- 
tration all  the  differences  between  them  in  respect  to  their  partnership 
affairs,  in  general  terms,  it  was  held,  that  the  arbitrators  were  author- 
ized to  adjust  every  question  of  dispute  arising' out  of  the  partnership 
transactions,  however  complicated,  and  that  they  were  not  limited  to 
the  books  of  the  partnership  account.     Ibid.  179. 

4.  Variance  as  to  terms  of  submission.  Where  the  declaration  in  a 
suit  upon  an  award  averred  that  the  partnership  matters  submitted 
covered  a  period  of  twelve  or  thirteen  years,  and  the  testimony 
showed  the  same  thing,  there  will  be  no  variance  from  the  fact  that 
the  arbitrators  and  the  parties,  on  the  hearing,  acted  upon  a  settle- 
ment made  some  five  years  before,  as  the  settlement  was  merely  evi- 
dence upon  which  the  arbitrators  acted  in  stating  the  account  for  the 
whole  period  of  the  partnership.     Ibid.  179. 

5.  Award  must  pursue  the  submission.  Whether  the  submission  be 
general  or  special,  or  made  by  parol  or  by  writing  under  seal,  it  must 
be  substantially  pursued  in  making  the  award,  and  the  award  must 
be  certain  and  final  as  to  the  rights  of  the  parties.  But  certainty  to  a 
common  intent  is  all  that  is  required.     Ibid.  179. 

0.  Conclusiveness  of  award.  In  the  absence  of  proof  of  accident, 
fraud  or  mistake,  it  will  be  presumed  that  an  award  is  just  and  cor- 
rect, and  its  justness  or  correctness  wTill  not  be  re-tried  in  a  suit  to 
recover  the  amount  found  due  from  one  party  to  the  other.    Ibid.  179. 

7.  Impeaching  award.  Where  an  award  is  signed  by  all  the  arbi- 
trators, evidence  can  not  be  received  to  show  that  one  of  them  signed 
it  under  the  belief  that  it  would  not  be  binding,  or  would  not  be  legal. 
An  arbitrator  will  not  be  permitted  to  impeach  the  integrity  of  his 
own  conduct  or  that  of  his  co-arbitrators  in  making  the  award,  either 
as  to  its  execution,  delivery,  or  the  binding  effect  it  is  to  have.  Ibid, 
179. 

ASSESSMENT  OF  DAMAGES. 
On  default. 

By  whom  to  be  made.     See  DEFAULT,  1. 
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ASSIGNMENT. 
Bona  fide  assignee. 

1.  To  cut  &ff  defense.  Where  a  party,  by  arrangement  for  the  con- 
venience of  collection  ancbpayment,  takes  a  promissory  note,  payable 
to  another  person,  and  the  party  in  interest  delivers  the  same  to  A  in 
payment  of  a  debt,  and  the  latter  transfers  the  same  to  the  payee, 
neither  A  nor  the  payee  will  be  regarded  as  a  bona  fide  assignee,  in 
the  usual  course  of  business,  so  as  to  deprive  the  maker  of  any  de- 
fense he  has  as  against  the  real  owner,  for  whose  benefit  it  was  given. 
Belohradsky  et  al.  v.  Kului,  547. 

Assignee  after  maturity. 

2.  Takes  subject  to  all  defenses.  The  purchaser  of  a  promissory  note 
after  maturity  takes  it  subject  to  any  defense  that  exists  against  it  in 
the  hands  of  the  payee.  If  the  payee,  at  the  date  of  the  assignment, 
is  indebted  to  the  maker  in  a  sum  greater  than  is  due  on  the  note, 
such  indebtedness  may  be  set  off  in  an  action  on  the  note  by  the 
assignee.    Bissell  v.  Curran,  20. 

By  trustee  in  a  deed  of  trust. 

3.  The  assignment  of  a  deed  of  trust  and  the  note  secured  thereby, 
by  the  trustee,  having  no  interest  in  the  trust,  will  not  invest  any 
interest  or  title  in  one  not  beneficially  interested  in  the  trust.  It  will 
not  have  the  effect  of  a  sale  or  conveyance  hy  the  trustee  made  pursu- 
ant to  the  terms  of  his  deed.    McFarland  v.  Bey,  419. 

Striking  out  assignment. 

4.  The  holder  of  a  promissory  note  by  assignment  imay,  by  agree- 
ment of  the  assignor,  strike  out  the  assignment,  and  thus  re-invest  the 
assignor  with  the  legal  title,  without  reference  to  the  equitable  inter- 
est.   Dempster  et  al.  v.  West,  613. 

Proof  of  assignment. 

5.  When  party  seeking  to  foreclose  deed  of  trust  as  assignee  must 
prove  assignment.     See  PLEADING  AND  EVIDENCE,  8. 

Contract  for  sale  of  lakh. 

6.  Of  the  relation  between  the  assignee  of  the  purchaser  and  the  origi- 
nal vendor.     See  CHANCERY,  12. 

Alteration  of  note. 

Whether  an  assignee  will  be  protected.     See  CONTRACTS,  10. 

ATTACHMENT. 

For  cok tempt. 

In  disobeying  decree  for  alimony.  See  DIVORCE  AND  ALIMONY, 
3  to  6. 
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ATTORNEY  AT  LAW. 

Compensation  under  special  contract. 

1.  Where  an  attorney  at  law  takes  a  written  power  of  attorney  to 
transact  and  manage  certain  business  for  his  client,  which  fixes  his 
compensation  for  his  services  and  trouble  at  25  per  cent  of  the  net 
sum  realiz-'d  by  him,  if,  instead  of  attending-  to  the  business  himself, 
he  employs  Other  attorneys,  he  will  have  no  right  to  charge  their  fee 
to  his  client  in  addition  to  his  commissions,  and  he  will  have  no 
right  to  charge  a  fee  for  his  legal  services  above  the  compensation 
provided  in  the  contract.    Hughes  v.  Zeigler,  38. 

Costs  and  expenses. 

2.  Incurred  through  wrongful  act  of  attorney.  Where  an  attorney 
employed  to  transact  certain  business  for  his  client,  procures  a  third 
person  to  be  invested  with  the  legal  title  to  property  belonging  to  his 
client,  without  any  consideration  being  paid  therefor,  and  the  arrange- 
ment serving  no  beneficial  purpose  to  his  client,  and  he  afterwards 
incurs  expense  in  costs  and  attorney's  fees  in  getting  the  legal  title  in 
himself  instead  of  his  client,  he  will  have  no  legal  claim  to  be  reim- 
bursed or  allowed  for  such  expenses,  on  bill  for  au  account  by  his 
client  against  him.     Ibid.  38. 

Attorney's  fee. 

3.  Its  reasonableness,  in  a  given  case.  Where  the  propert}*-  involved 
in  litigation  belonging  to  an  infant  defendant  was  of  the  value  of 
about  $40,000,  and  the  suit  was  not  a  complicated  one,  presenting 
but  few  questions  of  fact  or  law,  and  one  not  requiring  any  consid- 
erable degree  of  skill  or  large  amount  of  labor,  it  was  held,  that  mi 
allowance  recommended  by  the  master  in  chancery  of  $109.02  to  the 
guardian,  for  expenses  incurred,  and  $3500  for  attorney's  fee,  was,  as 
to  the  latter  item,  too  large,  and  that,  under  the  circumstances,  $1000 
would  be  a  liberal,  if  not  a  large,  attorney's  fee.  Smith  v.  Smith  et  al. 
308. 

Attorney  and  client. 

4.  When  client  may  claim  purchase  made  by  his  attorney.  Where 
the  relation  of  client  and  attorney  actually  exists,  and  the  attorne}^ 
at  the  instance  of  his  client,  purchases  a  note,  which  is  secured  by 
mortgage  on  the  land  of  the  client,  at  a  considerable  discount,  the 
latter  will  be  entitled  to  the  benefit  of  the  purchase,  although  the 
attorney  may  have  bought  for  himself.    McDowell  et  al.  v.  Milroy,  498. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 

BILLS  OF  PEACE.     See  INJUNCTIONS,  5. 
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BLANK  PROCESS. 

Of  issuing  criminal  warrants  in  blank. 

Illegality  thereof.     See  PROCESS,  1. 

4 

BURDEN  OF  PROOF.     See  EVIDENCE,  17,  18,  19. 

CARRIERS. 
General  rule  of  liability. 

1.  The  liabilities  of  common  carriers  are  for  all  losses,  even  inevi- 
table accidents,  except  they  arise  from  the  act  of  God  or  the  public 
enemy.  By  the  act  of  God  is  meant  something  superhuman  or  some- 
thing in  opposition  to  the  act  of  man.  Chicago  and  Northwestern 
Railway  Co.  v.  Sawyer.  285. 

Duty  in  respect  to  goods  shipped  in  bond. 

2.  Where  a  carrier  receives  goods  for  transportation,  knowing 
they  are  subject  to  duty  to  the  United  States  government,  and  are 
being  shipped  from  one  collection  district  to  another,  and  that,  by 
the  law  of  Congress  and  the  regulations  of  the  revenue  department, 
they  can  be  delivered  only  into  a  bonded  warehouse,  to  be  reached  in 
compliance  only  with  certain  specific  regulations,  he  impliedly  under- 
takes that  the  goods  shall  be  safely  delivered  at  the  place  of  their 
destination  in  the  special  manner  required,  and  within  a  reasonable 
time,  and  if  a  loss  occurs  in  consequence  of  a  neglect  of  such  a\x\j 
the  carrier  will  be  liable.     Ibid.  285. 

3.  Where  a  carrier  received  goods  subject  to  duty,  for  transporta- 
tion to  Chicago,  which,  under  the  laws  of  Congress  and  the  regula- 
tions adopted  thereunder,  could  only  be  delivered  into  a  bonded 
warehouse,  under  the  superintendence  of  some  revenue  officer,  and 
that  could  only  be  done  on  written  notice,  which  facts  were  known 
to  the  carrier,  and  the  goods  arrived  at  their  destination,  but  the  car- 
rier neglected  to  notify  the  consignee  or  the  proper  revenue  officer 
of  their  arrival  until  they  were  accidentally  consumed  by  fire,  it  was 
held,  that  the  liability  of  the  carrier,  under  the  circumstances,  did  not 
cease  upon  the  arrival  of  the  goods  at  their  destination  and  that  of 
warehouseman  attach,  and  that  the  carrier  was  liable  to  the  consignee 
for  the  loss.     Ibid.  285. 

When  liability  terminates. 

4.  The  liabilit}r  of  a  common  carrier  by  railway,  as  such,  is  not 
terminated  until  the  goods  are  unloaded  from  the  car  and  placed  in 
store.  It  does  not  terminate  upon  the  arrival  of  the  car  containing 
the  goods  at  the  place  of  destination  and  the  placing  of  such  car  inside 
the  carrier's  freight  depot,  and  if  the  goods  are  destroj-ed  by  fire  while 
so  placed  in  the  freight  depot,  the  carrier  will  be  liable.  Chicago  and 
Northwestern  Railway  Co.  v.  Bensley  et  al.  630. 
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CARRIERS.     Continued. 
Carriers — warehousemen. 

5.  When  liability  of  carrier  ceases,  and  that  of  warehouseman  attaches. 
Where  goods  have  reached  their  destination  either  in  the  night  time 
or  on  a  Sunday,  or  where,  for  any  other  reason,  the  consignee  is  not 
ready  to  receive  them  on  their  arrival,  and  the  carrier  puts  them  in 
store,  or  in  the  charge  of^competent  and  careful  servants,  ready  to  be 
delivered  when  called  for,  the  carrier's  liability  as  insurer  ceases,  and 
lie  will  thereafter  be  liable  only  as  warehouseman,  and  if  the  goods  are 
destroyed  by  tire,  without  fault  on  his  part,  he  will  not  be  responsible. 
Rothschild  et  al.  v.  Michigan  Central  Railroad  Co.  164. 

Limitation  of  liability. 

6.  As  to  value  of  package.  An  express  company  has  the  right  to 
demand  from  a  consignor  such  information  as  will  enable  it  to  decide 
on  the  proper  compensation  to  charge  for  the  risk,  and  the  degree  of 
care  to  bestow  in  discharging  its  trust;  and  a  limitation  of  its  liabil- 
ity not  to  exceed  $50,  unless  the  value  of  the  goods  forwarded  is 
truly  stated,  if  brought  to  the  knowledge  of  the  consignor,  is  reason- 
able and  consistent  with  public  policy.  Oppenheimer  &  Co.  v.  United 
States  Express  Co.  62. 

7.  Distinction  as  to  character  of  restriction.  A  distinction  exists 
between  the  effect  of  those  notices  by  a  carrier  by  which  it  is  sought 
to  discharge  him  from  duties  which  the  law  has  annexed  to  his  em- 
ployment, and  those  designed  simply  to  insure  good  faith  and  fair 
dealing  on  the  part  of  his  employer.  In  the  former,  notice,  without 
assent  to  the  attempted  restriction,  is  ineffectual,  while  in  the  latter, 
actual  notice  alone  will  be  sufficient.     Ibid.  62. 

8.  As  against  carrier's  oion  negligence.  The  established  legal  con- 
struction of  conditions  in  the  contracts  of  carriers  exempting  them 
from  liability  is,  not  to  treat  them  as  providing  against  losses  or 
injuries  occasioned  by  actual  negligence  on  their  part.     Ibid.  62. 

9.  Waiver  of  restrictions  in  contract.  The  fact  that  an  express  com- 
pany has  settled  for  other  losses  without  insisting  on  the  restriction 
of  its  liability  in  the  contract,  will  not  preclude  it  from  raising  the 
question  of  its  liability  in  a  similar  case  subsequent!}^  arising.  Ibid. 
62. 

Fraudulent  concealment  op  value. 

10.  By  shipper.  Where  a  party  forwarded  jewelry  worth  $3800,  in 
a  box,  by  express,  taking  a  receipt  which  disclosed  on  its  face  that 
the  company  should  not  be  held  liable  for  any  loss  or  damage  of  any 
box,  package  or  thing,  for  over  $50,  unless  the  just  and  true  value 
thereof  was  therein  stated,  and  failed  to  state  the  value,  and,  in  con. 
sequence  thereof,  was  charged  a  less  premium  than  otherwise  would 
have  been  required,  it  was  held,  that,  independent  of  the  qualifying 
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CARRIERS.     Fraudulent  concealment  of  value.     Continued. 

words  in  the  receipt,  the  court  would  be  inclined  to  exempt  the  com- 
pan}-  from  liability,  on  the  ground  of  want  of  good  faith  in  not  dis- 
closing the  value  of  the  goods.  Oppenheimer  &  Co.  v.  United  States 
Express  Co.  62.  ' 

CATTLE  RUNNING  AT  LARGE. 
Distraining  cattle  damage  feasant. 

1.  As  cattle  may  lawfully  run  at  large  in  this  State,  and  the  owner 
of  land  can  not  recover  for  trespass  committed  by  them  upon  his  land 
unless  the  same  is  inclosed  by  a  lawful  fence,  it  follows  that  he  can 
not  take  them  damage  feasant,  and  hold  them  until  amends  are  made, 
as  there  is  no  injury  requiring  amends  where  he  can  not  maintain 
trespass.     Oil  v.  Rowley,  469. 

Impounding  animals. 

2.  Found  running  at  large  in  certain  counties.  See  IMPOUNDING 
ANIMALS. 

CAVEAT  EMPTOR. 
As  applied  to  judicial  sales.     See  SALES,  1 

CHANCERY. 
Where  there  is  a  defense  at  law. 

1.  Where  goods  are  sold  to  A,  who  gives  his  note  for  the  price, 
with  sureties,  under  an  agreement  that  he  is  to  peddle  the  same,  and 
the  proceeds  shall  be  taken  and  applied  in  payment,  the  proceeds, 
when  received  by  the  payee,  will  be  a  payment  on  the  notes,  and  the 
payee  will  have  no  right  to  appropriate  it  to  any  other  purpose  with- 
out  the  assent  of  the  sureties;  and  upon  bill  filed  by  the  sureties  for 
relief  against  a  judgment  at  law  recovered  by  the  creditor,  -on  the 
alleged  ground  that  payments  made  by  the  principal  debtor  had  been 
misapplied  by  the  creditor,  to  the  injury  of  the  sureties,  it  was  held, 
the  defense  was  complete  at  law,  under  the  plea  of  payment.  Mel- 
lendy  et  al.  v.  Austin  et  al.  15. 

2.  Of  the  diligence  required  in  pursuing  the  remedy  at  law.  Where 
a  party  has  a  defense  at  law  in  a  suit  against  him,  he  must  use  every 
reasonable  effort  to  make  it,  before  a  court  of  equity  will  relieve 
him,  and  usually  a  high  degree  of  diligence  will  be  required,  and  the 
accident  shall  not  only  have  occurred  preventing  the  defense,  but  it 
must  also  appear  that  it  could  not  have  been  remedied  by  the  use  of 
all  reasonable  precaution  and  effort.     Ibid.  15. 

3.  Where  a  party,  seeking  relief  against  a  judgment,  showed  that 
he  sent  a  draft  by  mail  to  his  attorney,  on  the  13th  day  of  May,  with 
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which  to  take  the  deposition  of  a  witness,  which  the  attorney  never 
received,  and,  supposing  the  defense  was  abandoned,  made  no  prepa- 
ration for  trial,  and  the  case  was  tried  September  9  following,  result- 
ing in  a  judgment  for  the  sum  claimed  by  the  plaintiff,  and  it  also 
appeared  that  the  defendant  resided  only  about  150  miles  from  the 
place  where  the  court  was  held:  Held,  that  the  party  was  guilty  of 
such  negligence,  in  preparing  for  his  defense  at  law,  as  to  prevent  a 
court  of  equity  from  interfering  with  the  judgment.  Mellendy  et  al 
v.  Austin  et  al.  15. 

Bill  for  an  account  between  partners. 

4.  On  bill  to  have  a  certain  purchase  declared  a  joint  one,  and  for 
a  share  of  the  profits  realized  by  the  defendant,  the  bill  also  showing- 
some  other  partnership  dealings,  it  is  not  error  to  dismiss  the  bill,  on 
finding  the  question  of  the  purchase  for  joint  benefit  against  the  com- 
plainant, instead  of  retaining  it  for  an  account,  where  theproofs  taken 
fail  to  show  anj^thing  due  the  complainant.    Adams  v.  Gaubert,  585. 

Creditor's  bill. 

5.  Pending  a  levy.  The  filing  of  a  creditor's  bill,  after  the  levy  of 
an  execution,  in  aid  of  the  execution  to  remove  a  cloud  upon  the 
title,  so  that  it  may  bring  its  value  when  sold,  is  not  an  abandonment 

of  the  levy.     Amick  v.  Young  et  al.  542. 

Removing  cloud  upon  title. 

6.  Although  a  deed  sought  to  be  set  aside  is  void,  and  the  party 
has  a  complete  remedy  at  law  by  the  action  of  ejectment,  yet,  if  the 
deed  was  procured  through  fraud,  he  may  have  relief  in  a  court  of 
equity,  and  have  it  set  aside  as  a  cloud  upon  his  title.  Moorev.Munn 
et  al.  591. 

Specific  performance. 

7.  Mattel'  of  discretion.  It  is  the  settled  doctrine  of  this  court  that 
a  party  can  not,  as  a  matter  of  right,  have  a  contract  specifically  en- 
forced in  equity,  but  that  the  exercise  of  this  power  rests  in  the  sound 
discretion  of  the  court  in  view  of  the  terms  of  the  contract  and  the 
surrounding  circumstances.  McCabe  v.  Crobier,  501 ;  Fish  v.  Leser 
et  al.  394. 

8.  Contract  must  be  fair.  Specific  performance  will  not  be  enforced 
unless  the  contract  has  been  entered  into  with  perfect  fairness,  and 
without  misapprehension,  misrepresentation  or  oppression,  or  where 
it  will  be  unjust  or  inequitable  to  do  so.     Fish  v.  Leser  et  al.  394. 

9.  Where  the  owner  of  a  city  lot,  being  weak-minded,  unacquainted 
with  business  matters,  and  understanding  the  English  language  im- 
perfectly, was  induced,  by  frequent  solicitations,  to  sign  a  paper 
authorizing  one  claiming  to  act  as  his  agent  to  sell  the  same  for  a 
certain  price,  and   important  facts,  having  a  bearing  upon  the  value 
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of  the  property,  were  concealed  from  him,  and  the  property,  then 
worth  $30,000,  was  sold  for  $21,000,  and  it  also  appeared  that  the 
person  acting  as  his  age/at  was  also  agent  for  the  buyer,  and  working 
in  his  interest:  Held,  that  as  the  contract  was  not  entered  into  with 
perfect  fairness,  and  without  misapprehension,  and  was  unjust  and 
inequitable,  a  court  of  equity  would  not  enforce  its  specific  perform- 
ance.    Fish  v.  Leber  et  al.  394. 

10.  When  sought  by  a  vendor — tender  of  deed,  whether  to  purchaser  or 
his  assignee.  Where  the  purchaser  of  land  assigns  his  contract  for  a 
deed  before  payment,  and  the  assignee  neglects  to  make  the  payments, 
a  tender  of  a  conveyance  preliminary  to  the  filing  of  a  bill  for  specific 
performance  by  the  vendor,  is  properly  made  to  the  original  purcha- 
ser.    Oorbus  et  al.  v.  Teed,  205. 

11.  Waiver  of  formal  objections.  Where  a  deed  is  tendered  of  land 
sold,  in  pursuance  of  the  contract,  which  is  refused  generally,  it  will 
be  too  late  to  object  to  the  tender,  on  bill  for  specific  performance, 
that  the  deed  was  executed  by  an  attorney  in  fact  of  the  vendor,  and 
no  power  of  attorney  was  shown,  as  it  is  an  objection  that  could  have 
been  readily  removed  if  made  at  the  time.     Ibid.  205. 

12.  In  case  of  assignment  by  purchaser.  In  case  the  purchaser  of 
land  assigns  his  contract  to  a  third  party,  the  assignee  will  have  the 
right  or  option  of  completing  the  contract,  and  thereupon  to  insist 
upon  a  conveyance  to  himself;  but  the  vendor  can  not  compel  him  to 
perform,  even  though  the  assignee  may  have  paid  something  on  the 
contract,  for  the  reason  that  there  is  no  contract  between  them.  The 
vendor,  in  such  a  case,  must  enforce  the  contract  against  the  original 
vendee.     Ibid.  205. 

13.  Of  the  proper  decree  on  bill  by  vendor.  On  bill  by  the  vendor  of 
land  for  specific  performance,  there  is  no  valid  objection  to  a  decree 
in  favor  of  the  vendor,  which  makes  the  clerk  of  the  court  custodian 
of  the  deed  tendered  by  the  complainant,  to  be  delivered  to  the  vendee 
on  payment  of  the  purchase  money  found  to  be  due.  The  vendor  is 
not  bound  to  part  with  his  title  until  the  money  is  paid  to  him,  or 
until  the  time  of  redemption  has  expired,  in  case  of  a  sale  of  the  ven- 
dee's interest.     Ibid.  205. 

14.  Default  or  laches.  Where  a  party  asking  the  specific  perform- 
ance of  a  contract  has  not  performed  his  part  of  the  contract,  or  shown 
any  readiness  to  perform,  and  after  great  delay,  unexplained  by  equit- 
able circumstances,  there  will  be  no  error  in  refusing  him  relief. 
McCabe  v.  Crosier,  501. 

15.  Although  the  purchaser  of  land  maybe  chargeable  with  laches 
in  performing  on  his  part  by  making  payment,  yet  if  his  laches  is 
waived  by  the  vendor  in  his  lifetime,  and,  on  bill  for  specific  per- 
formance against  his  heirs,  they  do  not  set  up  and  insist  on  his  laches 
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in  defense,  but  rely  upon  their  right  to  declare  a  forfeiture  under  the 
terms  of  the  contract,  which  they  were  not  in  a  position  to  enforce,  a 
specific  performance  of  the  contract  may  be  had.  Peck  et  al.  v.  The 
Brighton  Co.  200. 

Relief  to  defendant  without  cross-bill. 

16.  And  contrary  to  his  desire.  On  bill  by  the  holder  of  a  debt 
secured  by  a  deed  of  trust,  against  a  party  who  had  succeeded  to  the 
grantor's  interest,  and  another  who  had  acquired  half  of  the  debt  so 
secured,  to  foreclose  the  deed  of  trust,  it  was  held  error  for  the  court 
to  require  the  sale  of  the  premises  for  the  sums  found  to  be  due  both 
the  complainant  and  his  assignee,  he  not  having  filed  any  cross  bill 
asking  for  relief,  and  not  desiring  to  have  the  land  sold  for  the  money 
due  him.     Campbell  et  al.  v.  Benjamin  et  al.  244. 

Taking  answer  as  true. 

17.  The  statute  which  provides  that  the  defendant's  answer  shall 
be  taken  as  true  on  hearing  upon  bill  and  answer,  without  replica- 
tion, applies  only  to  cases  where  a  hearing  is  formally  set  or  ordered 
on  bill  and  answer.  It  does  not  apply  to  a  hearing  upon  bill,  answer 
and  proofs,  without  any  formal  order  for  the  same.  Corbus  et  al.  v. 
Teed,  205. 

18.  Where  parties  to  a  chancery  suit  willingly  go  into  trial  with- 
out the  issues  being  made  up  by  the  filing  of  a  replication,  and  the 
cause  is  heard  upon  evidence,  they  will  be  considered  as  having 
waived  the  formality  of  such  an  issue,  and  the  answer  will  have  no 
greater  effect  as  evidence  than  if  a  replication  had  been  filed.  Ibid. 
205. 

Sufficiency  of  proof. 

19.  Presumption.  Where  the  court,  in  its  decree  in  a  suit  in  equity, 
finds  that  a  deed  was  properly  executed  and  tendered,  and  the  certifi- 
cate of  evidence  does  not  purport  to  contain  all  the  evidence,  it  will 
be  presumed  that  the  court  heard  proof  sufficient  to  justify  the  find- 
ing, although  it  does  not  appear  in  the  record.     Ibid.  205. 

Reference  to  the  master. 

20.  To  state  an  account.  Where  it  was  stipulated,  in  a  suit  at  law, 
that  the  same  should  be  heard  by  the  court  as  an  equitable  proceed- 
ing, and  that  the  finding  of  the  court  should  include  all  matters 
triable  at  law  or  in  equit}%  and  the  balance  found  in  favor  of  such  as 
should  be  entitled  thereto,  the  same  as  if  separate  suits  had  been 
brought:  Held,  that  the  case  shoui-d  have  been  referred  to  the  master 
in  chancery  or  a  special  commissioner  to  state  and  report  an  account 
between  the  several  parties,  as,  under  the  stipulation,  the  suit  must  be 
treated  and  conducted  as  in  chancery.  Stewart  et  al.  v.  Kirk,  Admr. 
509. 
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21.  Whether  a  reference  to  state  an  account  requires  a  report  of  the 
evidence.  A  reference  of  a  cause  in  these  words:  "  It  is  hereby  stipu- 
lated that  this  case  be  referred  to  A  B,  as  commissioner,  to  take  the 
evidence,  and  report  the  balance  as  he  shall  find  the  same,  to  this 
court,"  was  held,  to  require  a  report  of  the  balance  of  the  account  as 
found  by  the  commissioner,  only,  and  not  as  requiring  him  to  report 
the  evidence,  and  that,  under  such  a  reference,  a  report  of  the  evi- 
dence was  unnecessary.    Prince  v.  Cutler,  267. 

22.  Reference  to  examine  and  report  facts.  Where  a  cause  is  referred 
to  a  master  to  examine  and  report  as  to  an}r  facts  in  a  case,  it  is  his 
duty  to  draw  the  conclusion  from  the  evidence  produced  before  him, 
and  to  report  that  conclusion  only,  and  it  is  irregular  and  improper 
for  him  to  set  forth  the  evidence  in  his  report  without  the  special 
direction  of  the  court.     Ibid.  267. 

23.  Taking  evidence  in  pencil.  The  preserving  of  the  evidence  on 
a  reference  to  a  special  master,  in  pencil,  is  objectionable,  and  should 
not  be  done;  but  the  court,  not  being  called  upon,  decline  to  express 
an  opinion  whether  a  decree  would  be  reversed  for  this  cause  alone. 
Ibid.  267. 

24.  Whether  report  of  "balance  should  give  a  detailed  statement  of 
accounts.  Where  all  the  items  of  an  account  are  admitted,  or  not  dis- 
puted, except  as  to  one  charge,  there  is  no  necessitj^  for  a  schedule 
showing  a  detailed  statement  of  the  various  items  composing  the 
whole  account.  In  such  a  case,  it  will  be  sufficient  to  set  down  the 
disputed  items  separately  in  the  report,  without  including  the  items 
not  controverted.     Ibid.  267. 

25.  Notice  of  hearing  before  master  on  reference.  If  the  parties  are 
present  and  take  part  in  the  proceedings  before  the  master  on  a  refer- 
ence, it  is  not  important  whether  they  had  notice  or  not,  as  the  only 
object  of  a  notice  is,  to  enable  them  to  be  present,  and  participate  in 
the  investigation;  and  where  a  case  is  referred  back  to  a  master  to 
correct  errors  in  his  former  report,  and  no  new  evidence  is  taken,  no 
notice  to  the  parties  is  necessary.     Ibid.  267. 

Exception  to  master's  report. 

26.  Of  the  mode  of  excepting.  A  party  desiring  to  have  the  decision 
of  the  master  reviewed  as  to  the  admission  or  rejection  of  evidence, 
or  the  principle  upon  which  an  account  is  stated,  should  file  excep- 
tions to  his  report  before  it  is  returned  into  cour.t,  pointing  out  the 
grounds  with  reasonable  certainty,  and  if  the  master  still  adheres  to 
his  rulings  and  report,  and  returns  it  into  court,  the  party  objecting 
may  then  file  his  exceptions  as  made  before  the  master,  upon  the 
hearing  of  which,  the  whole,  or  such  part  of  the  evidence  as  may  be 
material,  may  be  reviewed  by  the  court.     Where,  owing  to  surprise 
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or  accident,  objections  are  not  taken  before  the  master,  the  court  will 
allow  exceptions  to  be  filed  after  the  corning  in  of  the  report.  Prince 
v.  Cutler,  267. 

27.  Evidence  on  exceptions  to  report.  On  the  hearing  of  exceptions 
to  a  master's  report,  it  is  not  competent  to  read  affidavits  made  sub. 
sequent  to  it,  or  to  hear  any  evidence  that  was  not  before  the  master 
when  he  made  his  report.     Ibid.  267. 

28.  Mode  of  presenting  evidence  on  exception  to  master's  report.  If 
either  party  is  dissatisfied  with  the  master's  report,  he  may  except  lo 
the  same,  and  may  then  obtain  certified  copies  from  the  master  of  the 
depositions,  or  other  evidence  on  which  the  decision  of  the  master 

was  founded,  to  be  used  on  the  argument  of  the  exception.    Ibid.  267. 

Decree  pro  confesso. 

29.  Whether  it  should  be  as  to  original  bill,  for  default  of  answer  to 
amended  bill.  Where  the  matters  alleged  in  an  amendment  to  a  bill 
in  chancery  are  wholly  immaterial,  there  is  no  error  in  refusing  lo 
enter  a  decree  pro  confesso  as  to  the  original  bill,  which  had  been  an- 
swered, upon  taking  the  amended  bill  for  confessed  for  want  of  an 
answer.  The  only  error  in  such  a  case  is  in  allowing  a  decree  pro 
confesso  as  to  the  amendment.    Black,  Admr.  v.  Lusk,  70. 

Rehearing  in  chancery. 

30.  Upon  newly  discovered  evidence.  An  application  for  a  rehearing 
.n  a  cause  in  equity,  on  the  ground  of  newly  discovered  evidence,  is 
properly  denied  when  sucli  evidence  is  merely  cumulative  and  not 
conclusive.     Hall  et  al.  v.  Fullerton,  448. 

Awarding  execution. 

31.  On  bill  by  vendor  for  specific  performance.  A  decree  in  favor  of 
the  vendor  of  land,  on  bill  by  him  for  specific  performance  of  the 
contract  of  purchase,  finding  the  sum  due  the  vendor,  and  ordering 
the  sale  of  the  bargained  premises,  and  awarding  the  vendor  an  exe- 
cution for  any  unsatisfied  balance  of  the  purchase  money  that  may 
remain  after  the  sale,  is  proper.     Corbus  et  al.  v.  Teed,  205. 

Laches. 

32.  In  what  manner  availed  of.  The  rule  requiring  a  defendant  in 
a  chanceiw  suit  to  set  up  and  insist  on  the  complainant's  laches  in 
filing  his  bill,  is  for  the  purpose  of  enabling  the  complainant  to 
amend  his  bill  and  account  for  the  delay,  so  as  to  admit  proof  to 
meet  the  objection,  and  will  not  be  extended  to  a  case  where  the  bill 
attempts  to  account,  for  the  delay,  which  is  not  sustained  by  the 
proof.  In  the  latter  case  the  objection  may  be  made  without  first 
insisting  on  it  in  the  answer.    Hallet  al.  v.  Fullerton,  448. 

Mistake. 

33.  Correcting  mistakes  in  loills  and  contracts.     See  MISTAKE. 
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Bills  op  peace. 

34.  As  against  public  rights.     See  INJUNCTIONS,  5. 
Enforcement  op  trusts,     i 

35.  Inrespect  to  church  property.  See  CHURCHES  AND  CHURCH 
PROPERTY,  4. 

Amending  bill  after  default. 

36.  Operates  to  set  the  default  aside.     See  AMENDMENTS,  1. 

GRANTING:  A  NEW  TRIAL  AT  LAW. 

37.  By  a  court  of  chancery.     See  NEW  TRIALS,  11  to  17. 

CHATTEL    MORTGAGES.      See    MORTGAGES    AND    DEEDS    OF 
TRUST,  15  to  18. 

CHURCHES  AND  CHURCH  PROPERTY. 

Division  in  case  of  schism. 

1.  What  is  a  "schism."  Where  property  was  purchased  by  a  reli- 
gious society,  incorporated  under  the  laws  of  this  State,  and  paid  for 
by  voluntary  contributions  of  the  members,  and  it  was  agreed  at  the 
time,  between  all  the  members,  that  the  property  should  be  held  b}r 
the  trustees  for  the  common  use  and  benefit  of  the  members,  and  in 
case  of  a  schism  or  division,  for  anj*  cause,  there  should  be  a  fair  di- 
vision of  the  same  in  proportion  to  their  members,  and  a  similar  pro- 
vision was  adopted  in  their  constitution,  it  was  held,  that  by  the  term 
"schism"  was  meant  a  division  or  separation  of  the  members  of  the 
body  occasioned  by  a  diversity  of  opinion  on  religious  subjects,  and 
that  a  difficulty  growing  out  of  an  illegal  election  of  trustees  by  a 
majority,  and  their  excluding  the  minority  from  the  use  of  the  church, 
wTas  not  a  schism  to  justify  a  court  in  decreeing  a  division  of  the 
property.     Nelson  et  al.  v.  Benson  et  al.  27. 

Who  may  demand  a  division. 

2.  In  such  a  case,  there  must  be  a  division  or  separation  of  the 
church  into  two  religious  bodies,  and  there  must  be  a  separate  organ- 
ization of  a  part  of  the  original  church,  in  order  to  claim  a  partition 
of  the  church  property.  The  partition  must  be  applied  for,  not  by 
members  of  the  congregation  as  individuals,  but  by  an  organized 
religious  body  for  purposes  of  religious  worship,  and  the  division 
sought,  must  not  be  to  divert  the  property  from  the  uses  to  which  it 
is  devoted.     Ibid.  27. 

Illegal  election  of  church  trustees. 

3.  Remedy.  Where  the  majority  of  a  church,  pretending,  contrary 
to  the  fact,  that  a  portion  of  the  trustees  elected  had  resigned  and 
refused  to  act,  proceed  to  elect  others  in  their  place,  without  notice 
to  the  minority  of  the  congregation,  and  such  others  wrongfully  as- 
sume to  act,  the  law  furnishes  an  appropriate  remedy  against  them 
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by  quo  warranto,  or  by  bill  in  equity  to  restrain  their  wrongful  acts. 

Nelson  et  al.  v.  Benson  et  al.  27. 

Enforcing  trust  in  equity. 

4.  Church  property  vested  in  the  trustees  of  a  religious  body  is 
held  under  a  trust,  and  a  court  will  enforce  the  trust  and  hold  the 
trust  property  to  the  uses  for  which  it  was  originally  given,  but  it 
will  not  lend  its  aid  to  divert  the  property  from  the  original  uses  and 
purposes  to  which  it  was  devoted.     Ibid.  27 

CLOUD  UPON  TITLE.     See  CHANCERY,  6 

COMMISSION  MERCHANT.     See  FACTORS,  1  to  4. 

CONFESSION  OF  JUDGMENT. 

Practice  as  to  letting  tn  defense. 

1.  In  the  exercise  of  equitable  jurisdiction  by  courts  of  law  over 
confessions  of  judgment  by  warrant  of  attorney,  the  court  may  set 
aside  such  judgments,  in  whole  or  in  part,  to  let  in  a  defense  to  the 
merits.  But  the  rights  of  the  parties  can  be  as  fully  protected  \>y 
staying  all  proceedings  and  letting  the  judgment  stand  as  a  security 
until  the  merits  of  the  defense  are  heard  and  determined.  If  the  de- 
fense is  successful,  the  judgment  will  then  be  set  aside,  otherwise 
continue  in  force.     Norton  v.  Allen,  306. 

CONFLICT  OF  LAWS. 
By  what  law  a  contract  is  governed. 

1.  The  law  is  well  settled,  that  contracts  are  to  be  construed  ac- 
cording to  the  laws  of  the  State  where  made,  unless  it  is  presumed, 
from  their  tenor,  that  they  were  entered  into  with  a  view  to  the  laws 
of  some  other  State.  This  rule  applies  to  the  contract  of  a  carrier 
to  transport  goods  marked  to  a  party  residing  in  a  different  State. 
Pennsylvania  Co.  v.  Fairchild  et  al.  260. 

2.  A  conveyance  on  contract  for  the  sale  of  land,  situate  in  this 
State,  is  governed  by  the  laws  of  this  State,  and  not  by  those  of  the 
State  where  the  contract  is  made.     Bissell  v.  Terry  et  al.  184. 

CONSERVATOR. 

Conservator  of  insane  person. 

Of  his  liability  to  creditors  after  settlement.  See  INSANE  PER- 
SONS, 3. 

CONSIDERATION. 

Whether  sufficient. 

1.  Where  a  party,  employed  under  a  special  verbal  contract  to 
furnish  materials  and  erect  a  building,  finding  himself  unable  to  per- 
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form  without  great  loss,  owing  to  a  rise  in  prices,  informed  his  em- 
ployer that  he  would  not  comply  with  the  contract,  and  the  employer 
directed  him  to  go  on  rind  finish  the  work  and  he  would  pa}7  him 
what  was  right  for  it:  Held,  that  the  new  agreement  was  based  upon 
a  sufficient  consideration,  and  valid.  The  mutual  promises  of  the 
parties  were  sufficient  to  support  the  new  agreement.  Bishop  v.  Busse 
et  al.  403. 

CONSTITUTIONAL  LAW. 
Constitutionality  of  legal  tender  act. 

1.  The  decision  of  the  Supreme  Court  of  the  United  States,  upon  the 
constitutionality  of  the  Legal  Tender  Act  of  Congress,  is  of  paramount 
authority,  and  this  court  is  bound  by  whatever  construction  that  court 
places  upon  the  law.  Black,  Admr.  v.  Lusk,  70.  See  LEGAL  TEN- 
DER. 

Regulation  of  pursuits,  professions,  etc. 

2.  By  State  authority — not  prohibited  by  14tJi  amendment  to  const itu 
tion  of  U.  S,  The  14th  amendment  to  the  constitution  of  the  United 
States  was  adopted  to  shield  a  certain  class  of  persons,  known  as  freed- 
men,  from  legislation  by  which  their  newly  acquired  rights  might  be 
crippled  and  rendered  unavailing,  and  was  not  intended  to  interfere 
with  State  laws  for  the  regulation  of  pursuits,  professions,  or  the  use 
of  property.     Munn  et  al.  v.  The  People,  80. 

Regulating  public  warehouses. 

3.  Granting  of  special  privileges,  immunities,  etc.  The  prohibition 
in  section  22  of  article  4  of  the  new  constitution  of  this  State,  against 
"granting  to  an y  corporation,  association  or  any  individual,  any  special 
or  exclusive  privilege,  immmunity  or  franchise  whatever,"  extends 
only  to  the  passing  of  special  or  local  laws  for  such  purpose.  The 
act  of  April  25,  1871,  to  regulate  public  warehouses  and  the  ware- 
housing and  inspection  of  grain,  is  not  in  contravention  of  this  clause 
of  the  constitution.     Ibid.  80. 

4.  The  act  of  April  25,  1871,  entitled  "An  act  to  regulate  public 
warehouses,  and  the  warehousing  and  inspection  of  grain,  and  to  give 
effect  to  article  13  of  the  constitution  of  the  State,"  and  which  pro- 
vides a  maximum  rate  of  charges,  is  not  in  violation  of  that  clause  of 
the  Bill  of  Rights  which  declares  that,  "no  person  shall  be  deprived 
of  life,  liberty  or  property,  without  due  process  of  law,"  nor  of  that 
clause  which  provides  that,  "private  property  shall  not  be  taken  or 
damaged  for  public  use,  without  just  compensation."     Ibid.  80. 

5.  Every  subject  within  the  domain  of  legislation,  and  within  the 
scope  of  civil  government,  not  withdrawn  from  it  by  the  constitution 
of  the  State  or  of  the  United  States,  can  be  dealt  with  by  the  General 
Assembly  by  general  laws  to  affect  the  whole  State  and  all  the  people 
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within  it,  and,  independent  of  the  express  authority  conferred  by  the 
constitution,  the  regulation  of  warehouses  and  elevators  as  instrumen- 
talities affecting  trade  and  commerce,  would  be  a  legitimate  and  proper 
exercise  of  the  legislative  power.     Munn  et  al.  v.  The  People,  80. 

Depriving  one  op  his  pboperty. 

6.  Without  due  process  of  law — and  herein,  what  constitutes  property. 
The  constitutional  provision  prohibiting  the  deprivation  of  property 
is  not  infringed  by  a  proper  law  regulating  a  business  which  may 
render  property  used  to  carry  on  the  business  less  valuable.  If  the 
business  is  still  allowed  to  be  carried  on,  and  the  property  used  is 
allowed  to  exist,  and  its  possession  is  not  disturbed,  the  owner  can  not 
be  said  to  be  deprived  of  his  property.     Ibid.  80. 

7.  All  regulations  of  trade,  with  a  view  to  the  public  interests,  may 
more  or  less  impair  the  value  of  property,  but  they  do  not  come 
within  the  constitutional  inhibition,  unless  they  virtually  take  away 
and  destro}'-  those  rights  in  which  the  property  consists,  and  the  de- 
struction must  be,  for  all  substantial  purposes,  total.     Ibid.  80. 

8.  Anticipated  profits  are  not  and  can  not  be  held  and  regarded  as 
property  in  the  ownership  or  possession  of  him  who  owns  the  article 
out  of  which  profits  are  expected  to  flow.  They  are  not  in  esse,  and 
can  not  be  regarded  as  property  within  the  meaning  of  the  word  in 
the  constitutional  provision  against  being  deprived  of  the  same. 
Ibid.  80. 

9.  The  clause  in  our  Bill  of  Eights,  that  no  person  shall  be  de- 
prived of  property,  etc.,  without  due  process  of  law,  lias  never  been 
construed  by  the  courts  of  any  State,  whose  constitution  has  such  a 
provision,  as  to  deny  the  legislature  power  to  make  all  needful  rules 

.  and  regulations  respecting  the  use  and  enjoyment  of  property.  Fa- 
miliar instances  of  the  unquestioned  exercise  of  this  power  are  found 
in  laws  regulating  public  ferries  and  mills,  and  fixing  compensation 
in  the  shape  of  tolls,  fixing  the  value  of  the  use  of  money,  and  giv- 
ing municipal  bodies  power  to  regulate  the  charges  of  hackinen  and 
draymen,  and  the  weight  and  price  of  bread.     Ibid.  80. 

Special  legislation. 

10.  Whether  an  act  is  special  or  general.  A  statute  that  applies  to 
and  confers  the  same  general  powers  on  all  incorporated  towns  and 
cities  in  the  State,  is  not  necessarily  a  special  law,  and  is  not  inhib- 
ited by  any  provision  of  the  constitution  against  special  legislation. 
Streeter  v.  The  People,  595. 

11.  Restricting  power  to  license  sale  of  liquor.  A  statute,  general  in 
its  operation,  to  confine  the  power  to  license  the  sale  of  intoxicating 
liquors  to  incorporated  towns  and  cities,  where  the  police  force  is 
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more  efficiently  organized,  and  can  better  control  it,  will  not  be,  it 
seems,  an  unauthorized,  exercise  of  the  police  power  of  the  State  in 
providing  against  the  evil*  resulting  from  the  traffic  in  such  liquors. 
Streeter  v.  The  People,  595. 

Granting  special  or  exclusive  privileges. 

12.  Effect  of  act  of  1872  in  respect  to  sale  of  intoxicating  liquors. 
See  INTOXICATING  LIQUORS,  8. 

Police  power  of  the  State. 

13.  As  applied  to  the  sale  of  intoxicating  liquors.  See  INTOXI- 
CATING LIQUORS,  7. 

CONTEMPT. 
Notice  before  attachment  issues. 

1.  Copy  of  order  or  decree  not  necessary  to  be  served  on  defendant  before 
issuing  attachment.  As  a  party,  when  once  brought  into  court,  is  pre- 
sumed to  be  cognizant  of  every  step  taken  in  it  to  its  termination,  he 
is  not  entitled  to  notice,  or  to  be  served  with  a  copy  of  the  decree, 
before  an  attachment  is  issued  against  him  for  a  contempt  in  refusing 
to  pay  money  as  therein  required.  O'Callaghan  v.  O'Callaghan,  552. 
Refusing  to  pay  alimony.    See  DIVORCE  AND  ALIMONY,  3  to  6. 

CONTINUANCE. 
Requisites  of  affidavit  therefor. 

1.  The  requisites  of  an  affidavit  for  a  continuance'  on  the  ground  of 
the  absence  of  a  witness,  are,  that  it  shows,  first,  the  name  and  resi- 
dence of  the  witness,  and  the  materiality  of  his  testimony;  second,  the 
exercise  of  proper  diligence  to  procure  the  attendance  of  the  witness, 
and  third,  that  the  witness  can  be  had  at  the  time  to  which  it  is 
sought  to  have  the  trial  deferred.     Shirwin  v.  The  People,  55. 

CONTRACTS. 
What  constitutes  a  contract. 

1.  In,  respect  to  a  release  of  homestead  right.     See  HOMESTEAD,  9. 
Implied  contract. 

2.  Where  work  and  labor  is  done  under  an  express  contract,  a  suit 
to  recover  for  the  same  must  be  between  the  parties  to  the  contract, 
and  a  third  person,  though  benefited  by  it,  can  not  be  sued  upon  an 
implied  assumpsit.     Gompton  v.  Payne,  354. 

Contracts  construed. 

3.  As  to  time  of  acceptance  or  exercising  option.  Where  a  printing 
press  was  sold,  giving  the  purchaser  thirty  days,  after  it  was  set  up 
in  running  order,  to  determine  whether  he  would  keep  and  pay  for  it, 
the  seller  agreeing  to  keep  it  in  permanent  order,  it  was  held,  that  if 
the  purchaser  kept  the  same  after  thirty  days,  without  notice  of  his 
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election  not  to  keep  the  same,  he  was  responsible  for  the  price,  not. 
withstanding  he  made  objections,  within  that  time,  and  had  the  seller 
make  repairs,  as  that  would  be  referred  to  the  seller's  duty  to  keep  it 
in  repair.     Prairie  Farmer  Go.  v.  Taylor  et  al.  440. 

4.  Whether  a  contract  constitutes  one  a,  factor,  or  creates  the  relation 
of  vendor  and  purchaser ',  or  ])cirtners.     See  FACTORS,  1. 

Of  dependent  and  independent  undertakings. 

5.  Covenants  and  undertakings  are  construed  to  be  dependent  or 
independent,  according-  to  the  intention  of  the  contracting  parties,  if 
that  intention  can  be  discovered.  Where  the  covenants  or  under- 
takings are  independent  of  each  other,  one  party  may  maintain  an 
action  against  the  other,  without  averring  a  performance,  on  his  part, 
of  an  independent  undertaking,  or  averring  full  performance.  Ibid. 
440. 

6.  Where  the  plaintiff  agreed  with  the  defendant  to  put  up  a  print- 
ing press  for  the  latter,  in  complete  running  order,  at  a  certain  price, 
and  the  defendant  wras  to  elect,  within  thir.ty  days  thereafter,  whether 
he  would  keep  and  pay  for  it,  it  was  held,  where  the  defendant  kept 
the  press,  that  the  right  to  maintain  an  action  for  the  price,  when 
due,  became  absolute,  and  w^as  not  dependent  upon  the  further  under- 
taking of  the  plaintiff  to  keep  the  press  in  "order  permanently,"  and 
to  do  other  things  which  would  extend  long  after  the  time  fixed  for 
payment.     Ibid.  440. 

Written  agreement  changed. 

7.  By  a  subsequent  parol  contract.  Where  a  written  agreement 
showed  that  a  certain  price  was  to  be  paid  for  putting  into  a  building 
a  patent  screw  elevator,  and  at  the  conclusion  of  the  same,  the  con- 
tractor also  agreed  to  put  in  certain  heating  apparatus,  for  which  no 
price  was  named,  it  was  held  competent  for  the  contractor  to  prove  a 
subsequent  parol  agreement  in  relation  to  the  price  of  the  latter. 
Sharkey  et  al  v.  Miller,  560. 

8.  The  right  to  contract  includes  the  right  to  modify,  change  or 
abrogate  a  pre-existing  contract;  therefore,  any  contract  not.  under 
seal,  whether  in  writing  or  verbal,  may,  by  a  subsequent  verbal  eon- 
tract,  be  annulled  or  changed,  and  the  last  contract,  if  supported  by 
a  consideration,  will  bind  the  parties.     Bishop  v.  Busse  et  al.  403. 

Alterations. 

9.  Whether  they  operate  to  make  a  new  contract.  It  is  a  well  settled 
rule,  that  an  alteration,  even  in  a  material  part,  may  be  made  in  a 
deed  or  note,  and  after  execution  of  it  is  proved,  or  may  be  presumed, 
to  have  been  made  by  consent  of  all  parties,  where  they  are  compe- 
tent to  contract,  it  will  take  effect  from  the  time  of  the  alteration  as 
a  re-execution  of  it.  or  as  constituting  a  newr  contract.  Stiles  et  ux.  v. 
Probst,  382. 
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10.  Negligence  of  maker  of  note — writing  with  a  pencil.  If  a  party 
executes  a  promissory  note  with  a  material  part  written  only  in  pen- 
cil, subject  to  be  easily  ©rased,  so  as  to  leave  no  appearance  of  altera- 
tion  on  the  face  of  the  note,  such  as  interlining  in  pencil  the  words, 
"  without  interest,"  when,  by  ordinary  care  and  prudence,  he  could 
have  guarded  against  erasures,  he  will  be  guilty  of  negligence,  and 
can  not  defeat  its  collection  with  the  words  written  in  pencil  erased, 
in  the  hands  of  an  innocent  holder  taking  the  same  before  maturity, 
without  notice  of  any  alteration.    Seibel  v.  Vaughan,  257. 

When  contract  terminated. 

11.  Where  a  coal  company  employs  a  person  to  board  its  miners, 
there  being  no  time  fixed  for  the  continuance  of  the  agreement,  either 
party  may  terminate  it,  on  notice  to  the  other.  Refusing  to  pay  the 
board  agreed  to  be  paid  will  not,  of  itself,  destroy  the  contract,  but 
the  company  will  still  remain  liable  for  board  after  such  refusal. 
Chicago  and  Wilmington  Coal  Co.  v.  Liddeil,  639. 

Contract  to  insure  goods  in  store. 

12.  Liability  of  warehouseman  under  such  a  contract,  to  the  owner. 
See  INSURANCE,  1. 

Contracts  of  married  women. 

13.  Whether  a  charge  upon  their  separate  property.  See  MARRIED 
WOMEN,  6,  7,  8. 

Execution  of  contracts  by  corporations. 

14.  As  to  the  manner  thereof.  See  CORPORATIONS,  5,  6,  7; 
APPEAL  BONDS,  2. 

Mistake  in  the  name  of  a  party.  v 

15.  Avoided  by  pleading  and  proof.     See  MISTAKE,  5,  6. ' 

By  what  law  governed. 

16.  Contracts  for  sale  and  conveyance  of  lands  governed  by  lex  situs. 
See  CONFLICT  OF  LAWS,  2, 

17.  Generally.     Same  title,  1. 

CONVEYANCES. 
Deed  by  husband  and  wife. 

1.  Time  and  manner  of  execution  by  thewife.  Under  the  act  of  1869, 
many,  if  not  all,  the  formalities  required,  and  recording  if  required, 
by  former  statutes  in  respect  to  deeds  of  married  women,  are  dis- 
pensed with.  But  it  is  still  indispensable  that  the  wife  join  with 
her  husband  in  the  execution  of  the  deed,  though  it  is  not  required 
that  she  shall,  in  order  to  join  with  him,  execute  it  at  the  same  time. 
She  may  execute  the  same  years  after  her  husband,  and  if  it  is  then 
delivered,  it  will  be  good.    Stiles  et  ux.  v.  Probst,  382. 
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TO  PASS  THE  ESTATE  OF  A   MARRIED  WOMAN. 

2.  Degree  of  strictness  required.  Greater  strictness  is  required, 
where  a  married  woman  seeks  to  convey  her  own  real  estate,  than 
where  the  estate  of  the  husband  is  conveyed,  for  the  reason  that  her 
deed  does  not  take  effect  by  delivery,  as  in  the  other  case.  Her  deed 
for  her  estate  becomes  operative  only  by  her  acknowledgment  in  the 
mode  prescribed  by  statute.     Kerr  v.  Russell,  666. 

Delivery  of  a  deed. 

3.  General  requisites  to  delivery.  It  is  an  essential  prerequisite  that 
the  deed  or  instrument  in  question  should  be  understood  by  the  par- 
ties to  be  completed  and  ready  for  delivery,  in  order  to  have  a  mere 
placing  of  it  in  the  hands  or  possession  of  the  grantee  or  his  agent 
construed  into  a  delivery.    Stiles  et  ux.  v.  Probst,  382. 

4.  When  a  deed  is  to  be  considered  as  delivered.  Where  a  deed  or 
mortgage,  purporting  on  its  face  to  be  the  joint  [instrument  of  the 
grantor  and  his  wife,  but  which,  in  fact,  was  not  executed  by  the  lat- 
ter, was  recorded  by  the  grantor,  and  retained  by  him  for  several  years 
thereafter,  when  the  same  was  executed  and  acknowledged  by  the 
wife,  and  then  delivered,  it  was  held,  from  the  fact  that  it  was  the  in- 
tention of  both  parties  that  the  instrument  was  to  be  executed  by  the 
wife,  that  it  could  not  be  regarded  as  delivered  until  after  its  execu- 
tion by  the  wife.     Ibid.  382. 

5.  Of  a  second  delivery.  While  it  is  true  there  can  be  but  one  de- 
livery of  the  same  deed,  yet  if  the  deed  after  delivery  is  altered  by  con- 
sent of  the  parties,  by  the  wife  of  the  grantor  executing  the  same,  and 
thereby  releasing  her  dower,  and  then  delivered,  this  will  not  be  re- 
garded as  a  re-delivery  of  the  same  deed,  but  of  a  new  one,  and  the 
last  delivery  will  be  good,  and  the  deed  will  take  effect  from  such  de- 
livery.    Ibid.  382. 

Administrator's  deed. 

6.  Of  its  requisites.     See  ADMINISTRATION  OF  ESTATES,  10. 
Description  of  land  in  a  deed. 

7.  Whether  the  meridian  or  the  county  controls.  See  DESCRIP- 
TION, 1. 

CORPORATIONS. 

Who  is  a  stockholder. 

1.  In  a  suit  to  charge  one  as  a  stockholder,  under  section  9  of  the 
act  of  February  18,  1857,  it  appeared  that  no  certificate  of  stock  was 
ever  issued  to  the  defendant;  that,  at  the  first  meeting  of  the  com- 
pany, he  signed  a  paper,  with  others,  by  which  he  agreed  to  take 
$5000  stock;  that  he  acted  as  president  of  the  company,  and,  while 
so  acting,  admitted  to  several  persons  that  he  had  an  interest  in  the 
company  to  the  extent  of  $4000  or  $5000:  Held,  that  the  facts  showed 
the  defendant  to  be  a  stockholder,  so  far  as  the  rights  of  creditors 
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were  concerned,  and  that  a  certificate  of  stock  was  not  necessary  to 
constitute  him  a  stockholder.     Conoith  et  al.  v.  Culver,  502. 

2.  Where  the  defendant,  who  had  signed  a  paper  agreeing  to  take 
a  certain  sum  in  the  stock  of  a  private  corporation,  retained  the  same 
in  his  possession,  but  it  was  produced  frequently  at  the  meetings  of 
the  directors,  and  treated  as  a  subscription,  the  defendant  being  the 
president  of  the  company,  it  was  held,  that  such  retention  by  him,  as 
the  chief  officer  of  the  company,  could  not  have  the  effect  to  show 
that  he  never  became  a  stockholder,  as  against  a  creditor  of  the  com- 
pany.    Ibid.  502. 

Voting  by  proxy. 

3.  Of  the  right.  Where  the  charter  of  a  private  benevolent  society 
authorized  the  society  to  elect  its  "directors  or  managers  at  such 
time  and  place,  in  such  manner  as  may  be  specified  in  its  by-laws," 
and  gave  power  to  make  by-laws  not  inconsistent  with  the  constitu- 
tion and  laws  of  this  State,  or  of  the  United  States:  Held,  that  a  by- 
law authorizing  its  members  to  vote  at  all  elections,  etc.,  either  in 
person  or  \>y  proxy,  was  valid,  and  not  inconsistent  with  the  constitu- 
tion and  laws  of  the  State.  People  ex  rel.  Chritzman  et  al.  v.  Crossley 
et  al.  195. 

4.  Presumption  as  to  regularity  of  proxies.  Where,  at  an  election  of 
directors  of  an  incorporated  benevolentsociety,  the  only  objection  made 
was  to  the  right  to  vote  by  proxy,  it  was  held,  on  quo  warranto  against 
the  directors  elected,  in  the  absence  of  proof  that  the  persons  executing 
the  proxies  were  members  of  the  society,  or  that  the  proxies  were 
properly  executed,  that  it  would  be  presumed  that  the  proxies  were 
regular  and  proper.     Ibid.  195. 

Execution  of  contracts  by  corporations. 

5.  The  execution  of  a  lease  or  sealed  instrument,  by  the  president 
of  a  private  corporation,  in  his  own  name,  for  the  company,  will  be 
a  good  execution  by  the  company,  and  binding  upon  it,  and  not  upon 
the  president.    Northwestern  Distilling  Co.  v.  Brant,  658. 

6.  Where  it  becomes  a  question  whether  a  contract  executed  by  an 
officer  of  a  corporation,  is  that  of  the  corporation  or  of  the  officer,  the 
court  will  look  to  the  conclusion  of  the  instrument,  as  well  as  its 
commencement,  for  the  description  of  the  parties.     Ibid.  658. 

7.  In  this  case,  the  lease  in  suit  described  the  president  of  an  in- 
corporated company  as  the  party  of  the  second  part,  and  the  covenant 
sued  on  was  by  "the  said  party  of  the  second  part,"  and  the  conclu- 
sion recited  that  the  parties  thereto  had  set  their  hands  and  seals  to 
the  same,  and  the  name  of  the  company  was  written  before  the  second 
seal,  after  which  was  written  the  words,  "by  Edward  Lawrence,  presi- 
dent:"    Held,  that  it  was  competent  to  allege  in  the  pleadings  and 
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Execution  of  contracts  by  corporations.     Continued. 

show  Ivv  the  proof,  that  the  company  intended  to  made  the  lease  and 
covenant.    Northwestern  Distilling  Co.  v.  Brant,  058. 

Manner  op  executing  appeal  pond. 

8.  By  a  corporation.     See  APPEAL  BONDS,  2. 
Service  of  process  on  corporation. 

9.  Service  upon  an  agent.     See  PROCESS,  2. 

COSTS. 

Charges  of  guardtan  ad  litem. 

1.  Against  whom  to  be  taxed  as  costs.  "Where  a  court  allows  a  guar- 
dian ad  litem  a  reasonable  sum  for  his  charges  and  expenditures  in 
defending  for  an  infant  defendant  in  a.  suit  in  equity,  and  taxes  the 
same  as  costs,  it  must  he  taxed  against  the  person  at  whose  instance 
the  appointment  of  the  guardian  was  made.    Smith  v.  Smith  et  al.  308. 

2.  Where  a  bill  in  chancery,  or  a  petition,  prays  for  the  appoint, 
ment  of  a  guardian  ad  litem  for  an  infant  defendant,  and  one  is 
appointed,  in  the  absence  of  anything  appearing  in  the  record  that  it 
was  made  on  the  motion  of  some  other  person,  it  will  be  presumed 
that  the  appointment  was  made  on  the  motion  of  the  complainant  or 
petitioner,  and  in  such  a  case  the  court  will  have  no  power  to  tax  the 
charges  of  the  guardian  ad  litem  against  the  infant  defendant.  Ibid. 
308. 

3.  Amendment  of  1872  does  not  affect  prior  rights.  The  repealing 
clause  of  the  Chancery  Code  of  1872  provides  that  that  act  shall  not 
be  construed  to  affect  any  rights  that  may  have  accrued,  etc.,  when  the 
same  took  effect.  Therefore,  if  the  sixth  section  of  that  act  changed 
the  prior  rule,  and  made  the  charges  of  a  guardian  ad  litem  charge- 
able as  costs  against  the  infant  defendant,  it  can  have  no  application 
on  rights  accrued  and  for  services  performed  before  such  act  took 
effect.     Ibid.  308. 

4.  Taxing  of  charges  must  be  in  original  suit.  The  taxing  of 
charges  in  favor  of  a  guardian  ad  litem  must  be  in  the  original  suit, 
and  while  it  is  still  pending,  and  can  not  be  made  after  the  case  has 
been  disposed  of  and  gone  from  the  docket.  A  petition  for  such  tax- 
ation while  the  cause  is  pending,  will  be  regarded  but  a  continuation 
of  the  original  cause.     Ibid.  308. 

5.  When  the  guardian  ad  litem  has  his  remedy  against  the  minor's 
estate.     See  GUARDIAN  AD  LITEM. 

Judgment  for  costs. 

6.  Embraces  only  legal  costs.  Where  a  plaintiff  in  replevin  before 
a  justice  of  the  peace  recovers  judgment  for  costs,  it  does  uot  em- 
brace all  the  costs  and  charges  claimed,  but  only  all  the  plaintiff's 
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COSTS.    Judgment  for  costs. 

legal  costs  to  be  taxed,  and  any  charge  for  services  not  enumerated 
in  the  statute,  is  not  embraced  in  such  judgment.   Chasev.DeWolf,  47. 

CREDITORS. 

Creditors  of  insane  persons. 

Of  their  remedy.     See  INSANE  PERSONS,  1,  2. 

CREDITOR'S  BILL.     See  CHANCERY,  5. 

CRIMINAL  LAW. 
Indictment. 

1.  Sufficient,  if  in  the  language  of  the  statute.  Under  the  statute  of 
this  State,  it  is  sufficient  for  an  indictment  to  state  the  offense  in  the 
language  of  the  statute  creating  the  same,  or  so  plainly  that  its  nature 
may  be  easily  understood.     McOutcheon  v.  The  People,  601. 

2.  When  indictment  should  allege  a  scienter.  Where  the  intent  is 
mentioned  as  an  element  of  the  offense  created  by  law,  it  ought  to  be 
alleged  in  the  indictment;  but  where  the  law  is  silent  as  to  motive, 
no  intent  need  be  averred.     Ibid.  601. 

Indictment  for  perjury. 

3.  Its  requisites.  It  is  a  well  settled  rule  that  it  must  appear  on 
the  face  of  the  facts  set  forth  in  the  indictment,  that  the  matter  sworn 
to  and  upon  which  the  perjury  is  assigned,  was  material,  or  there 
must  be  an  express  averment  to  that  effect.  The  materiality  of  the 
matter  sworn  to  must  depend  upon  the  state  of  the  cause  and  the  na- 
ture of  the  issue  in  question.     Pollard  v.  The  People,  148. 

Indictment — information. 

4.  In  respect  to  sale  of  intoxicating  liquors.  See  INTOXICATING 
LIQUORS,  1,  2,  3. 

Technical  objections  not  favored. 

5.  When  the  charge  against  a  party  in  an  indictment  is  so  plainly 
stated  that  he  may  know  how  to  make  his  defense,  and  the  jury  may 
readily  understand  the  nature  of  the  accusation,  the  trial  ought  to  be 
conducted  solely  with  a  view  to  determine  whether  the  accused  is 
guilty  or  innocent.  This  court  is  not  inclined  to  regard  with  favor 
mere  trivial  objections,  interposed  for  no  other  purpose  than  to  ob- 
struct the  administration  of  justice.     Mapes  v.  The  People,  523. 

Jurisdiction  to  try  for  misdemeanors. 

6.  Of  the  concurrent  jurisdiction  of  circuit  and  county  courts.  Under 
the  constitution,  the  circuit  courts  have  original  jurisdiction  in  all 
cases  in  "law  and  equity,"  and  the  legislature  can  not  deprive  them 
of  the  jurisdiction  to  try  persons  charged  with  misdemeanors.  It 
ma}r,  however,  confer  concurrent  jurisdiction  of  such  matters  upon 
county  courts.   Therefore,  it  is  not  error  for  the  circuit  court  to  refuse 
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CRIMINAL  LAW.  Jurisdiction  to  thy  for  misdemeanors.  Continued. 
to  certify  a  case  of  misdemeanor  to  the  county  court.  As  both  courts 
have  jurisdiction  of  such  offenses,  under  the  law  of  1872  for  increas- 
ing- that  of  the  county  court,  and  the  constitution,  it  follows  that  the 
first  obtaining-  jurisdiction  in  a  particular  case,  may  retain  it  until  it 
pronounces  judgment.    Mapes  v.  The  People,  523. 

Homicide — resisting  an  arrest. 

7.  Whether  murder  or  only  manslaughter.  It  is  a  general  rule  that, 
when  persons  have  authority  to  arrest  or  imprison,  and  while  using 
the  proper  means  for  that  purpose,  are  resisted  in  so  doing  and  killed, 
it  will  be  murder  in  all  who  take  part  in  such  resistance.  But  if  the 
process  be  defective  in  the  form  of  it,  as,  if  there  be  a  mistake  in  the 
name  of  the  person  on  whom  it  is  to  be  executed,  or  if  the  name  of 
such  person,  or  of  the  officer,  be  inserted  without  authority,  or  after 
the  issuing  of  the  process,  or  if  the  officer  exceed  his  authority,  the 
killing  of  the  officer  in  such  a  case,  by  the  person  sought  to  be  arrested, 
will  not  be  murder,  but  manslaughter  only.  Bafferty  v.  The  People, 
111. 

8.  Three  things  are  to  be  attended  to  in  matters  of  this  kind — the 
legality  of  the  deceased's  authority,  the  legality  of  the  manner  in 
which  he  executed  it,  and  the  defendant's  knowledge  of  that  authority ; 
for  if  an  officer  be  killed  in  attempting  to  execute  a  writ  or  warrant 
invalid  on  the  face  of  it,  or  if  issued  with  a  blank  in  it,  and  the  blank 
is  afterwards  filled  up  by  one  having  no  authority,  or  if  issued  with 
an  insufficient  description,  or  against  a  wrong  person,  or  out  of  the 
district  in  which  alone  it  could  lawfully  be  executed,  or  if  a  private 
person  interfere  and  act  in  a  case  where  he  has  no  authority  by  law 
to  do  so,  or  if  the  defendant  have  no  knowledge  of  the  officer's  busi- 
ness, or  of  the  intention  with  which  a  private  person  interferes,  and 
the  officer  or  private  person  be  resisted  and  killed,  the  killing  will 
be  manslaughter  only.     Ibid.  111. 

Perjury. 

9.  On  the  question  of  the  materiality  of  the  alleged  false  testimony. 
On  the  examination  of  a  party  as  to  his  qualification  to  become  bail 
for  a  party,  under  indictment,  in  the  sum  of  $3,000,  the  material  point 
of  inquiry  is,  not  whether  such  person  is  worth  $40,000,  but  whether 
he  is  fully  able  to  discharge  the  obligation  he  proposes  to  assume. 
If  that  sum,  with  interest  and  costs,  can  readily  be  made  out  of  his 
property,  it  is  wholly  immaterial  whether  he  is  worth  ten  times  that 
amount,  and  if  his  testimony  in  the  latter  respect  is  false,  perjury  can 
not  be  assigned  upon  it.     Pollard  v.  The  People,  148. 

10.  So,  if  such  party,  on  his  examination  as  to  his  sufficiency  for 
bail,  stated  that  he  owned  400  tons  of  hay,  which  proved  to  be  true, 
and  that  it  was  situated  in  a  certain  village  and  was  worth  $8  per  ton, 
it  is  not  material  if  the  hay  was  not  situated  in  the  village,  but  just 
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outside  of  it,  and,  therefore,  he  can  not  be  convicted  of  perjury,  if  he 
in  fact  did  own  the  hay,  and  it  was  worth  about  what  he  testified  to, 
its  precise  location  not  being  material.     Pollard  v.  The  People,  148. 

11.  It  is  the  act  of  false  swearing-,  in  respect  to  a  matter  material 
to  the  point  of  inquiry,  which  constitutes  the  crime  of  perjury,  and 
not  the  injury  which  it  may  have  done  to  individuals,  or  the  degree 
of  credit  which  was  given  to  the  testimony.  The  fact  that  the  testi- 
mony, alleged  to  be  false,  caused  the  court  to  accept  the  party' as  bail, 
will  not  supply  or  constitute  an  equivalent  for  a  want  of  materiality 
in  the  testimonj7"  charged  to  be  false.     Ibid.  148. 

Evidence  in  criminal  cases. 

12.  As  to  legality  of. process,  in  case  of  the  killing  of  an  officer  attempt- 
ing an  arrest.  Where  a  defendant,  on  an  attempt  to  arrest  him  under  a 
void  warrant  for  an  offense  not  committed  in  view  of  the  officer  hold- 
ing the  process,  kills  an  assistant  of  the  officer,  to  prevent  being 
arrested,  the  defendant,  on  a  trial  for  murder,  has  the  right  to  show 
in  evidence  the  fact  of  the  invalidity  of  the  warrant,  to  enable  the 
jury  to  determine  whether  the  killing  is  murder  or  manslaughter 
only.  If  the  process  is  shown  to  be  void,  this  will  reduce  the  homi- 
cide to  manslaughter,  unless  the  proof  shows  express  malice  towards 
the  deceased.     Rafferty  v.  The  People,  111. 

13.  Rape — declarations  of  prosecutrix  in  impeachment  of  her  testi- 
mony. On  the  trial  of  one  for  rape,  upon  the  proper  foundation  being 
laid,  evidence  that  the  prosecutrix  had  declared  that  the  accused  was 
not  guilty,  and  that  the  prosecution  was  carried  on  to  extort  money 
from  him  or  his  friends,  is  material,  and  properly  admissible  in  the 
defense.     Shincin  v.  The  People,  05. 

14.  Character  of  prosecutrix.  It  is  the  general  rule  that  the  char- 
acter of  the  prosecutrix,  on  a  charge  of  rape,  maybe  impeached;  but 
this  must  be  done  by  general  evidence  of  her  reputation  in  that 
respect,  and  not  by  evidence  of  particular  instances  of  unehastitj'. 
Ibid.  55. 

15.  When  proof  of  particular  acts  of  unchastity  admissible.  But 
where  the  prosecutrix  testified  that  she  was  unconscious,  and  did  not 
know  whether  the  accused  committed  the  rape  or  not,  and  the  prose- 
cution proved  by  a  physician,  who  examined  her  three  weeks  after- 
wards, that  she  did  not  then  bear  the  physical  evidences  of  virginity, 
and  gave  it  as  his  opinion  that  she  had  had  carnal  connection  with  a 
man  at  some  time  before:  Held,  that  it  was  competent  to  rebut  the 
inference  sought  to  be  drawn  from  this  evidence,  by  showing  either 
a  previous  voluntary  connection  with  the  accused,  or  particular 
instances  of  unchastity  with  any  other  man,  as  well  as  to  show  by 
other  medical  testimony  that  the  theory  of  the  doctor  testifying  was 
unreliable.     Ibid.  55. 
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16.  On  the  trial  of  one  for  rape,  the  accused  sought  to  lay  the 
foundation,  for  the  inference  of  voluntary  intercourse  between  him- 
self and  the  prosecutrix  while  she  lived  at  the  house  of  defendant's 
step-father,  by  proving  that  she  was  in  the  habit  of  following  him 
about  the  house.  On  objection  to  the  testimony,  the  court  said  :  "  I 
do  not  think  it  competent,  and  even  if  she  did  follow  him,  it  would 
not  show  she  wanted  a  rape  committed  upon  her : "  Held,  that  the  evi- 
dence was  legitimate  and  proper,  and  that  the  remark  of  the  court 
was  not  proper,  even  if  the  evidence  wras  properly  excluded.  Shtrwin 
v.  The  People,  55. 

Sale  of  intoxicating  liquors. 

17.  Prosecutions  in  respect  thereto.  See  INTOXICATING  LI- 
QUORS. 

DAMAGES. 

In  an  action  of  replevin. 

What  damages  recoverable.     See  REPLEVIN,  8. 

Exemplary  damages.     See  MEASURE  OF  DAMAGES,  3,  4. 

Excessive  damages.     See  NEW  TRIALS,  9,  10. 

DEBTOR  AND  CREDITOR, 
Becoming  one's  creditor  without  his  consent.    See  HEIRS,  2. 

DEDICATION. 
For  purposes  of  a  public  street.    See  HIGHWAYS,  3,  4,  5. 

DEEDS  OF  TRUST.     See  MORTGAGES  AND  DEEDS  OF  TRUST. 

DEFAULT. 

By  whom  damages  to  be  assessed. 

1.  Under  section  40  of  the  Practice  Act  of  1871-2,  upon  a  default 
in  an  action  at  law,  the  court  has  full  power  to  assess  the  plaintiff's 
damages  without  a  jury,  unless  a  jury  is  demanded  by  one  of  the 
parties.    National  Ins.  Go.  v.  Chamber  of  Commerce,  22. 

Amending  bill  after  default. 

2.  Operates  to  set  aside  the  default.     See  AMENDMENTS,  1. 

DELIVERY. 
Delivery  of  deeds.    See  CONVEYANCES,  3,  4,  5. 
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DEPOSITIONS. 
Of  their  requisites. 

1.  Certificate  of  official  character  of  person  taking.  Where  a  depo- 
sition is  taken  by  a  commissioner,  no  certificate  of  his  official  char- 
acter is  necessary.     Kendall  v.  Limberg,  355. 

2.  Mistake  in  certificate  as  to  the  commission.  A  commissioner  tak- 
ing- a  deposition  under  a  commission,  is  not  required  to  certify  any- 
thing in  respect  to  the  commission,  and  therefore  if  he  undertakes  to 
describe  it  in  his  certificate,  and  misdescribes  the  name  of  the  clerk 
who  issues  it,  it  will  be  no  ground  for  suppressing  the  deposition. 
Ibid.  355. 

3.  Mistake  of  party'' s  name  in  certificate  of  administering  oath.  Where 
the  names  of  the  parties  to  the  suit  are  properly  described  in  the  cap- 
tion of  a  deposition,  a  subsequent  mistake  in  the  christian  name  of 
the  plaintiff,  in  the  certificate  of  the  swearing  of  the  witness,  will  not 
be  fatal,  as,  taking  the  whole  deposition  together,  there  can  be  no 
doubt  that  the  witness  was  properly  sworn.     Ibid.  355. 

DESCENTS. 

Widow  as  heir  of  deceased  husband. 

1.  Effect  of  jointure  in  bar  of  dower.  Where  a  party,  in  anticipa- 
tion of  marriage,  conveyed  to  his  intended  wife  certain  real  estate, 
which  was  declared  to  be  a  jointure  in  full  recompense  and  satisfac- 
tion for  dower,  or  any  claim  of  dower  on  her  part,  the  latter  joining 
in  the  execution  of  the  same  to  evince  her  assent  to  the  provisions 
thereof,  and  after  the  marriage  the  husband  died  intestate,  leaving  no 
child  or  children,  or  descendants  of  any  child:  Held,  that  this  ante- 
nuptial contract  did  not  bar  the  widow  from  claiming  as  heir  of  her 
husband,  and  that,  under  the  statute,  she  took  as  such  heir  one-half 
of  the  real  and  all  the  personal  estate  of  her  deceased  husband,  left 
after  the  payment  of  his  debts.  Sutherland  et  al.  v.  Sutherland  et  al. 
481. 

Heirship  as  distinguished  from  dower. 

2.  The  right  to  dower  is  perfect  when  there  has  been  an  ownership 
in  real  estate  by  the  husband,  during  coverture,  and  the  wife  survives 
the  husband,  although  the  ownership  may  have  been  but  momentary, 
and  the  husband  can  not  defeat  the  same  by  any  act  of  his,  nor  can 
the  widow  be  deprived  of  it  by  creditors  of  her  husband.  The  heir, 
on  the  other  hand,  has  no  interest  in  the  property  until  the  intestate's 
death,  and  the  inheritance  may  be  convej^ed  away  by  the  intestate  in 
his  lifetime,  or  it  may  be  exhausted  by  creditors  after  his  death,  so 
as  to  deprive  the  heir  of  everything  to  which  he  might  otherwise  be 
entitled.     Ibid.  481. 
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DESCRIPTION. 
Description  op  land  in  a  deed. 

1.  Whether  the  meridian  or  the  county  controls.  Where  a  mortgage 
described  the  laud  as  "a  certain  tract  of  land  situate,  lying  and  being 
in  the  county  of  Warren,  and  State  of  Illinois,  known,  designated  and 
described  as  follows,  to-wit:  the  south-west  quarter  of  section  12,  in 
township  8  north,  range  2  west  of  the  third  principal  meridian:" 
Held,  that  the  description  by  the  meridian  would  prevail  over  that 
by  the  county.     Sickmon  v.  Wood,  329. 

Boundaries  op  land. 

2.  Whether  sufficiently  proved.  On  the  trial  of  an  action  of  eject- 
ment for  premises  described  as  a  strip  of  land  50  feet  wide  and  1000 
feet  long,  bounded  by  four  named  streets,  the  plaintiff,  after  proving 
title  to  a  certain  quarter  section  of  land,  was  asked  in  what  govern- 
ment subdivision  a  strip  of  land  50  feet  wide  and  1000  feet  long  was 
situated,  giving  its  boundaries  precisely  as  in  the  declaration,  except 
that  in  the  question  it  was  referred  to  as  bounded  on  the  west  by 
Front  street,  while  in  the  declaration  it  was  described  as  bounded  on 
the  west  by  West  street;  and  lie  answered,  it  was  in  the  quarter  sec- 
tion to  which  he  had  proved  title.  The  proof  was  objected  to  gener- 
ally: Held,  that  the  variance  was  immaterial,  as,  rejecting  the  bound- 
ary on  the  west,  the  land  was  sufficiently  identified  by  the  other 
boundaries  with  the  calls  and  length  given.  Chicago  and  Alton  Rail- 
road Co.  v.  Morgan,  492. 

DISCRETIONARY. 

Specific  performance. 

How  far  discretionary.     See  CHANCERY,  7. 

DISTRAINING  CATTLE  DAMAGE  FEASANT.     See  CATTLE  RUN- 
NING AT  LARGE,  1. 

DISTRESS  FOR  RENT. 
Tenant  may  recoup.     See  LANDLORD  AND  TENANT,  5. 

DIVORCE  AND  ALIMONY. 

Alimony. 

1.  And  solicitor's  fees  pendente  lite.  During  the  pendency  of  a  suit 
for  divorce,  the  court  ma}r  rightfully  allow7  the  wife  alimony  pendente 
lite  on  a  proper  showing,  where  she  has  no  means,  and  also  a  reason- 
able sum  for  her  solicitor's  fees,  and  money  to  enable  her  to  develop 
her  cause  of  action  and  bring  it  to  a  speedy  trial.  Newman  v.  New- 
man, 167. 

2.  Solicitor's  fees  after  the  suit  is  terminated  adversely  to  wife.  After 
the  final  hearing  of  a  suit  for  divorce  brought  b}~  the  wife,  upon  her 
bill  and  cross-bill  of  the  husband,  in  which  the  wife  is  defeated,  and 
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DIVORCE  AND  ALIMONY.    Alimony.     Continued. 

her  bill  dismissed,  and   a  divorce  granted  to  the  husband,  it  is  error 
for  the  court  to  require  the  husband  to  pay  the  wife's  solicitor's  fees. 
Newman  v.  Newman,  167. 
Enforcing  decree  for  alimony. 

3.  By  attachment.  The  mere  fact  that  a  decree,  in  a  divorce  suit, 
for  the  payment  of  alimony,  is  made  a  lien  upon  the  defendant's  real 
estate,  which  may  be  sold  in  discharge  of  the  decree,  furnishes  no 
sufficient  reason  why  an  attachment  should  not  issue  against  the  de- 
fendant, requiring  him  to.  show  cause  why  he  should  not  be  adjudged 
guilty  and  punished  for  contempt,  in  refusing  to  obey  the  order  of  the 
court,  or  for  setting  aside  the  same  when  issued.  O'Callaghan  v. 
O'Callaghan,  552. 

4.  The  circuit  court,  on  decreeing  a  divorce  and  alimony,  has  the 
undoubted  power  to  award  an  attachment  for  non-compliance  with 
the  order  for  the  payment  of  alimony.  But  there  seems  to  be  no 
necessity  for  calling  this  power  into  action  when  the  decree  is  made 
a  lien  on  the  defendant's  land.     Andrews  v.  Andrews,  609. 

5.  Inability  of  party  may  be  shown  in  discharge.  Wheias  a  party  is 
brought  before  the  court  on  attachment  for  not  paying  money  as  re- 
quired  by  decree,  he  may  show,  in  discharge  of  the  rule,  that  his  dis- 
obedience was  not  wilful,  but  was  solely  on  account  of  his  pecuniary 
inability,  or  some  other  misfortune  over  which  he  had  no  control. 
O'Callaghan  v.  O'Callaghan,  552. 

6.  Pendency  of  petition  to  modify  decree.  The  pendency  of  a  peti- 
tion by  the  defendant  to  change  the  terms  of  a  decree  for  the  pay- 
ment of  alimony  and  to  reduce  the  same,  does  not  operate  to  vacate 
the  original  decree,  and  therefore,  this  fact,  as  well  as  the  pendency 
of  negotiations  between  the  parties  to  settle,  does  not  operate  to  pre- 
vent the  issuing  of  an  attachment  against  the  defendant  for  a  con- 
tempt, in  not  making  payment  as  ordered,  or  furnish  ground  to  have 
such  writ  set  aside  on  motion.     Ibid.  552. 

AS  TO  AMOUNT  OF  ALLOWANCE. 

7.  Where  the  husband  owned  not  more  than  $6000  or  $70©0  worth 
of  property,  real  and  personal,  and  was  liable  for  $1000  mortgage  on 
his  land  and  for  $250  debts  contracted  by  his  wife,  and  the  main  part 
of  his  income  was  derived  from  sixty-five  acres  of  land,  and  the  annual 
increase  of  a  few  head  of  cattle,  it  was  held,  that  a  decree  on  divorce 
giving  the  wife  $2800  was  excessive,  and  that  $2000,  payable  in  install- 
ments, would  be  a  reasonable  and  proper  sum.  Andrews  v.  Andrews, 
609. 

8.  On  divorce,  the  wife  is  not  entitled  to  one-third  of  the  husband's 
means  as  alimony,  or  any  other  specified  portion  of  his  estate.  It 
should  only  be  for  such  sum,  for  the  maintenance  of  the  wife,  and  the 
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DIVORCE  AND  ALIMONY. 
As  to  amount  of  allowakce.     Continued. 
care  of  the  children,  if  any,  as,  from  the  circumstances  of  the  parties 
and  the  nature  of  the  case,  shall  be  fit,  reasonable  and  just.   Andrews 
v.  Andrews,  609. 

DOWER. 
Character  of  right  of  dower. 

As  distinguished  from  that  of  heirship.     See  DESCENTS,  2. 

EJECTMENT. 

Whether  the  action  will  lie. 

1.  At  the  suit  of  a  municipal  corporation,  for  the  wrongful  occupancy 
of  a  public  street.     See  HIGHWAYS,  1. 

Plaintiff  must  haye  legal  title 

2.  The  plaintiff  in  ejectment,  if  he  recovers  at  all,  must  do  so  on 
the  strength  of  his  own  title,  and  this  must  be  a  legal,  not  a  merely 
equitable,  title.     Vallette  v.  Bennett,  632. 

ERROR. 
Error  will  not  always  reverse.    See  PRACTICE   IN  THE  SU- 
PREME COURT,  3  to  6. 

ESTOPPEL. 

Holding  another  out  as  owner. 

1.  Where  the  owner  of  property  holds  out  another,  or  allows  him 
to  appear  as  the  owner  of,  or  as  having  full  power  of  disposition 
over  the  property,  and  innocent  parties  are  thus  led  into  dealing  with 
such  apparent  owner  or  person  having  the  apparent  power  of  dispo- 
sition, they  will  be  protected.     Anderson  v.  Armstead,  452. 

2.  The  rights  of  persons  so  dealing  in  such  a  case,  do  not  depend 
upon  the  actual  title  or  authority  of  the  person  with  whom  they  have 
directly  dealt,  but  they  are  derived  from  the  act  of  the  real  owner, 
which  precludes  him  from  disputing,  as  against  them,  the  existence 
of  the  title  or  power  he  caused  or  allowed  to  appear  to  be  vested  in 
the  person,  upon  the  faith  of  whose  title  or  power  they  dealt.  Ibid 
452. 

Application  of  rule  to  married  women. 

3.  In  respect  to  their  separate  property.  Married  women,  in  having 
the  powers  and  privileges  of  feme*  sole  conferred  upon  them,  with 
respect  to  their  property,  must  assume  the  responsibilities  and  duties 
which  necessaril}^  follow;  and  if  a  married  woman  holds  out  to  the 
world  that  her  husband  owns  her  property,  or  allows  him  so  to  act  as 
to  induce  such  belief,  or  that  he  has  power  to  bind  her,  others  dealing 
with  him,  on  the  faith  of  its  truth,  will  be  protected  against  her. 
Ibid.  452. 
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ESTOPPEL.    Application  of  rule  to  married  women.     Continued. 

4.  Mechanic's  lien  on  land  of  the  wife  under  contract  made  by  the  hus- 
band. Where  a  married  woman,  being,  in  the  possession  of  a  house 
and  lot  with  her  husband,  neglects  to  record  the  deed,  showing  her 
title,  until  after  her  husband  has  contracted  for  improving  the  same, 
and  knows  of  the  fact  that  her  husband  has  made  such  contract, 
and  is  present  on  several  occasions  at  the  house,  during  the  progress 
of  the  work,  and  hears  the  contractor  and  her  husband  conversing 
about  the  same,  and  fails  to  make  known  her  claim  to  the  property, 
and  repudiate  the  acts  of  her  husband,  and,  after  the  work  is  com- 
pleted, she  and  her  husband  occupy  the  house,  she  will  be  estopped 
from  denying  that  her  husband  was  acting  as  her  agent  in  making 
the  contract,  in  a  suit  by  the  contractor  to  enforce  a  lien  for  what  is 
due  him.     Anderson  v.  Armstead,  452. 

TO  DENY  POWER  OP  CORPORATION  TO  ACT. 

5.  Where  a  party  acted  as  the  president  of  a  private  corporation, 
and  held  it  out  to  the  world  as  legally  organized  and  acting,  although, 
in  fact,  the  whole  of  its  capital  stock  was  never  subscribed,  it  was 
held,  that,  when  sought  to  be  charged  as  a  stockholder  by  a  creditor 
of  the  company,  he  was  estopped  from  setting  up  suchvfact  for  the 
purpose  of  showing  that  the  company  could  not  exercise  the  functions 
of  a  corporation,  or  enter  into  contracts  on  which  he  could  be  made 
liable.     Corwith  et  al.  v.  Culver,  502. 

TO  DENY  VALIDITY  OP  TRUST  DEED. 

6.  Or  right  to  give  the  same.  Where,  after  the  execution  of  a  deed 
of  trust  by  a  party  on  land  to  which  he  held  the  legal  title,  the 
defendant  purchased  the  same  from  a  grantee  of  such  part}',  and 
received  a  conveyance,  with  full  knowledge  of  the  existence  of  the 
incumbrance,  and  the  circumstances  showing  that  he  agreed  to  pay 
off  the  same,  or  the  amount  of  the  incumbrance  was  deducted  from 
the  price  he  paid,  and  went  into  possession  under  such  purchase, 
and  received  the  rents  and  profits,  and  when  the  trustee  was  about  to 
sell  the  property,  his  father-in-law,  to  prevent  the  sale,  at  the  defend- 
ant's request,  purchased  half  of  the  debt  so  secured,  and  reserved  an 
option  to  purchase  the  balance  in  one  year,  and  agreed  that,  if  he  did 
not,  the  creditor  might  foreclose  without  let  or  hindrance  for  the  bal- 
ance due  him,  and  the  defendant  made  several  payments  of  interest: 
Held,  that,  from  the  relations  of  the  parties  and  the  facts,  it  would  be 
inequitable  to  allow  the  defendant  to  set  up,  in  defense  of  a  bill  to 
foreclose  the  trust  deed,  that  the  grantor  had  no  right  to  give  the 
deed  of  trust,  for  the  reason  that  he  held  the  legal  title  in  trust  for 
his  infant  son,  whose  claim  the  defendant  had,  in  the  meantime, 
acquired.     Campbell  et  al.  v.  Benjamin  et  al.  244:. 

Confirming  trustee's  act  by  dekd. 

7.  Who  will  be  estopped  thereby.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,,  14. 
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ESTOPPEL.     Continued. 

TO  CLAIM  A  HOMESTEAD  RIGHT. 

8.  What  will  operate  to  create  an  estoppel.     See  HOMESTEAD,  11 

TO  DENY  A  DEDICATION. 

9.  For  purposes  of  a  public  street.     See  HIGHWAYS,  4. 

EVICTION. 
Eviction  by  landlord,  of  tenant. 

What  constitutes,  and  effect  thereof.  See  LANDLORD  AND  TEN- 
ANT,  1  to  4. 

EVIDENCE. 
Parol  evidence. 

1.  To  vary  written  contract.  No  rule  of  law  is  better  settled  than 
that  the  evidence  of  a  contract  can  not  exist  partly  in  writing-  and 
partly  in  parol.  Parol  evidence  is  inadmissible  to  vary,  enlarge, 
modify  or  contradict  a  written  contract,  by  showing  what  was  said 
in  reference  to  it  before  or  at  the  time  of  its  execution.  Hartford 
Fire  Ins.  Co.  v.  Webster,  392. 

2.  What  an  insurance  agent  may  say  as  to  the  effect  or  waiver  of 
certain  conditions  in  the  policy  of  insurance  while  the  contract  is 
being  made,  can  not  be  received  to  explain  or  vary  the  effect  of  the 
written  contract.     Ibid.  392. 

3.  It  is  a  general  rule  of  law  that,  where  parties  have  deliberately 
put  their  engagements  in  writing,  in  such  terms  as  import  a  legal 
obligation  without  any  uncertainty  as  to  The  object  or  the  extent  of 
such  engagement,  it  is  conclusively  presumed  that  the  whole  engage- 
ment of  the  parties,  and  the  extent  and  manner  of  their  undertaking, 
was  reduced  to  writing,  and  there  is  an  end  of  parol  evidence  to  show 
what  the  parties  meant.     Emery  v.  Mohler,  221. 

4.  To  show  a  mistake.  Where  a  party,  in  his  bond,  bound  himself 
to  conve}-  to  another  280  acres  of  Wisconsin  land,  to  be  selected  by 
the  latter  from  a  list  of  lands  described  in  the  bond  itself,  and  made 
no  reference  to  any  other  paper  for  their  identification,  it  was  held, 
that  the  obligor  could  not  allege  in  his  bill,  to  reform  the  bond  for  a 
mistake  in  the  description  of  one  of  the  tracts  which  had  been 
selected,  a  parol  contract,  and  prove  by  parol  that  the  obligee  was  to 
select  his  land  from  those  described  in  a  registered  certificate  of  pur- 
chase.    Ibid.  221. 

5.  It  follows,  from  the  general  rules  of  evidence,  that  a  party  who 
resorts  to  equity  for  the  correction  of  a  written  instrument  in  a  cer- 
tain specified  particular,  can  not  introduce  parol  evidence  of  an 
original  parol  contracr,  or  terms  or  stipulations  at  variance  with  the 
other  provisions  of  the  written  instrument,  as  to  which  no  fraud,  mis- 
take or  surprise  is  alleged.     Ibid.  221. 
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EVIDENCE.     Parol  evidence.     Continued. 

6.  To  vary  written  subscription.  Wkere  a  subscription  of  a  party 
to  the  capital  stock  of  a  private  corporation  is  absolute  on  its  face, 
parol  evidence  is  inadmissible  to  show  that  the  subscription  depended 
upon  a  condition.  Such  a  condition  would  be  a  fraud  upon  the. other 
subscribers.     Corwith  et  al.  v.  Culver,  502. 

7.  To  show  that  payee  of  note  and  a  mortgagee  held  the  securities  as  a 
trustee.     See  TRUSTS,  2. 

Secondary  evidence. 

8.  Affidavit  of  loss  by  person  not  a  party,  inadmissible.  It  is  error 
to  receive  the  affidavits  of  persons  not  parties  to  the  suit,  and  who  are 
competent  witnesses  in  the  case,  to  prove  the  loss  of  the  instrument 
sued  on,  so  as  to  admit  secondary  evidence  of  its  contents.  McFar- 
land  v.  Dey,  419. 

9.  Contents  of  lost  note  can  not  be  shown  by  affidavit.  Affidavits  are 
not  admissible  to  prove  either  the  contents  of  a  lost  note  or  the  fact 
of  its  assignment.  They  are  admissible  only  to  lay  the  foundation 
for  the  introduction  of  secondary  evidence.     Ibid.  419.    v 

10.  Lost  records — abstract  of  title  under  act  of  1872.  Where  the 
original  records  were  destroyed  by  fire,  and  it  was  shown  that  certain 
deeds  in  a  chain  of  title  were  destroyed,  or  could  not  be  found,  and  an 
abstract  of  the  title  was  produced,  which  had  been  made  several  years 
before  by  a  firm  whose  business  it  was  to  make  examinations  of  titles, 
and  it  appeared  that  such  abstract  came  from  a  former  owner  of  the 
land  in  dispute,- it  was  held,  that  it  would  be  presumed  that  such  ab- 
stract was  made  and  delivered  to  some  former  owner  and  handed 
down  as  an  accompaniment  of  the  muniments  of  title,  and  therefore 
admissible  in  evidence  in  proof  of  title  in  the  place  of  the  lost  deeds. 
Richley  v.  Farrell,  264. 

Certified  copy. 

11.  Of  articles  of  consolidation  of  railroad  companies.  In  a  suit 
against  a  consolidated  railway  company  upon  promissory  notes  given 
by  one  of  the  original  companies  forming  the  new  company,  copies 
of  the  articles  of  consolidation  on  file  in  the  office  of  the  Secretary  of 
State,  duly  certified  by  the  Secretary  of  State,  and  authenticated  b}^ 
his  seal  of  office,  are  competent  evidence  to  prove  the  consolidation, 
the  same  as  the  original  articles  would  be.  Columbus,  Chicago  and 
Indiana  Cent.  By.  Co.  v.  Skidmore,  566. 

Hearsay. 

12.  On  the  trial  of  one  for  perjury,  on  his  examination  touching 
his  sufficiency  as  bail  in  testifying  that  he  was  worth  $35;000  or  $40,- 
000,  over  and  above  all  just  debts  and  liabilities,  the  court,  permitted 
a  witness  for  the  prosecution  to  give  mere  heresay  evidence  in  respect 
to  large  amounts  of  supposed  indebtedness  against  the  accused;  that 
he  was  insolvent,  and  that  there  was    an   incumbrance  upon  a  lot  of 
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EVIDENCE.     Hearsay.  *  Continued. 

hay  owned  by  him,  which  he  had  testified  was  unincumbered:  Held, 
that  the  admission  of  this  testimony  was  erroneous.  Pollard  v.  The 
People,  148. 

Declarations  of  third  party. 

13.  In  possession  of  property,  as  part  of  res  gestae.  The  declarations 
and  statements  of  a  defendant  in  an  execution,  while  in  the  actual 
possession  of  property,  exercising-  full  control  over  it,  directing  the 
workmen  in  repairing  the  same,  and  offering  to  sell,  claiming  it  as 
his  own,  are  legitimate  and  proper  evidence  against  one  claiming  the 
property  as  against  the  sheriff,  who  lias  levied  upon  the  same  for  the 
debt  of  the  party  whose  declarations  are  sought  to  be  shown,  as  they 
are  a  part  of  the  res  gestm.    Amick  v.  Young  et  al.  542. 

Opinions  of  witnesses. 

14.  As  to  character  of  an  act  done.  In  an  action  for  false  imprison- 
ment, it  is  error  not  to  suppress  an  answer  of  a  witness  in  a  deposi- 
tion that  characterizes  the  defendant's  treatment  of  the  plaintiff  as: 
"I  thought  then,  and  think  now,  that  the  defendant's  treatment  of 
plaintiff  was  very  indecent,  brutal,  and  very  unbecoming  an  officer 
and  gentleman."  But  if  the  witness  has  previously  given  all  the  par- 
ticulars of  the  treatment,  detailing  the  acts  and  words,  so  as  to  enable 
the  jury  to  judge  of  the  character  of  the  same,  the  error  will  not  be 
so  grave  as  to  call  for  a  reversal.    Kendall  v.  Limberg,  355. 

15.  In  action  for  malicious  prosecution — as  to  appearance  of  de- 
fendant as  a  witness  in  the  criminal  proceeding.     On  the  trial  of  an 

action  for  malicious  prosecution,  the  court  permitted  the  plaintiff  to 
call  a  witness  who  was  present  at  the  examination  of  the  plaintiff  on 
a  criminal  charge,  and  heard  the  defendant  testify  against  the  plain- 
tiff, and  allowed  the  witness  to  give  his  opinion  of  the  appearance  of 
the  defendant  on  the  stand,  and  that  he  was  vindictive :  Held;  that 
there  was  no  principle  of  law  under  which  the  admission  of  such 
evidence  could  be  justified.    Ames  v.  Snyder,  376. 

Relevancy. 

16.  To  determine  the  relevancy  of  evidence,  the  question  is  not 
whether  it  is  sufficient  of  itself  to  make  out  the  case  or  defense,  but 
whether  it  tends  to  prove  it.     Hough  v.  Cook,  581. 

Burden  of  proof. 

17.  To  show  warranty  and  breach.  In  a  suit  to  recover  the  price 
agreed  to  be  paid  for  goods  sold  and  delivered,  if  the  defendant  relies 
upon  a  warranty  and  breach,  the  burden  of  proof  is  upon  him  to  show 
the  warranty  and  breach,  and  he  must  show  the  same  by  a  preponder- 
ance of  testimony  to  make  the  defense  availing.  Maltman  v.  William- 
son et  al.  423. 
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EVIDENCE.     Burden  of  proof.     Continued. 

18.  In  a  suit  for  malicious  prosecution,  the  burden  of  proof  rests 
upon  the  plaintiff  to  show  by  evidence  the  want  of  probable  cause  in 
the  defendant.     Ames  v.  Snyder,  376. 

19.  In  replevin,  on  an  issue  upon  a  plea  justifying  the  taking-  of 
the  property  under  execution  against  a  third  person,  whose  property 
it  is  alleged  to  be,  the  burden  of  proof  is  upon  the  plaintiff  to  show 
the  property  was  his,  or  that  he  had  a  right  to  the  immediate  posses- 
sion of  it.    Amide  v.  Young  et  al.  542. 

Deposition  taken  in  another  suit. 

20.  And  between  other  parties.  A  deposition  taken  in  another  and 
different  cause  is  not  competent  evidence,  against  one  not  a  party  to 
the  suit  in  which  it  was  taken,  to  prove  any  fact,  except  that  it  may 
be  proper  for  the  purpose  of  showing  notice  of  the  pendency  of  the 
proceeding  in  which  it  was  used.     Cookson  v.  Richardson  et  al,  137. 

Attacking  judicial  proceedings  collaterally. 

21.  As  the  jurisdiction  of  the  county  court  over  the  sale  of  real  es- 
tate, to  pay  debts  of  deceased  persons,  is  concurrent  with  and  as  large 
as  that  of  the  circuit  court,  its  decrees,  in  a  collateral  proceeding,  can 
only  be  attacked  for  want  of  jurisdiction.  Mere  errors  can  only  be 
urged  in  a  direct  proceeding  to  reverse.    Moffit  et  al.  v.  Moffitt,Qk\. 

Refreshing  witness'  memory. 

22.  In  a  suit  to  recover  pay  for  boarding  a  lot  of  miners,  the  plain- 
tiff, in  his  testimony,  referred  to  the  bill  of  particulars  made  out  by 
another  under  his  direction,  and  testified  that  he  knew  it  to  be  cor- 
rect. He  testified,  from  recollection,  to  the  number  of  men  boarded, 
the  rate  per  week  and  the  aggregate :  Held,  no  error  in  allowing  him 
to  refer  to  the  account,  as  he  could  not  be  expected  to  give  the  name 
of  each  man  who  boarded  with  him.  Chicago  and  Wilmington  Goal 
Co.  v.  Liddell,  639. 

23.  It  is  no  objection  to  testimony,  if  a  witness  is  permitted  to  refer 
to  a  paper  to  refresh  his  memoiy.  provided  he  can  sa}-  he  knows  the 
items  to  be  correct  because  they  were  true  when  made  and  placed  in 
his  book.     Ibid.  639. 

Entry  on  justice's  docket. 

24.  When  not  made  at  the  proper  time.  On  the  trial  of  an  action 
for  malicious  prosecution,  the  justice's  dockefshowing  the  plaintiff's 
discharge  is  properly  admissible,  even  though  it  should  appear  that 
it  was  not  written  up  at  the  time  when  it  should  have  been.  The 
plaintiff  should  not  be  prejudiced  by  the  justice's  neglect  of  duty. 
Ames  v.  Snyder,  376. 

In  suit  against  carrier. 

25.  Carrier's  receipt  admissible  on  question  of  the  extent  of  his  under- 
talcing.  Where  goods  were  delivered  to  a  railroad  company  in  In- 
diana, marked  and  directed  to  a  consignee  in  Leavenworth,  Kansas, 
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EVIDENCE.     In  suit  against  carrier.     Continued. 

for  transportation,  its  line  of  road  terminating  at  Chicago,  111.,  and 
it  appeared  that  on  the  next  day  the  company  made  out  and  delivered 
to  the  shipper  a  bill  of  lading,  containing  an  agreement  to  carry  the 
goods  to  the  company's  freight  station  in  Chicago,  and  limiting  its 
liability  to  its  own  line  of  road,  and  that  the  goods  reach  Chicago  in 
safety,  and  were  transferred  to  another  company,  in  whose  custody 
they  were  burned,  it  was  held,  in  a  suit  against  a  company  so  giving 
such  bill  of  lading,  to  recover  for  the  loss,  that  it  was  error  to  refuse 
to  admit  in  evidence  on  the  part  of  the  company,  the  shipping  order, 
containing  directions  as  to  the  shipment  and  bill  of  lading.  Penn- 
sylvania Co.  v.  Fairchild  et  al.  260. 
Appointment  op  constable. 

26.  To  fill  a  vacancy.  The  records  of  the  town  clerk's  office  are 
not  the  proper  evidence  of  the  appointment  of  one  to  the  office  of 
constable  to  fill  a  vacancy.  The  warrant  of  appointment,  it  seems, 
is  the  proper  evidence  of  the  fact.     Kendall  v.  Limberg,  355. 

AS  TO  VALUE  OF  WORK  DONE. 

27.  In  a  suit  to  recover  the  value  of  materials  furnished  and  work 
clone  in  repairing  a  building,  and  putting  up  an  ice  house,  where  the 
plaintiff  proved  the  number  of  days  employed  in  the  same  by  himself 
and  employees,  and  its  value  per  da}',  there  being  no  proof  the  same 
was  to  be  paid  for  by  the  clay,  the  defendant  offered  to  prove,  by  a 
witness  shown  to  be  competent  to  give  an  opinion,  what  it  was  rea- 
sonabhy  worth  to  put  the  lumber  into  the  house,  the  amount  of  lumber 
used  having  been  shown  by  the  plaintiff,  which  the  court  refused  to 
admit:  Held,  that  the  court  erred;  that  the  witness  should  have 
been  allowed  to  testif}'.  If  the  plaintiff  was  delayed  by  special 
circumstances,  proved  by  the  plaintiff,  increasing  the  cost  of  the 
work,  it  was  for  the  jury  to  determine  from  the  evidence  to  what 
extent  those  circumstances  increased  the  cost.     Rough  v.  Cook,  581. 

Proving  the  terms  op  a  contract. 

28.  Each  party  has  a  right  to  give  testimony  on  his  theory  of  the  case 
or  contract.  Where  there  is  a  dispute  as  to  the  terms  of  a  contract 
under  which  materials  are  furnished  and  labor  performed,  as  to  the 
measure  of  compensation,  and  the  evidence  respecting  the  same  is 
conflicting,  each  party  has  a  right  to  give  the  jury  evidence  tending 
to  support  his  theory  of  the  case,  and  let  the  jury  determine,  under 
proper  instructions,  what  consideration  it  is  entitled  to.  It  is  not 
for  the  court  to  determine  what  the  contract  is,  and  exclude  evidence 
not  fitted  to  his  view  of  it  from  the  testimony.     Ibid.  581. 

Sufficiency  of  evidence. 

29.  To  prove  ownership  or  control  of  a  railway  train.  In  a  suit 
against  a  railwa}^  company  to  recover  for  an  injury  inflicted  b}r  a 
train  of  cars,  alleged  to  have  belonged  to  the  company,  or  operated 
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by  it,  full  and  undoubted  proof  of  the  fact  that  the  company  owned 
the  train,  or  was  operating  the  same,  is  not  required  of  the  plaintiff. 
In  the  absence  of  positive  proof  on  the  subject  by  the  company,  it 
will  be  sufficient  if  the  plaintiff's  evidence  is  prima  facie  sufficient 
to  show  the  fact.  Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Co. 
v.  Knutson,  Admx.  103. 

30.  In  chancery — presumption.     See  CHANCERY,  19. 

Degree  of  proof  required. 

31.  To  reform  a  written  instrument  on  the  ground  of  mistake.  See 
MISTAKE,  3,  4. 

Preserving  the  evidence. 

32.  On  application  by  administrator  for  an  order  to  sell  land  to  pay 
debts— evidence  need  not  be  preserved.  See  ADMINISTRATION  OF 
ESTATES,  11. 

Sworn  answer  as  evidence. 

33.  In  proceeding  to  enforce  mechanic's  lien.     See  LIENS,  1. 

Discovery  of  assets  of  estate. 

34.  Where  a,  person  is  charged  with  having  property  of  an  estate  in 
his  hands— what  evidence  may  be  introduced.  See  ADMINISTRATION 
OF  ESTATES,  13,  14. 

Sale  of  intoxicating  liquor. 

35.  To  one  in  the  habit  of  getting  intoxicated — of  evidence  on  prose- 
cution therefor.     See  INTOXICATING  LIQUORS,  4. 

Evidence  in  criminal  cases.     See  CRIMINAL  LAW",  12  to  16. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions. 

1.  Whether  necessary.  The  office  of  a  bill  of  exceptions  is  to  bring 
into  and  make  something  a  part  of  the  record  which  would  other- 
wise be  no  part  of  the  same.  Where  a  case  is  decided  on  demurrer, 
there  being  no  motion  made  or  evidence  heard,  a  bill  of  exceptions 
is  wholly  unnecessary.     Chase  v.  DeWolf  47. 

2.  It  is  the  settled  practice  in  this  State,  that  a  judgment  will  not 
be  reversed  for  insufficiency  of  evidence,  if  a  motion  for  a  new  trial 
is  not  made  in  the  court  below.  And  the  fact  that  such  motion  is 
made,  and  the  exception  to  the  ruling  of  the  court  thereon,  must  be 
preserved  by  bill  of  exceptions.    Seibel  v.  Vaughan,  257. 

3.  When  need  not  purport  to  contain  all  the  evidence.  Where  a 
former  adjudication  between  the  same  parties  was  set  up  in  defense 
of  an  action  and  found  against  the  defendant,  and  the  finding  in  this 
respect  is  alone  sought  to  be  reviewed,  the  bill  of  exceptions  will  be 
sufficient  if  it  contains  all  the  evidence  relating  to  the  former  suit, 
although  it  may  not  purport  to  contain  all  the  evidence  given  on  the 
trial.     Howell  v.  Goodrich,  556. 
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EXECUTION. 
What  subject  to  levy  and  sale 

1.  Of  mortgaged  chattels.  Where  a  chattel  mortgage  authorizes  the 
mortgagor  to  retain  possession  of  the  property  until  default  in  pay- 
ment, with  no  provision  enabling  the  mortgagee  to  take  possession 
in  any  other  event  than  of  default  in  payment,  the  interest  of  the 
mortgagor  may  he  seized  and  sold  under  execution,  at  any  time  be- 
fore the  mortgage  debt  falls  due,  and  the  purchaser  will  succeed  to 
the  rights  of  the  mortgagor,  and  nothing  more.  Durfee  v.  Orinnell 
et  al.  371. 

2.  But  where  the  mortgagee  is  authorized,  by  the  terms  of  the 
mortgage,  to  take  possession  if  the  property  is  levied  upon,  or  he 
shall,  at  any  time,  feel  unsafe  or  insecure,  the  levy  of  an  execution  on 
the  property  can  not  defeat  the  mortgagee's  right  to  reduce  it  to  pos- 
session. In  such  a  case,  it  is  only  with  the  permission  or  non-action 
of  the  mortgagee  that  the  property  can  be  sold  under  execution.  Ibid. 
371. 

Recalling  execution. 

3.  When  issued  for  collection  of  illegal  fees  claimed.  Where  a  jus- 
tice of  the  peace  renders  a  judgment  for  costs  generally,  and  after- 
wards taxes  illegal  and  oppressive  fees  charged  as  costs  in  the  case, 
and  issues  an  execution  for  their  collection,  he  has  the  right,  and  it 
is  his  duty  to  recall  the  execution,  as,  if  a  levy  and  sale  were  made 
under  it,  he  would  be  liable  to  an  action  of  tresspass.  Chase  v.  De- 
Wolf  47. 

In  chancery. 

4.  When  execution  properly  awarded.     See  CHANCERY,  31. 

EXEMPTION". 

Of  turning  out  other  property. 

1.  When  debtor  claims  exemption.  Where  an  officer  having  in  his 
hands  a  distress  warrant,  before  making  a  levj^,  is  notified  by  the 
debtor  that  he  claims  the  property  as  exempt,  and  the  propert}^  so 
taken  is  specifically  exempt  under  the  statute,  the  debtor  is  not  bound 
to  turn  out  any  other  property  he  has.  to  enable  him  to  maintain  an 
action  against  the  officer.    Amend  v.  Murphy,  337. 

Remedies  of  the  debtor. 

2.  Election  to  proceed  for  actual  damages  or  the  penalty.  Where 
property  exempt  under  the  statute  has  been  taken  and  sold  b}-  an  offi- 
cer, the  owner  has  the  right  to  waive  the  penalty  given  by  the  statute, 
and  sue  and  recover  the  value  of  the  property;  in  other  words,  the 
owner  has  the  right  to  elect  whether  he  will  sue  for  the  simple  value 
of  the  property,  or  for  treble  its  value.     Ibid.  337. 

3.  When  to  make  the  election.  Where  three  counts  of  the  plaintiff's 
declaration,  in  a  suit  against  an  officer  for  levying  upon  and  selling 
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FOKMER  ADJUDICATION. 
When  a  bar  to  another  action.     Continued. 
and  a  recovery  had  for  the  price  charged:    Held,  that  the  adjudica- 
tion in  the  prior  suit  was  a  bar  to  the  suit  by  the  father  to  recover  for 
the  alleged  malpractice.     Howell  v.  Goodrich,  556. 

2.  Where  the  plaintiff's  commission  merchant,  who  had  pur- 
chased and  delivered  high  wines  in  performance  of  the  plaintiff's 
contract,  who  had  exercised  due  care  and  prudence  in  the  matter, 
upon  learning  that  the  purchaser  had  shipped  a  part  of  the  same,  and 
was  in  the  act  of  shipping  the  balance  without,  payment,  replevied 
the  same,  giving  the  plaintiff  notice  to  prosecute  the  suits,  which  he 
failed  to  do,  and  the  commission  merchant  was  defeated  in  the  suits, 
the  bills  of  lading  having  been  transferred  to  innocent  purchasers, 
after  which  he  paid  over  the  proceeds  of  the  wines  he  had  replevied, 
to  the  parties  entitled  to  the  same  in  the  replevin  suit:  Held,  in  an 
action  by  the  plaintiff  against  the  commission  merchant  to  recover 
the  proceeds  of  the  sale  of  the  wines,  that  the  plaintiff  could  not  re- 
cover, as  the  adjudication  in  the  replevin  suits  was  binding  on  him, 
and  showed  that  they  belonged  to  other  persons.  Phillips  et  al.  v. 
Moir  et  al.  155. 

Who  are  bound  thereby. 

3.  Primes  in  interest.  Where  a  party,  whose  goods  were  insured 
in  the  name  of  another,  with  whom  they  were  stored,  after  a  loss, 
agreed  with  the  party  insuring,  that  suit  should  be  brought  in  his 
name  for  the  use  of  the  owner,  which  was  done,  and  prosecuted  in 
good  faith,  but,  on  a  trial,  the  action  was  defeated  without  fault  of  the 
nominal  plaintiff,  it  was  held,  that  the  owner  of  the  goods,  being  a 
privy  in  interest,  was  concluded  by  the  judgment,  and  could  not  re- 
litigate  the  matter  in  a  suit  against  the  party  who  had  made  the  insu- 
rance, for  an  alleged  breach  of  his  agreement  to  insure.  Cole  v. 
Favorite,  457. 

4.  Where  a  suit  is  brought  in  the  name  of  a  party  for  the  benefit 
of  another  who  directed  and  advised  the  same,  the  latter,  though  not 
a  formal  party  to  the  record,  is  a  privy  in  interest,  and  will  be  con- 
cluded by  the  judgment.     Ibid.  457 

Discovert  of  assets  of  an  estate. 

5.  Prior  trial  and  discharge  of  party  alleged  to  have  property  in  his 
possession.  Where  a  party  is  cited,  under  section  90  of  the  Statute 
of  Wills,  to  reach  property  in  his  possession  belonging  to  an  estate, 
denies  the  fact,  and  is  discharged  by  the  court,  it  seems  that  such  trial 
and  discharge  will  be  a  bar  to  a  recoveiy  in  another  action  in  re- 
spect to  the  same  property.     Wade  v.  Pritchard,  279. 
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FORMER  DECISION. 
Administrator's  sale  of  land  to  pay  debts. 

1.  The  accuracy  of  the  rule  as  to  the  requisites  of  a  petition  by  an 
administrator  for  an  order  to  sell  land  to  pay  the  debts  of  the  estate, 
as  stated  in  Bree  v.  Bree,  51  111.  367,  is  questioned  in  Mvffiti  et  al.  v. 
Moffitt,  641.     See  ADMINISTRATION  OF  ESTATES,  4. 

FRAUD. 

Rescission  of  contract  for  fraud. 

1.  A  person  who  is  induced  to  part  with  his  property  on  a  fraud- 
ulent contract,  on  discovering  the  fraud,  may  avoid  the  contract  and 
claim  a  return  of  what  has  been  advanced  upon  it.  He  has  his  elec- 
tion to  affirm  or  disaffirm  the  contract.  But  if  he  would  disaffirm  it, 
he  must  do  so  at  the  earliest  practicable  moment  after  discovery  of 
the  fraud.    Hall  et  al.  v.  Fuller  ton,  448. 

As  BETWEEN  carrier  and  shipper. 

2.  Fraudulent  concealment  of  value  of  package  by  shipper — effect  on 
liability  of  carrier.     See  CARRIERS,  10. 

As  A  GROUND  FOR  ANNULLING   A  MARRIAG-E.      See    MARRIAGE,  2. 

FRAUDULENT  CONVEYANCES. 
Voluntary  conveyances. 

1.  As  against  pre-existing  creditors.  The  general  rule  is,  that  a 
voluntary  conveyance,  as  against  pre-existing  creditors,  is  fraudulent 
in  law,  and  void.  Where  there  is  no  actual  fraudulent  intent,  and 
the  gift,  or  provision,  made  by  a  debtor  to  his  wife  or  child,  is  a  rea- 
sonable one,  under  the  circumstances,  leaving  ample  property  unin- 
cumbered for  the  payment  of  the  party's  debts,  not  materially 
lessening  their  then  prospect  of  payment,  the  gift,  or  provision,  will 
be  sustained  as  valid.    Emerson  v.  Bemis  et  ux.  587. 

2.  Where  a  party,  in  embarrassed  circumstances,  through  a  rela- 
tive, had  land  amounting  in  value  to  two-thirds  of  his  estate  con- 
veyed to  his  wife,  so  that  ample  property  for  the  payment  of  his  debts, 
considering  the  amount  of  exemption  allowed,  and  the  probable  im- 
mediate and  necessary  and  reasonable  demands  for  the  support  of  his 
family,  was  not  left,  and  leaving  it  doubtful  if  anything  could  be 
reached  by  his  creditors,  it  was  held,  that  the  conveyance  to  his  wife 
was  fraudulent  and  void  as  to  pre-existing  creditors.     Ibid.  537. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

GUARDIAN  AD  LITEM. 

Of  his  charges  and  expenses. 

1.  When  the  infant  not  liable  for  them — arid  herein,  against  whom 
they  should  be  taxed  as  costs.     See  COSTS,  1  to  4. 
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GUARDIAN  AD  LITEM.     Continued. 

Remedy  of  guardian  when  infant  is  liable. 

2.  Where  a  guardian  ad  litem,  appointed  to  defend  for  an  infant 
defendant,  property  defends  and  preserves  the  rights  of  his  ward,  and 
in  so  doing  incurs  expense  in  the  employment  of  counsel  or  other- 
wise, he  will  have  the  right  to  have  all  his  reasonable  charges  reim- 
bursed, and  for  that  purpose  may  have  a  guardian  appointed  by  the 
count}'  court,  and  recover  the  same  in  the  usual  mode  against  such 
guardian,  and  collect  it  out  of  the  minor's  estate.  Smith  v.  Smith 
et  al.  308. 

Of  employing  counsel. 

3.  And  fixing  his  fee.  Where  a  guardian  ad  litem  is  appointed  for 
an  infant  defendant,  and  believes  his  ward  has  rights,  the  better  prac- 
tice is,  for  him  to  apply  to  the  court  for  leave  to  employ  counsel,  and 
the  court  should,  on  granting  leave,  fix  the  amount  necessary  to  ex- 
pend in  the  defense,  and  this  sum,  on  a  showing  of  its  insufficiency, 
may  be  increased  by  the  court.     Ibid.  308. 

GUARDIAN  AND  WARD. 
Right  of  guardian  to  sue  in  his  own  name. 

1.  In  respect  to  the  property  of  his  ward.  A  guardian  has  authority 
to  demand  and  sue,  in  his  own  name,  for  all  personal  property  and 
demands  due  his  ward,  but  no  power  is  given  him  to  bring  suits  in 
relation  to  the  real  estate  of  his  ward.  He  can  not  maintain  ejectment 
in  his  own  name  for  his  ward's  lands.  Muller  v.  Benner,  Guardian, 
108. 

POWEll  OF  GUARDIAN  OVER  WARD'S  IANDS. 

2.  The  only  power  a  guardian  has  over  his  ward's  lands  is,  to  lease 
the  same  upon  such  terms  and  for  such  length  of  time  as  the  county 
court  shall  approve.  He  is  not  entitled,  nor  is  it  made  his  duty,  to 
take  possession  of  the  real  estate  of  his  ward.     Ibid.  108. 

HEIRS. 
Holding  lands  subject  to  debts  of  ancestor. 

1.  It  is  not  accurate  to  say  that  lands  descending  to  heirs  are 
charged  with  the  debts  of  the  ancestor.  They  are  only  liable  to  be 
charged  with  their  payment  upon  a  deficiency  of  personal  assets,  and 
this  right  may  be  lost  by  dela}'.    Bishop  et  al.  v.  O'Conner  et  al.  431. 

2.  A  volunteer,  or  any  person,  without  the  consent  of  the  heirs  of 
an  estate,  can  not,  by  the  payment  of  simple  debts  against  their  an- 
cestor, recover  the  same  from  the  heirs  because  they  have  inherited 
land  from  their  ancestor.  Such  a  person  can  neither  sue  the  heirs 
nor  charge  their  lands  thus  inherited  for  its  repaj'ment,  for  the  reason 
that,  except  in  the  purchase  of  commercial  paper,  one  person  can  not 
make  another  his  debtor  without  his  consent,  either  at  law  or  in  equity. 
Ibid.  431 
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HEIRS.     Continued. 
Widow  as  heir  of  deceased  husband. 

3.     Effect  of  jointure  in  bar  of  dower.     See  DESCENTS,  1. 

HIGHWAYS. 

Streets — title  and  control  over  them. 

1.  The  corporate  authorities  of  a  city  hold  the  public  streets  in  trust 
for  the  use  of  the  public.  Where  the  municipality  possesses  the  fee  in 
such  streets,  although  in  trust  for  public  uses,  it  may  maintain  eject- 
ment against  any  one  who  wrongfully  intrudes  upon,  or  occupies,  or 
detains  the  property.  Where  the  adjoining  proprietor  retains  the 
fee,  the  right  to  the  possession,  use  and  control  of  the  street  by  the 
municipality  is  regarded  as  a  legal,  and  not  a  mere  equitable  right. 
City  of  Chicago  et  al.  v.  Wright,  318. 

KlGHT  BY  PRESCRIPTION. 

2.  Where  a  strip  of  land  has  been  thrown  open  for  public  use,  and 
has  been  used  by  the  public  as  a  street  in  a  city  for  over  twenty 
years,  the  public  will  have  a  right  to  the  same  by  prescription.  Ibid. 
318. 

Dedication. 

3.  What  constitutes  a  valid  dedication.  No  specific  length  of  pos- 
session by  the  public  is  necessary  to  constitute  a  valid  dedication  of 
ground  as  a  street.  All  that  is  required  is  the  assent  of  the  owner  of 
the  soil  to  the  public  use,  and  the  actual  enjoyment  by  the  public  of 
the  use  for  such  length  of  time,  that  the  public  accommodation  and 
private  rights  acquired  on  the  faith  of  it  would  be  materially  injured 
by  a  denial  or  interruption  of  the  enjoyment.  But  the  question  of  a 
valid  dedication,  as  between  the  owner  and  the  public,  generally  de- 
pends upon  the  intention  of  the  owner  to  devote  the  soil  to  public  use, 
and  the  acceptance  by  the  public.     Ibid.  318. 

4.  Estoppel  to  deny  a  dedication.  Where  a  party  fences  off  a  strip 
of  land,  the  same  as  if  it  were  a  public  street,  and  sells  lots  with  refer- 
ence to  it,  and  stands  by  and  sees  others  build  with  reference  to  such 
street,  and  permits  the  ground  to  be  so  used  until  both  public  and 
private  rights  would  be  materially  affected  by  a  denial  of  such  enjoy- 
ment, it  seems  that  he  will  be  estopped  from  afterwards  claim  ing 
the  land  for  his  private  use,  or  denying  its  dedication  to  the  public. 
Ibid.  318. 

5.  Acts  not  concluding  the  public  from  insisting  on.  If  land  is  in 
fact  dedicated  to  the  public  for  a  street,  and  accepted,  the  fact  that 
the  land  is  taxed,  and  the  fact  of  instituting  proceedings  to  condemn 
the  land,  which  are  never  consummated,  will  not  conclude  the  public 
from  claiming  the  use  of  the  land  for  a  public  street.     Ibid  318. 
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HIGHWAYS.     Continued. 
Evidence  of  existence  op  highway. 

6.  Where  the  evidence  showed  that  a  road  intersected  by  a  railroad 
■was  traveled  by  the  public,  and  had  been  worked  and  repaired  by  the 
authorities  having  charge  of  highways  in  that  district,  it  was  held 
prima  facie  evidence  that  it  was  a  public  highwa}r,  legally  established, 
and  sufficient  to  require  a  railroad  company,  when  sued  for  injury 
caused  by  a  neglect  to  ring  a  bell  or  sound  a  whistle  when  approach- 
ing the  same,  to  show  that  it  was  not  legally  established,  in  order  to 
excuse  itself  from  liability  for  neglect  of  this  duty.  Illinois  Central 
Railroad  Co  v.  Benton,  174. 

HOMESTEAD. 

Voluntary  conveyance  without  release. 

1.  Subsequent  termination  of  occupancy  by  the  grantor.  It  has  been 
held  by  this  court  that,  where  the  owner  of  homestead  premises  con- 
veys the  same  by  deed  or  mortgage,  without  releasing  the  homestead 
right,  the  fee  in  the  premises,  no  matter  what  their  value,  passes  to  the 
grantee,  subject  only  to  the  right  of  occupancy  on  the  part  of  the 
grantor;  and  when  such  occupancy  terminates,  the  homestead  right 
is  annihilated,  it  not  being  an  estate  in  the  premises  which  can  be 
transferred  as  against  a  former  conveyance  that  has  passed  the  fee. 
'Hartwell  et  al.  v.  McDonald,  293 ;  Hall  et  al.  v.  Fullerton,  448. 

Character  of  exemption  from  forced  sale. 

2.  As  distinguished  from  a  voluntary  conveyance.  But  this  court 
has  always  made  a  marked  distinction  between  cases  of  voluntary 
conveyance  by  the  homestead  occupant,  and  those  of  a  compulsory 
conveyance  by  an  officer  of  the  law.  It  is  not  a  mere  homestead 
right  of  occupancy  which  is  exempted  from  levy  and  forced  sale,  but 
it  is  the  lot  of  ground  occupied  as  a  residence  to  the  value  of  $1000. 
Hartwell  et  al.  v.  McDonald,  293. 

3.  This  court  has  uniformly  held,  that  a  judgment  is  not  a  lien 
upon  homestead  premises;  that  the  owner  may  sell  or  mortgage  the 
same  free  from  the  lien  of  the  judgment,  and  that  no  liability  can 
attach  to  the  land  in  the  hands  of  the  purchaser  for  the  previous 
judgment  debt  of  his  grantor.     Ibid.  293. 

Effect  op  judicial  sale. 

4.  On  title  after  abandonment.  Property  is  neither  subject  to  a,  lien, 
a  levy  or  a  forced  sale,  under  judicial  process,  while  occupied  as  a 
homestead,  and  it  does  not  vary  the  result  whether  the  premises  are 
worth  more  or  less  than  $1000.  If  worth  not  more  than  that  sum, 
the  sale  is  prohibited  by  the  statute,  and  if  worth  more,  and  none  of 
the  requirements  of  the  statute  have  been  observed  in  making  ilie 
levy  and  sale,  then  the  sale  is  unauthorized  and  void,  and  no  title 
passes.     Ibid.  293. 
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HOMESTEAD.     Effect  of  judicial  sale.     Continued. 

5.  In  this  case  the  premises,  while  occupied  hy  the  debtor,  were 
sold  under  judgment  and  execution  against  him.  The  premises  ex- 
ceeded in  value  $1000,  but  no  jury  was  culled,  and  no  part  of  the 
premises  were  set  of,  as  required  by  statute.  Afterwards,  the  debtor 
ceased  to  occupy  the  land,  having  acquired  another  homestead,  and 
leased  the  premises  to  a  tenant.  The  creditor,  after  such  abandon- 
ment, brought  ejectment:  Held,  that,  as  the  sale,  when  made,  was 
unauthorized,  he  could  not  recover  the  premises  or  any  portion  thereof. 
Hartioell  et  al.  v.  McDonald,  293. 

Sale  of  excess  over  $1000  in  value. 

6.  Where  the  answer  to  a  bill  to  foreclose  a  mortgage  sets  up  the 
homestead  exemption  as  a,  defense,  if  the  bill  and  the  proofs  show 
that  the  premises  are  worth  more  than  $1000,  a  decree  may  be  entered 
for  the  sale  of  so  much  thereof  as  exceeds  that  value;  but,  in  the  ab- 
sence of  any  such  averment  and  proof,  or  any  averment  denying  the 
homestead  right  set  up,  no  decree  of  sale  can  be  had.  Black,  Admr. 
v.  Lusk,  70. 

7.  The  fact  that  property  sought  to  be  sold  on  execution  or  under 
a  decree  of  court,  is  a  homestead,  is  a  defense  against  the  proceeding 
to  sell,  and  it  is  for  the  party  desiring  to  sell,  to  take  the  initiative, 
if  he  believes  there  is  an  interest  beyond  the  homestead  right  subject 
to  sale,  which  he  desires  to  reach.     Ibid.  70. 

Lien  on  surplus  value. 

8.  In  what  manner  to  be  asserted.  It  has  been  held  that,  where  the 
homestead  premises  have  been  sold  under  judicial  proceedings,  in 
disregard  of  the  provisions  of  the  Homestead  Act,  the  purchaser 
acquired  an  equitable  lien  upon  the  surplus  above  $1000,  which  was 
exempted;  but  the  purchaser  acquires  no  legal  title  to  such  surplus 
which  he  can  assert  in  an  action  of  ejectment.  The  homestead  can 
not  be  set  off  in  this  action.     Hartwell  et  al.  v.  McDonald,  293. 

Release  of  homestead. 

9.  Effect  of  an  agreement  between  mortgagor  and  mortgagee.  Where 
a  part}',  who  had  given  a  mortgage  to  a  third  party,  upon  real  estate, 
to  secure  the  payment  of  a  portion  of  the  purchase  money,  and  who 
had  afterwards  given  two  other  mortgages  without  release  of  home- 
stead, agreed  with  the  holder  of  the  two  last  mortgages,  that,  if  he 
would  purchase  the  first  mortgage  and  note  therein  secured,  the  sub- 
sequent notes  and  mortgages  should  tack  to  the  same,  and  the  prem- 
ises be  sold  to  satisfy  the  whole,  by  foreclosure,  and  the  purchase  was 
accordingly  made,  it  was  held,  that  the  agreement  did  not  constitute  a 
contract,  and  could  not  operate  to  release  the  mortgagor's  homestead 
exemption  as  to  the  two  last  mortgages.     Black,  Admr.  v.  Lusk,  70. 

10.  Mode  of  release.  Under  the  statute,  the  homestead  exemption 
can  only  be  released  in  the  mode  therein  provided.     Ibid.  70. 
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HOMESTEAD.     Continued. 
Estoppel  to  assert  homestead  right. 

11.  The  fact  that  the  homestead  occupant  assigned  his  contract  of 
purchase  to  his  creditor,  and  afterwards,  on  completing  his  payments, 
fraudulently  took  a  conveyance  to  himself  from  his  vendor,  will  not 
estop  the  debtor  or  his  wife  from  afterwards  asserting  their  home- 
stead right  as  against  a  sale  of  the  premises  under  judgment  and  exe- 
cution in  favor  of  such  creditor.  The  assignment  in  such  case  created 
only  an  equitable  mortgage,  and  the  homestead  right  not  being  re- 
leased, the  creditor  took  his  lien  subject  to  that  right.  Hartwellet  al. 
v.  McDonald,  293. 

HUSBAND  AND  WIFE. 
Suit  for  separate  maintenance  of  wife. 

1.  Jurisdiction — residence  of  the  parties.  It  is  indispensable,  to 
give  the  circuit  court  jurisdiction  of  a  bill  of  a  married  woman 
against  her  husband  for  a  reasonable  support  and  maintenance  while 
living  separate,  under  the  act  of  1867,  that  one  of  the- parties  shall 
reside  in  the  county  in  which  the  suit  is  brought.  Babbitt  v.  Babbitt, 
277. 

2.  Separation  must  be  without  wife's  fault.  The  husband  has  the 
right  to  select  his  domicil,  and  to  change  his  residence,  and  it  is  the 
duty  of  his  wife  to  accompany  him,  and  if  she  refuses  to  go  with  him, 
he  will  not  be  bound  to  afford  her  a  support  and  maintenance  while 
she  thus  remains  away  from  him  without  fault  on  his  part.   Ibid.  277. 

3.  Common  law  duty  of  the  husband.  The  husband  is  not  respon- 
sible even  for  necessaries  furnished  his  wife  when  residing  apart 
from  him,  if  she  left  him  without  good  cause  and  without  his  con- 
sent;  but  if  the  separation  was  caused  by  improper  treatment  on  his 
part,  or  he  sends  her  away,  or  they  separate  by  consent,  without  any 
provision  for  her  maintenance,  he  will  be  liable  for  her  necessary 
support,  and  to  that  extent  he  sends  credit  with  her.   Bossy.  Boss,  569. 

4.  Bemedy  at  common  law.  Although  it  is  clearly  the  duty  of  a 
husband  to  provide  a  suitable  maintenance  for  his  wife,  if  within  his 
power,  yet,  according  to  the  course  of  the  English  authorities,  it  is 
not  an  obligation  or  duty  enforceable  in  a  court  of  equity  by  decree- 
ing  a  separate  maintenance.  The  remedy  at  common  law  is  by  an 
action  at  law  against  the  husband,  to  be  brought  by  any  person  sup- 
plying the  wife  with  necessaries  according  to  her  rank  and  condition. 
Ibid.  569. 

5.  Bemedy  in  equity,  under  the  statute.  The  object  of  the  statute  of 
1867  was,  to  remedy  this  defect  in  the  common  law,  and  to  confer 
upon  courts  of  equity  jurisdiction  to  enforce  the  common  law  duty 
of  the  husband  to  furnish  support  and  maintenance  for  his  wife  suit_ 
able  to  the  condition  of  the  parties  in  life,  upon  her  application,  in 


index.  729 


HUSBAND  AND  WIFE. 
Suit  for  separate  maintenance  op  wife.     Continued. 

all  cases  where  she  is  living  separate  and  apart  from  him  without  her 
fault,  or,  iu  other  words,  under  such  circumstances  as  would  enable 
her  to  avail  herself  of  the  common  law  remedy  of* obtaining  such 
support  upon  the  credit  of  her  husband.     Ross  v.  Boss,  569. 

6.  Therefore,  if  the  wife  is  living  separate  and  apart  from  her  hus- 
band, on  account  of  improper  treatment  by  him,  or  he  sends  her  away, 
or  if  he  assents  to  or  acquiesces  in  her  leaving  him,  he  will  be  liable 
under  the  statute  to  a  decree  in  equity  for  her  separate  maintenance 
and  support,  on  bill  filed  by  her.     Ibid.  569. 

ILLINOIS  AND  MICHIGAN  CANAL. 
Taking  ice  therefkom. 

1.  Power  of  commissioners  to  sell  or  lease  right  to  take  ice  from. 
Neither  the  act  of  1871  nor  that  of  April  7,  1872,  relating  to  the  Illi- 
nois and  Michigan  Canal,  gives  any  specific  authority,  or  contains 
any  grant  of  power,  from  which  any  authority  in  the  commissioners 
can  be  inferred  to  sell  or  lease  the  right  to  take  the  ice  that  may  form 
in  any  portion  of  the  canal.     Card  et  al.  v.  McCaleb  et  al.  314. 

2.  Persons  upon  its  line  have  a  free  right  to  take  ice  formed  on  it. 
There  is  nothing  in  either  of  the  acts  of  1871  or  1872  relating  to  this 
canal  which  is  inconsistent  with,  or  which,  by  implication,  repeals 
the  privilege  given  in  the  act  of  1869  to  all  persons  resident  upon  the 
line  of  the  canal  to  cut  and  remove  ice  from  the  same,  its  feeders,  side 
cuts  and  basins,  free  of  charge.     Ibid.  314. 

3.  Meaning  of  the  words,  "resident  upon  the  line  of  the''''  canal. 
Under  the  act  of  1869,  providing  that  "all  parties  resident  upon  the 
line  of  the  Illinois  and  Michigan  Canal  shall  be  allowed  to  cut  and 
remove  ice  from  the  said  canal,"  etc  ,  any  person  living  so  near  the 
canal  as  to  desire  to  avail  of  the  privilege  given,  will  be  deemed  to 
live  upon  the  line,  within'  the  meaning  of  the  law.     Ibid.  314. 

IMPOUNDING  ANIMALS. 
What  animals  may  be  impounded. 

1.  Construction  of  act  of  1869.  The  act  of  1869,  making  it  unlaw- 
ful for  the  owners  of  domestic  animals  of  the  species  horse,  bull,  etc., 
to  suffer  them  to  run  at  large  in  certain  counties,  and  authorizing 
them  to  be  impounded  when  found  at  large,  etc.,  does  not  authorize 
the  taking  up  of  any  cow,  heifer  or  steer.  The  term,  "species  bull," 
in  the  act,  embraces  bulls  of  all  kinds  and  descriptions,  without  refer- 
ence to  size,  age  or  quality,  but  not  cows,  heifers  or  steers.  Oil  v. 
Rowley,  469 
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IMPOUNDING  ANIMALS.     Continued. 

Construction  of  township  ordinance. 

2.  As  to  the  right  to  impound  animals.  A  township  ordinance 
requiring  the  owners  of  horses  and  cattle  to  confine  them  during  the 
night-time,  and  imposing  a  tine  of  twenty-five  cents  per  head  for  each 
animal  suffered  to  run  at  large  in  the  night-time,  can  not  be  construed 
to  justify  the  impounding  and  detention  of  such  animals  when  not 
confined  as  required.     Oil  v.  Rowley,  469. 

INJUNCTIONS. 
Whether  an  injunction  will  lie. 

1.  To  prevent  city  from  interfering  with  the  closing  up  of  a  street. 
Where  a  strip  of  ground  had  been  occupied  and  used  as  a  public 
street  for  many  years,  and  was  claimed  as  such  by  the  city  authori- 
ties, who  were  in  possession  of  the  same  and  exercising  control  over 
it,  it  was  held,  a  decree,  on  hill  filed  by  the  original  proprietor, 
enjoining  the  city  and  the  city  police  from  interfering  with  the  com- 
plainant and  preventing  him  from  shutting  up  the  same  and  appro, 
priating  the  ground  to  his  individual  use,  and  thus  enabling  him  to 
take  forcible  possession,  was  clearly  erroneous.  City  of  Chicago  et 
al.  v.  Wright,  318.     - 

2.  Not  to  aid  in  the  commission  of  an  unlawful  act.  A  court  of 
equity  will  never  exercise  its  preventive  powers  to  aid  a  party  in 
doing  an  illegal  act.  Where  one  party  is  in  possession  of  real  prop- 
erty, and  the  other  party  claiming  tiie  same  is  out  of  possession,  the 
court  will  not  enjoin  the  former  from  any  action,  so  as  to  enable  the 
latter  to  take  forcible  possession.     Ibid.  318. 

3.  To  interfere  with  the  exercise  of  police  powers.  A  court  of  equity 
has  no  power  to  enjoin  the  exercise  of  the  police  powers  given  by 
law  to  the  officers  of  a  municipal  corporation,  so  as  to  prevent  such 
officers  from  preserving  the  public  peace,  and  from  keeping  a  public 
street  open  to  public  use.  The  court  has  no  jurisdiction  to  interfere 
with  the  public  duties  of  any  of  the  departments  of  the  government, 
or  override  the  policy  of  the  State.     Ibid.  318. 

4.  Or  with  the  exercise  of  the  right  of  eminent  domain.  Where  a 
court  of  equity,  by  decree,  stayed  the  hands  of  the  corporate  author- 
ities of  a  city  and  the  police  power,  to  enable  a  party  to  take  forcible 
possession  of  a  public  street,  and  provided  that  after  he  had  closed 
up  the  same  the  city  should  be  forever  enjoined  from  opening  or 
attempting  to  open  the  same,  for  public  use,  it  was  held  to  be  an 
unwarrantable  attempt  to  interfere  with  the  right  of  eminent  domain, 
on  the  part  of  the  city,  which  was  a  political  question  of  expediency, 
and  not  a  judicial  one.     Ibid.  318. 

5.  Bills  of  peace  as  against  public  rights.  Courts  of  equity  will 
not,  upon  a  bill  in  the  nature  of  a  bill  of  peace,  decree  a  perpetual 
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INJUNCTIONS.    Whether  an  injunction  will  lie.     Continued. 

injunction  for  the  establishment,  or  the  enjoyment  of  the  right  of  a 
party  who  claims  in  contradiction  of  a  public  right,  as,  if  he  claims 
an  exclusive  right  to  a  highway,  or  to  a  navigable  river,  etc.  City 
of  Chicago  et  al.  v.  Wright,  318. 

G.  To  prevent  a  trespass.  Before  a  court  of  equity  will  lend  its  aid 
to  enjoin  a  mere  trespass,  the  facts  and  circumstances  must  be  alleged 
in  the  bill  from  which  it  may  be  seen  that  irreparable  mischief  will 
be  the  result  of  the  act  complained  of,  and  that  the  law  can  afford  the 
party  uo  adequate  remedy.     Goodell  et  al.  v.  Lassen,  145. 

7.  Where  the  owner  of  a  leased  building  sought,  by  bill  in  chan- 
cery, to  enjoin  a  tenant,  who  had  leased  rooms  from  a  prior  owner, 
from  attaching  to  the  building  a  sign  of  three  gilded  balls  to  indicate 
his  business  of  pawnbroker,  there  being  no  stipulation  in  the  lease 
as  to  the  signs  to  be  used  or  where  they  should  be  placed  :  Held,  that, 
if  the  owner  would  be  injured  in  consequence  of  the  acts  sought  to 
be  restrained,  his  remedy  at  law  was  complete  and  adequate,  and  that 
it  did  not  appear  that  any  irreparable  injury  would  follow  the  pro- 
posed act.     Ibid.  145. 

8.  To  restrain  a  trustee  from  transferring  a  note,  etc.  Where  a 
promissory  note  was  given  to  one  as  the  trustee  of  another,  secured 
by  a  chattel  mortgage,  and  the  real  owner  became  insolvent,  it  was 
held,  that  the  maker  could,  by  bill  in  equity,  restrain  the  payee  from 
transferring  the  same  before  maturity,  and  from  proceeding  to  fore- 
close, on  the  ground  of  fraud  and  failure  of  consideration,  ami  show 
the  real  character  :>f  the  transaction  by  parol  testimony.  Belohrad- 
sky  et  al.  v.  Kuhn,  547. 

INSANE  PERSONS. 

Remedy  of  creditors, 

1.  The  proper  remedy  of  a  creditor  of  one  wTho  is  adjudged  to  be 
insane,  is  by  suit  against  the  conservator  as  his  representative,  under 
wdiich  the  creditor  may  have  an}'"  property  of  the  insane  person  sold 
under  execution.     Morgan  et  al.  v.  lioyt,  489. 

2.  There  is  no  statute  authorizing  the  allowance  of  claims  against 
the  estate  of  an  insane  person  in  the  hands  of  his  conservator,  and 
the  allowance  of  the  same  in  the  county  court  will  be  a  nullity. 
Ibid.  48*9. 

Conservator. 

3.  Of  his  liability  after  settlement.  Where  a  conservator  of  an 
insane  person  has  presented  his  final  report  to  the  county  court, 
which  is  approved,  and  turns  over  all  the  property  in  his  hands  to 
such  person  after  his  recovery,  and  is  discharged,  he  will  not  be  liable 
to  aii  action  on  his  bond  by  a  creditor  of  such  person  for  not  paying 
the  debt  owins:  to  such  creditor.     Ibid.  489. 
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INSTRUCTIONS. 

Of  their  qualities. 

1.  As  suggesting  the  amount  of  damages.  On  the  trial  of  an  action 
under  the  statute  to  recover  damages  for  the  killing  of  a  person 
through  negligence,  the  court  instructed  the  jury,  if  they  believed, 
from  the  evidence,  that  the  plaintiff  was  entitled  to  recover,  they 
should  render  a  verdict  for  no  more  than  $5000:  Held,  that  the 
instruction,  in  a  doubtful  case,  was  calculated  to  improperly  influ- 
ence the  jury  to  render  a  verdict  for  a  large  amount.  Chicago,  Mock 
Island  and  Pacific  Railroad  Co.  v.  Austin,  Admx.  426. 

2.  Should  not  assume  facts.  An  instruction  should  not  assume  the 
existence  of  certain  facts,  but  should  inform  the  jury  what  the  law 
is,  applicable  to  the  case.     Olsen  v.  Upsahl,  273. 

3.  Should  be  based  on  the  evidence.  Where  there  is  no  evidence  of  a 
certain  state  of  fact,  an  instruction  based  upon  the  existence  of  such 
state  of  fact  should  not  be  given.  Illinois  Central  Railroad  Co.  v. 
Benton,  174. 

4.  In  an  action  under  the  statute  to  recover  damages  for  the  death 
of  a  person,  occasioned  by  the  negligence  of  the  defendant,  an  in- 
struction that,  if  the  jury  believed,  from  the  evidence,  the  plaintiff 
should  recover,  it  was  proper  for  them,  in  finding  the  damages,  to 
take  into  consideration  the  support  of  the  widow  and  children  of  the 
deceased,  and  the  instruction  and  moral  training  of  the  children,  and 
their  ages,  and  the  pecuniary  condition  of  the  widow  and  children, 
where  there  was  no  proof  tending  to  show  that  the  deceased  was  fitted 
by  nature  or  education,  or  by  disposition,  to  furnish  his  children  in- 
struction, or  moral,  physical  or  intellectual  training,  was  held  to  have 
been  improperly  given.  Chicago,  Rock  Island  and  Pacific  Railroad 
Co.  v.  Austin,  Admx.  426. 

5.  An  instruction  is  properly  refused  when  there  is  no  evidence 
upon  which  to  base  it.  Thus,  in  a  suit  to  recover  for  levying  upon 
and  selling  property  selected  by  the  debtor  as  exempt,  an  instruction 
that  if  the  plaintiff  neglected  or  refused  to  surrender,  or  offer  to  turn 
out,  other  property  subject  to  levy  and  sale,  he  could  not  recover,  was 
held,  to  have  been  properly  refused,  there  being  no  evidence  that  the 
plaintiff  had  any  other  property  subject  to  levy  and  sale.  Amend  v. 
Murphy,  337. 

6.  Should  not  place  right  of  recovery  on  grounds  not  involved  in  the 
pleadings.  Where  the  gist  of  an  action  was  negligence  in  the  servants 
of  a  street  railway,  whereby  the  plaintiff  was  carelessly  run  over  and 
injured,  it  was  held  error  to  modify  an  instruction  asked  by  the  de- 
fendant, submitting  the  question  of  negligence  fairly  to  the  jury,  by 
submitting  other  matters  of  inducement  merely,  and  not  of  the  sub- 
stance of  the  charge,  and  which,  if  true,  would  make  a  different  cause 
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of  action,  and  especially  where  there  was  no  proof  of  such  other  mat- 
ter.    Chicago  West  Division  Ry.  Co.  v.  Hughes,  170. 

7.  Need  not  be  repeated.  There  is  no  error  in  refusing  an  instruc- 
tion where  the  same  principle  is  stated  with  sufficient  accuracy  in 
another  of  the  series  given.    Ames  v.  Snyder,  376. 

INSURANCE. 

Contract  by  warehouseman. 

1.  To  insure  goods  in  store — whether  warehouseman  liable  if  no  recov- 
ery is  had.  Where  a  warehouseman  agreed  to  have  a  lot  of  barrels 
stored  with  him  insured  in  responsible  insurance  companies,. which 
he  did  in  his  name  to  their  full  value,  and,  on  a  loss  by  fire,  prosecu- 
ted the  company  in  good  faith  on  the  policy,  but  was  defeated  on  the 
ground  that  he  had  given  a  receipt  to  the  owner,  at  his  request;  that 
he  had  received  the  same  to  be  held  up  to  a  day  anterior  to  the  loss, 
it  was  held,  that  the  warehouseman  was  not  liable  to  the  owner  on  the 
ground  that  he  failed  to  recover  of  the  insurance  company,  he  having 
complied  with  his  contract.     Cole  v.  Favorite,  457. 

Vacating  premises. 

2.  Without  notice  according  to  condition.  Where  a  policy  of  insur- 
ance contained  a  condition  that  the  same  should  be  void  in  case  the 
premises  should  become  vacated,  by  the  removal  of  the  owner  or  oc- 
cupant, for  more  than  thirty  days,  without  notice  to  the  company,  and 
its  consent  indorsed  on  the  policy,  and  the  premises  were  vacated 
January  12th  thereafter,  and  so  remained  until  February  13th,  when 
they  were  destroyed  by  fire:  Held,  that  the  assured  could  not  recover 
for  the  loss.    Hartford  Fire  Ins.  Co.  v.  Webster,  392. 

INTEREST. 

On  liquidated  account. 

1.  Where  a  debtor,  on  presentation  of  his  account,  admits  its  cor- 
rectness, and  promises  to  pay  the  same,  this  will  render  it  liquidated, 
and  it  will  draw  interest  thereafter,  at  the  rate  of  six  per  cent,  per 
annum.    Haight  v.  McVeagh  et  al.  624. 

2.  If  a  party  receives  notes,  property  and  cash,  for  which  he  agrees 
to  execute  his  promissory  note  in  a  given  sum  to  the  party  letting  him 
have  the  same,  this  will  make  the  account  or  debt  a  liquidated  one, 
and  interest  is  recoverable  upon  the  debt,  under  the  statute.  Clark  v. 
Button,  521. 

On  amount  due  on  cash  sale. 

3.  Where  a  sale  is  made  of  goods  for  cash,  as,  of  a  lot  of  apples  at 
a  given  price  per  barrel,  this  not  being  an  open  running  account,  but 
a  definite  sum  due  at  a  specified  time,  interest  is  recoverable  thereon 
in  an  action  for  the  price.     Maltman  v.  Williamson  et  al.  423. 
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INTEREST.     Continued. 
On  an  award. 

4.  Interest  may  be  recovered  upon  the  amount  of  an  award  after 
the  same  is  due  and  after  demand,  under  the  common  counts,  although 
the  declaration  contains  no  count  for  interest,  it  being  but  an  inci- 
dent to  the  principal  sum.     Tucker  v.  Page,  179. 

When  chargeable  against  trustee.     See  TRUSTS,  4. 

INTOXICATING  LIQUORS. 

Information— sale  without  license. 

1.  An  information  charging  that  the  defendant,  not  having  a  legal 
license  to  keep  a  grocery,  sold  a  certain  quantity  of  intoxicating 
liquors  to  be  drunk  upon  or  about  the  building  or  premises  where 
sold,  is  sufficient.     Higgins  v.  The  People,  11. 

Indictment. 

2.  For  selling  to  one  in  the  habit  of  becoming  intoxicated.  An  indict- 
ment which  charged  that  the  defendant  "on,  etc.,  at,  etc.,  intoxicating 
liquors  to  one  C  D,  a  person  then  in  the  habit  of  getting  intoxicated, 
unlawfully  did  then  and  there  sell,  contrary  to  the  form  of  the  stat- 
ute," etc.,  was  held  sufficient.  It  is  not  necessary  to  aver  that  the  de- 
fendant knew  of  the  habits  of  the  person  to  whom  the  liquor  was 
sold.  The  sale  is  made  at  the  peril  of  the  party  selling.  Mapes  v. 
The  People,  523. 

3.  For  selling  to  minor,  etc.  In  an  indictment  against  one  for  sell- 
ing intoxicating  liquors  to  a  minor  without  the  written  order  of  his 
parents,  guardian  or  family  physician,  it  is  not  necessary  to  allege 
and  prove  that  the  defendant  sold  to  a  minor,  knowing  him  to  be 
such.     McCutcheon  v.  The  People,  601. 

Evidence. 

4.  On  the  trial  of  one  for  selling  intoxicating  liquor.  On  the  trial 
of  one  for  selling  intoxicating  liquor  to  a  person  in  the  habit  of  get- 
ting intoxicated,  it  is  competent  to  prove  by  witnesses  that  they  have 
frequently  seen  such  person  under  the  influence  of  intoxicating  li- 
quor; and  proof  that  such  person  was  in  the  habit  of  using  such 
liquor  intemperately,  is  sufficient  proof  that„he  is  in  the  habit  of  get- 
ting intoxicated.     Mapes  v.  The  People,  523. 

Violation  of  one  section  under  act  of  1872. 

5.  Construction  of  the  statute.  The  sixth  section  of  the  act  of  1872, 
relating  to  intoxicating  liquors,  which  provides  that  every  person 
guilty  of  violating  the  "first  and  second  sections,"  shall  forfeit,  etc., 
does  not  require  the  violation  of  both  sections  before  a  party  can  be  sub- 
jected to  the  punishment  provided,  but  the  penalties  named  are  for 
the  violation  of  either  the  first  or  second  section.  8treeter  v.  The  Peo- 
ple, 595 
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INTOXICATING  LIQUORS.     Continued. 
Abatement  of  the  nutsance. 

6.  The  act  of  1872  does  not  authorize  the  destruction  of  private  prop- 
erty. The  third  section  of  the  act  of  1872  does  not  authorize  the  sum- 
mary destruction  of  private  property.  It  simply  declares  all  places 
where  intoxicating-  liquors  are  sold  in  violation  of  the  act,  common 
nuisances,  and  provides  that  they  may  he  shut  up,  and  the  traffic  car- 
ried  on  therein  abated.     Streeter  v.  The  People,  595. 

7.  Power  to  abate  nuisances  in  respect  to.  Under  what  is  called  the 
police  power,  the  legislature  has  the  right  to  authorize  the  abatement 
of  a  public  nuisance;  and  the  carrying  on  of  an  illegal  traffic  in 
intoxicating  liquors,  and  the  assembling  of  idle  and  vicious  persons 
for  that  purpose,  is  a  nuisance,  and  may  be  so  declared,  and  abated 
according  to  law.     Ibid.  595. 

Act  op  1872  not  special  on  exclusive. 

8.  If,  at  the  time  of  the  passage  of  the  liquor  law  of  1872,  there 
was  no  law  under  which  a  person  not  residing  in  an  incorporated 
town  or  city-  could  obtain  a  license,  it  does  not  follow  that  the  act, 
for  that  reason,  contravenes  the  constitutional  provision  Which  pro- 
hibits the  passage  of  local  or  special  laws  granting  to  amr  corporation 
or  individual  any  special  or  exclusive  privilege,  etc.,  as  the  act  is  a 
general  law,  operating  equally  upon  all  classes  of  persons  within  the 
State.     Ibid.  595. 

Authority  conferred  by  license. 

9.  As  to  sale  to  prohibited  persons.  A  license  to  keep  a  dram-shop 
confers  no  authority  to  sell  intoxicating  liquors  to  a  minor,  except 
upon  the  written  order  of  his  parents,  guardian  or  family  physician, 
or  to  a  person  intoxiQated,  or  who  is  in  the  habit  of  getting  intoxi- 
cated; and  it  is  his  duty  to  know  that  parties  to  whom  he  sells  are 
authorized  to  buy.     McCutcheon  v.  The  People,  G01. 

Sales  by  agent  or  servant. 

10.  Principal  liable.  The  holder  of  a  license  to  sell  intoxicating 
liquors  is  liable  to  indictment  for  unauthorized  sales  made  by  his 
agent  or  servant,  under  the  act  of  1872.     Ibid.  601. 

JUDGMENTS. 

Certainty  as  to  defendants. 

1.  Where  an  appeal  suit  was  docketed  in  the  circuit  court:  Nathan 
Disbrow  v.  Halsey  Fink  et  al.,  and  the  verdict  of  the  jury  and  the 
judgment  of  the  court  were  against  the  defendants,  without  naming 
them,  it  was  held,  that  the  judgment  was  sufficiently  certain,  as  the 
justice's  transcript  and  the  appeal  bond  in  the  case  showed  the  names 
of  all  the  defendants.     Fink  et  al  v.  Disbrow,  76. 

Judgment  in  debt. 

2.  Its  form.  It  is  an  irregularity  to  render  a  judgment  in  dam- 
ages in  an  action  of  debt.     But  it  is  not  such  an  error  as  to  justify  a 
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reversal,  and  the  irregularity  is  cured  hy  section  56  of  the  Practice 
act  of   1872.     Hockford,  Bock  Island  and  St.  Louis  Railroad  Co.  v. 
Steele,  253. 
In  action  against  several. 

3.  Several  judgments  can  not  be  rendered.  There  is  no  warrant  in 
law  for  rendering  separate  judgments  for  different  amounts  against 
defendants  severally,  when  sued  in  a  joint  action  upon  a  contract,  and 
all  are  served  with  process.     Gould  v.  Sternburg,  Admx.  531. 

4.  While  it  is  true  that,  on  a  joint  and  several  contract,  an  action 
lies  against  each  defendant  separately,  yet  where  the  plaintiff  treats 
the  contract  as  joint  h\  suing  the  makers  jointly,  the  rule  of  recovery 
in  actions  upon  joint  contracts  must  govern.     Ibid.  531. 

5.  Where  a  judgment  by  default  against  two  defendants  was  set 
aside  as  to  one,  and  a  trial  had  and  a  judgment  rendered  as  to  him 
for  a  less  sum  than  the  judgment  against  the  other:  Held,  that  the 
proceedings  were  erroneous,  and  that  the  default  should  have  been 
set  aside  as  to  both,  and  on  the  trial  the  damages  should  have  been 
assessed  against  both,  and  judgment  rendered  thereon.     Ibid.  531. 

Before  justice  of  the  peace. 

6.  In  excess  of  sum  indorsed  on  justice's  summons.  Where  a  judg- 
ment is  rendered  on  appeal  for  a  greater  sum  than  that  indorsed  on 
the  justice's  summons,  if  the  excess  is  made  up  of  interest  accruing 
after  the  date  of  the  summons,  there  will  be  no  error.  HaigM  v. 
McVeaghet  al.  624. 

Vacating  judgment  at  subsequent  teem. 

7.  After  the  term  has  expired  at  which  a  judgment  is  rendered, 
the  court  has  no  power  to  vacate  the  same  and  allowT  a  defense,  even 
though  a  motion  for  the  same  was  entered  at  the  same  term  the  judg- 
ment was  entered,  and  continued  over.  National  Ins.  Co.  v.  Chamber 
of  Commerce,  22. 

On  appeal  from  county  to  circuit  court. 

8.  Of  the  character  of  judgment  proper  to  be  rendered.  See  AP- 
PEALS, 2. 

Judgment  for  costs. 

9.  Embraces  only  legal  costs.     See  COSTS,  6. 

Upon  whom  binding. 

10.  Privies  in  interest.    See  FORMER  ADJUDICATION,  3,  4. 
Entering  judgment  in  vacation. 

11.  In  the  Supreme  Court.  See  PRACTICE  IN  THE  SUPREME 
COURT,  7. 


JUDICIAL  SALES.     See  SALES,  1,  2. 
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JURISDICTION. 

Of  justice  of  the  peace. 

1.  Of  matter  in  defense  in  the  nature  of  an  action  on  the  case.  In  a 
suit  before  a  justice  of  the  peace,  to  recover  for  professional  services 
in  setting  a  broken  arm  of  the  defendant's  child,  the  defendant  may 
set  up  in  defense  of  the  action,  and  prove,  mal-practice  on  the  part  of 
the  plaintiff,  and  recoup  the  damages  growing  out  of  the  same,  and 
thus  reduce  or  defeat  the  plaintiff's  claim,  and  the  justice  will  have 
jurisdiction  of  the  matter  of  defense.     Howell  v.  Goodrich,  556. 

2.  When  he  may  act  out  of  his  township.  See  JUSTICES  OF  THE 
PEACE,  1. 

County  court — its  jurisdiction. 

3.  Intendments  in  favor  thereof.  The  county  court,  when  acting 
within  the  sphere  of  its  jurisdiction,  is  not  to  be  regarded  as  an  infe- 
rior court;  and  where  such  court  adjudicates  upon  the  administration 
of  estates  over  which  it  has  a  general  jurisdiction,  as  liberal  intend- 
ments will  be  indulged  in  its  favor  as  to  the  proceedings  of  the  circuit 
court.     Moffitt  et  al.  v.  Moffitt,  641. 

To  TRY  for  misdemeanors. 

4.  Of  the  concurrent  jurisdiction  of  the  circuit  and  county  courts, 
under  act  of  1872.     See  CRIMINAL  LAW,  6. 

Separate  maintenance  for  wife. 

5.  What  is  requisite  to  give  jurisdiction  of  suit.  See  HUSBAND 
AND  WIFE,  1. 

JURY. 

Mode  of  drawing  jury. 

1.  By  whom.  Where  the  office  of  county  clerk  was  divided  in  a 
county,  the  fact  that  the  person  acting  as  county  clerk  for  mere  county 
matters,  assisted  in  the  drawing  of  a  jury,  instead  of  the  clerk  who 
attended  to  the  business  of  the  court  in  probate  and  other  matters, 
was  regarded  as  no  ground  for  a  challenge  to  the  array,  he  being  de 
facto  a  county  clerk,  and  the  objection  was  considered  trivial.   Mapes 

v.  The  People,  523. 

Examination  of  juror. 

2.  Question  to  elicit  whether  juror  has  a  Mas,  etc.  On  the  trial  of 
one  indicted  for  selling  intoxicating  liquor  to  a  person  in  the  habit 
of  getting  drunk,  the  court  sustained  an  objection  to  the  following 
questions,  asked  the  jurors  by  the  defendant:  1.  "Are  you  a  member 
of  a  temperance  society?"  2.  "Are  you  connected  with  anjr  society 
or  league  organized  for  the  purpose  of  prosecuting  a  certain  class  of 
people  under  what  is  called  the  new  temperance  law  of  the  State,  or 
have  you  ever  contributed  any  funds  for  such  a  purpose?":  Held, 
that  the  court  erred  in  refusing  the  questions,  as  they  were  clearly 

47— 69th  III. 
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proper  to  enable  the  defendant  to  exercise  his  right  of  peremptory 
challenge.    Lavin  v.  The  People,  303. 
Discharging  juror  before  verdict  received. 

3.  It  is  a  fatal  irregularity  for  the  judge  to  discharge  one  of  the 
jurors  in  a  case,  before  the  verdict  is  received,  unless  he  has  the  con- 
sent of  the  parties,  or  their  counsel,  in  a  civil  case,  as  the  parties  have 
the  right  to  poll  the  jurors  on  the  coming  in  of  their  verdict.  Bond 
v.  Wood,  282. 

4.  In  this  case,  it  was  agreed  the  jury  might  seal  their  verdict, 
when  made.  The  court,  after  adjournment  for  the  day,  learning 
that  the  jury  had  made  their  verdict,  discharged  one  of  the  jurors 
from  further  attendance.  At  the  opening  of  the  court  on  the  next 
day,  the  verdict,  though  signed  by  all  the  jury,  was  so  defective  that 
no  judgment  could  be  rendered  on  it.  The  court  held  the  eleven 
jurors  not  to  converse  on  the  subject,  and  sent  for  the  other  juror,  and, 
ten  days  after,  procured  his  attendance,  and  sent  the  twelve  out  to  re- 
form the  verdict:  Held,  that  the  irregularity  in  discharging  the  juror 
from  further  attendance  before  the  verdict  was  received,  was  s.uch  an 
error  as  to  require  a  reversal  of  the  judgment  rendered  upon  the  ver- 
dict.    Ibid  282. 

When  verdict  merely  advisory. 

5.  In  proceeding  to  enforce  mechanic's  lien.     See  LIENS,  7,  8. 

JUSTICES  OF  THE  PEACE. 
When  justice  may  act  out  of  his  township. 

1.  A  justice  of  the  peace  having  jurisdiction  throughout  his 
county,  may  issue  any  writ  where  he  has  jurisdiction,  wherever  he 
may  be  in  the  county,  so  that  he  make  it  returnable  to  his  office,  which 
must  be  in  his  township.  So,  he  may  take  and  certify  an  acknowledg- 
ment to  a  deed,  mortgage  or  other  instrument,  anywhere  in  his  county ; 
but  when  he  has  to  hear  and  adjudicate  on  any  question,  that  must  be 
done  in  his  township,  and  at  his  office,  which  must  be  at  a  known 
place.     Durfee  v.  Grinnell  et  al.  371. 

Judgment — its  proper  extent. 

2.  When  it  may  be  in  excess  of  sum  indorsed  on  summons.  See  JUDG- 
MENTS, 6. 

Jurisdiction.    See  JURISDICTION,  1. 

LACHES.     See  LIMITATIONS,  17;  CHANCERY,  14,  15,  32 

LANDLORD  AND  TENANT. 

Release  of  tenant  from  payment  of  rent. 

1.  By  acts  of  landlord — and  herein,  what  constitutes  an  eviction.  If 
the  tenant  loses  the  benefit  of  the  enjoyment  of  any  portion  of  the 
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Release  of  tenant  from  payment  of  rent.     Continued. 

demised  premises  by  the  act  of  the  landlord,  the  rent  is  thereby  sus- 
pended. The  act  of  the  landlord  must  be  something  more  than  a 
mere  trespass,  to  have  this  effect.  It  must  be  something  of  a  grave 
and  permanent  character,  done  with  the  intention  of  depriving  the 
tenant  of  the  enjo}rment  of  the  premises.     Lynch  v.  Baldwin,  210. 

2.  As  there  are  some  acts  of  interference  by  the  landlord  with  the 
tenant's  enjoyment  of  the  premises  which  do  not  amount  to  an  evic- 
tion, but  which  may  be  either  acts  of  trespass  or  eviction,  according 
to  the  intention  with  which  they  are  done,  it  follows  that,  whether 
the  acts  complained  of  amount  to  an  eviction  depends  upon  circum- 
stances, and  is  a  question,  in  all  cases,  for  the  jury.     Ibid.  210. 

3.  On  the  trial  of  a  distress  for  rent,  where  an  eviction  was  set  up 
in  defense,  the  court  instructed  the  jury  that  the  acts  of  the  landlord, 
in  putting  in  a  water-pipe  and  a  pump  and  sink  in  an  upper  room  of 
the  demised  premises,  without  the  tenant's  consent,  amounted  to  an 
eviction :  Held,  that  the  instruction  was  erroneous,  as  it  was  a  ques- 
tion of  fact  for  the  jury  to  say  whether  the  act  amounted  to  an  evic- 
tion or  not,  depending  on  the  intention  with  which  it  was  done,  as 
shown  by  the  facts  and  circumstances.     Ibid.  210. 

4.  Where  a  house  was  leased  to  a  tenant,  and  the  landlord,  outside 
the  lease,  verbally  agreed  that  the  tenant  should  have  the  use  of  a 
well  and  water-closet  on  another  lot,  and  the  tenant  was  deprived  of 
those  by  reason  of  the  landlord  failing  to  pa}-  the  rent  of  the  same,  it 
was  held,,  that  this  could  not  amount  to  an  eviction  so  as  to  defeat  the 
collection  of  rent,  as  they  were  not  named  in  the  lease,  but  the  ten- 
ant's right  in  respect  to  them  grew  out  of  a  different  contract.  Ibid. 
210. 

Distress  for  rent. 

5.  Recoupment  of  damages.  As  the  object  of  inquiry,  on  the  trial 
of  a  distress  for  rent,  is,  to  ascertain  the  amount  of  rent  due,  an}r  acts 
of  the  landlord  impairing  the  value  of  the  use  of  the  demised  premi- 
ses may  be  shown,  and  the  damages  causes  thereby  may  be  recouped. 
Ibid.  210. 

LEGAL  TENDER. 

United  States  treasury  notes. 

1.  The  act  of  Congress  making  United  States  treasury  notes  a 
legal  tender  is  constitutional,  whether  applied  to  debts  contracted 
before  or  after  its  passage.    Black,  Admr.  v.  Lusk,  70. 

LIENS. 
Mechanic's  liens. 

1.  Sworn  ansioer  as  evidence.  The  answer,  under  oath,  to  a  petition 
for  a  .mechanic's  lien,  where  the  oath  is  not  waived,  so  far  as  it  is 
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responsive  to  the  allegations  of  the  petition,  must  be  received  and 
treated  as  evidence.     Tracy  et  al.  v.  Rogers,  662. 

2.  Contract  must  be  with  owner  of  land.  It  is  indispensable  to  a 
mechanic's  lien,  that  the  party  with  whom  the  contract  is  made  shall 
have  some  interest  in  the  land  upon  which  the  building  is  to  be 
erected  or  repaired,  etc.  This  interest  may  be  a  fee  simple,  an  estate 
for  life,  or  it  may  be  any  estate  less  than  a  fee.     Ibid.  662. 

3.  As  to  labor,  etc.,  on  property  of  a  third  party.  If  a  mechanic 
performs  labor  upon  a  building  in  the  temporary  use  of  the  party 
employing  him,  but  which  belongs  to  a  third  party,  the  statute  gives 
him  no  lien.     Ibid.  662. 

4.  Selling  equity  of  redemption  where  there  are  prior  incumbrances. 
The  statute  providing,  where  the  land  is  incumbered  by  mortgage  or 
otherwise  at  the  time  of  mating  the  contract,  the  owner's  equity  of 
redemption  may  be  sold,  has  no  application  where  the  equity  of 
redemption  is  gone  by  sale  under  a  deed  of  trust.    Ibid.  662. 

5.  Apportioning  proceeds  of  sale  as  between  lienholder  and  prior 
incumbrancer.  Where  the  premises  against  which  a  mechanic's  lien 
is  decreed  are  subject  to  a  prior  incumbrance,  the  decree  should 
ascertain  what  proportion  of  the  proceeds  of  the  sale  shall  be  paid  to 
the  respective  parties  in  interest.  A  decree  of  sale  without  this  is 
erroneous.     Ibid.  662. 

6.  Lien  upon  the  property  of  a,  married  woman  under  contract  made 
by  her  husband  with  her  knowledge  and  implied  assent.  See  ESTOP- 
PEL, 4. 

7.  Verdict  of  jury  merely  advisory.  In  a  proceeding  to  enforce  a 
mechanic's  lien,  where  subsequent  purchasers  of  the  property  sought 
to  be  charged  were  made  parties,  the  issues  were  submitted  to  a  jury, 
who  found  for  the  petitioner  and  assessed  the  damages  against  all  the 
defendants.  The  court  rendered  a  decree  thereon,  requiring  the  de- 
fendant alone  for  whom  the  work  was  done,  to  pay  the  amount  found 
\}j  the  jury,  making  it  a  lien  on  iftie  premises,  and  declaring  the  sub- 
sequent purchasers'  interests  subject  to  the  lien:  Held,  that  the  court 
did  not  err  in  decreeing  differently  from  the  form  of  the  verdict. 
Sharkey  et  al.  v.  Miller,  560. 

8.  A  petition  for  a  mechanic's  lien  is,  in  effect,  a  chancery  pro- 
ceeding, and  the  object  of  the  verdict  of  a  jury  is,  to  advise  the  con- 
science of  the  chancellor,  and  he  has  the  same  power  to  change  or 
reject  the  finding  of  the  jury  as  he  has  where  an  issue  of  fact  is  sub- 
mitted to  a  jury  in  any  other  chancery  case,  and  a  verdict  returned. 
In  such  a  case,  the  court  has  the  power  to  make  the  finding  conform 
to  the  testimony  and  the  equity  of  the  case.     Ibid.  500. 
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LIMITATIONS. 
Of  a  new  promise. 

1.  To  take  a  case  out  of  the  statute.  To  remove  the  bar  of  the  Stat- 
ute of  Limitations,  it  is  incumbent  on  the  plaintiff  to  prove  an  express 
promise  to  pay  the  money,  or  a  conditional  promise  with  a  perform, 
auce  of  the  condition,  or  an  unqualified  admission  that  the  debt  is  due 
and  unpaid,  nothing  being  said  or  clone  at  the  time  rebutting  the 
presumption  of  a  promise  to  pay.  It  must  be  of  such  a  character  as 
to  clearty  show  a  recognition  of  the  debt,  and  an  intention  to  pay  it. 
Carroll  et  al.  v.  Forsyth,  127. 

2.  If  there  be  no  express  promise,  but  a  promise  is  to  be  raised  by 
implication  of  law  from  the  acknowledgment  of  the  party,  the  ac- 
knowledgment must  contain  an  unqualified  and  direct  admission  of 
a  previous  subsisting  debt  which  the  party  is  liable  and  willing  to 
pajr.  If  there  be  accompanying  circumstances  which  repel  the  pre- 
sumption of  a  promise  or  intention  to  pay,  or  if  the  expression  be 
equivocal,  vague  and  indeterminate,  leading  to  no  certain  conclusion, 
but  at  best  to  probable  inference,  which  may  affect  different  minds 
in  different  ways,  they  can  not  go  to  the  jury  as  evidence  of  a  new 
promise,  to  revive  the  cause  of  action.     Ibid.  127. 

3.  Where  tlae  promise  relied  on  to  remove  the  statutory  bar  was 
not  made  to  the  person  claiming  an  indebtedness  to  him,  but  to  one 
from  whom  he  had  borrowed  money,  to  repay  him  such  loan,  and 
contained  no  acknowledgment  of  an}r  indebtedness,  and  the  promise 
was  not  shown  to  have  been  made  in  pursuance  of  an  agreement  be- 
tween the  debtor  and  the  creditor,  or  for  the  express  purpose  of  paying 
what  the  defendant  owed  the  plaintiff,  and  it  could  be  as  readily  pre- 
sumed that  the  promise  was  intended  as  a  gratuity  or  as  a  loan,  as 
that  it  was  intended  as  a  payment,  it  was  held  insufficient  to  take  the 
case  out  of  the  statutory  bar.     Ibid.  127. 

4.  An  express  acknowledgment  of  indebtedness  made  hy  a  debtor 
to  one  not  an  agent  of  the  creditor,  and  who  is  in  no  way  interested 
in  the  debt,  and  of  an  intention  to  pay  it,  will  not  be  sufficient  to  take 
the  case  out  of  the  operation  of  the  Statute  of  Limitations.     Ibid.  127. 

5.  Promise  inferred  from  'payment.  Where  a  debtor  pays  a  certain 
sum  to  another  for  his  creditor,  with  the  understanding  that  it  shall 
be  treated  as  a  payment  on  his  debt,  this  will  be  sufficient  to  revive 
the  cause  of  action  barred  by  the  statute.  In  such  a  case  it  must  be 
shown  that  the  money  was  intended  as  a  payment  on  the  party's  own 
indebtedness.  If  it  be  left  in  doubt  whether  such  was  the  fact  it  will 
not  be  sufficient.     Ibid  127. 

6.  Merely  entering  credit  not  sufficient.  Where  one  has  an  account 
against  another,  the  whole  or  part  of  which  is  barred  by  the  Statute 
of  Limitations,  he  can  not  take  it  out  of  the  statute  by  merely  entering 
a  credit,     The  credit,  to  have  that  effect,  must  be  authorized  and 
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proved  to  have  been  intended  as  a  payment  on  the  account.     Car- 
roll et.  al.  v.  Forsyth,  127. 
Limitation  act  of  1889. 

7.  What  is  color  of  title.  A  deed  purporting  to  convey  title  is  color 
of  title,  without  regard  to  the  good  or  bad  faith  of  the  holder.  What 
is  color  of  title,  is  a  question  of  law,  while  good  faith  is  one  of  fact, 
to  be  determined  by  the  jury.    Hardin  v.  Gowoeneur,  140. 

8.  Of  the  question  of  good  faith.  According  to  the  current  of  the 
decisions  of  this  court,  color  of  title  made  in  good  faith  is  shown  by 
any  deed  or  instrument  which  purports  on  its  face  to  convey  title, 
which  a  party  is  willing  to  and  does  pay  his  money  for,  apart  from 
any  fraud.  The  deed  itself  purports  good  faith,  unless  facts  and  cir- 
cumstances attending  its  execution  show  the  party  accepting  it  had 
no  faith  or  confidence  in  it.     Ibid.  140. 

9.  The  faith  of  the  holder  of  color  of  title,  whether  good  or  bad, 
depends  upon  the  purpose  with  which  he  acquired  it,  and  the  reli- 
ance placed  upon  it.  If  the  holder  received  it  knowing  it  to  be  worth- 
less or  in  fraud  of  the  owner's  rights,  it  can  not  be  said  to  be  held  in 
good  faith.  So,  i-f  the  deed  discloses  facts  on  its  face  showing  it  to 
have  been  illegally  made,  or  made  in  fraud  of  the  law,  as,  where  it 
appears  on  its  face  to  have  been  made  on  a  sale  for  taxes  before  the 
redemption  expired,  this  will  not  prevent  it  from  being  color  of  title; 
it  will  destroy  the  presumption  of  good  faith.     Ibid.  140. 

10.  It  is  essential,  under  the  statute,  that  there  be  first  color  of  title 
in  the  party  setting  up  the  bar;  he  must  claim  under  it,  and  that  claim 
must  be  in  good  faith.  If  either  of  these  be  wanting,  then  possession 
or  payment  of  taxes  will  not  avail.  These  things  must  concur  to 
render  the  possession  or  the  payment  of  taxes  effective  to  create  a  bar. 
Ibid.  140. 

11.  Payment  of  taxes  must  be  under  the  color  of  title.  Where  limit- 
ation, under  the  act  of  1839,  is  set  up  in  defense,  the  true  question  in 
relation  to  thepaymeut  of  taxes  is,  under  what  title  were  they  paid? 
If  paid  under  no  claim  and  color,  or  under  title  adverse  to  that  to 
which  they  are  sought  to  be  applied,  the  payment  is  unavailing.  Ibid. 
140. 

12.  By  whom  the  taxes  may  be  paid.  If  the  payment  of  taxes  is 
made  by  the  cestui  que  trust,  the  effect  is  the  same  as  if  made  by  the 
trustee,  for  the  two  interests  united  make  the  estate,  or  legal  and 
equitable  title  to  the  land,  standing  together,  and  not  in  hostility  to 
each  other.  When  paid  by  the  trustee  or  cestui  que  trust,  the  landlord 
or  the  tenant,  the  same  result  follows.  It  is  sufficient  if  the  payment 
is  made  in  subserviency  to  the  claim   and  color  relied  on.     Ibid.  140. 

13.  And  it  has  been  held  that,  although  an  agent  has  paid  taxes  in 
his  own  name  instead  of  his  principal's,  it  is  sufficient,  if  the  fact  is 
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clearly  and  satisfactorily  shown,  and  that  tax  receipts  thus  given  may 
be  explained  by  parol  evidence.     Hardin  v.  Gonveneur,  140. 

14.  But  where  the  color  of  title  relied  on  was  a  deed  to  A,  and  the 
defendant,  claiming;  through  A,  introduced  in  evidence,  for  the  years 
1852  to  1864,  tax  receipts  showing  payments  in  the  name  of  B,  and 
then  a  letter  from  B,  dated  in  1859,  to  a  purchaser  from  A,  stating  that 
he  inclosed  a  deed  from  A  to  the  purchaser  for  the  land  in  that  county 
upon  which  he  had  been  paying  taxes:  Held,  that  the  letter  failed  to 
show  that  the  payment  was  made  for  A  by  B,  and  that  if  it  had  so 
stated,  it  was  not  admissible  to  prove  the  fact,  as  it  was  merely  his 
unsworn  statement,  and  was  not  a  part  of  the  res  gestce.     Ibid.  140. 

Administrator's  sale  of  land  to  pay  debts. 

15.  Or  creditor' s  suit.  The  period  of  seven  years  is  adopted  in  this 
State  as  the  limit  within  which  proceedings  may  be  instituted  to  sell 
lands  by  administrators  or  creditors  of  an  estate  to  pay  debts,  unless 
special  circumstances  are  shown  explaining  and  justifying  the  delay- 
Bishop  et  al.  v.  0' Conner  et  al.  431. 

Bill  to  rescind  contract  for  fraud. 

16.  Laches.  Where  lands  were  exchanged  in  September,  1859,  and 
one  of  the  parties  sought  to  avoid  the  contract  on  the  ground  of 
fraudulent  representations  as  to  the  locality,  value,  etc.,  of  the  land 
taken  by  him,  and  it  appeared  that  he  learned  of  the  falsity  of  the 
representations  within  a  year  after  the  exchange,  and  that  he  never 
expressed  any  dissatisfaction  or  attempted  to  rescind  the  contract 
until  the  day  before  filing  his  bill,  -which  was  on  January  24th,  1865: 
Held,  that,  owing  to  the  unreasonable  delay  in  filing  his  bill,  it  was 
properly  dismissed.     Hall  et  al.  v.  Fullerton,  448. 

Laches. 

17.  Redeeming  from  sale  under  'power  in  mortgage.  After  a  delay 
of  seven  years  from  the  sale  of  land  under  a  power  in  a  mortgage,  the 
mortgagor  will  be  cut  off  in  equity  from  avoiding  the  sale  for  mere 
irregularities,  in  the  absence  of  fraud,  or  any  equitable  excuse  for  the 
delay.     Dempster  et  al.  v.  West,  613. 

18.  la  what  manner  availed  of.     See  CHANCERY,  32. 

19.  As  affecting  right  to  specific  performance.     Same  title,  14,  15. 

LIQUIDATED  DEBT. 
What  constitutes. 

1.  A  debt  is  liquidated  when  it  is  certain  what  is  due  and  how 
much  is  due.  Although  it  may  appear  that  something  is  due,  if  it 
does  not  also  appear  how  much  is  due,  the  debt  is  not  liquidated.  An 
unliquidated  debt  is  one  which  one  of  the  parties  can  not  alone  ren- 
der certain.     Clark  v.  Dutton,  521. 
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LOST  RECORDS. 
Restoring  court  records. 

1.  Of  the  want  of  notice.  Where  the  record  of  a  judgment  which 
was  destroyed  by  fire  was  restored  by  order  of  the  court,  without  no- 
tice to  the  defendant,  a  court  of  equity  will  not,  for  that  reason, 
declare  such  order  and  the  execution  issued  upon  the  judgment  to  be 
void,  in  the  absence  of  any  allegation  and  proof  showing  that  the 
record,  as  restored,  was  not  the  true  one.     Fuller  v.  Little,  230. 

2.  Extent  of  the  inquiry.  In  a  proceeding  under  the  act  of  March 
19,  1872,  entitled  "An  act  to  provide  for  the  restoration  of  court  rec- 
ords which  have  been  lost  or  destroyed,"  the  investigation  should  be 
limited  to  the  inquiry:  What  was  the  substance  of  the  original  rec- 
ord sought  to  be  restored?     Vail  v.  IgleJuirt,  332. 

3.  Of  questions  not  appearing  of  record.  Questions  affecting  the 
judgment,  other  than  those  which  appeared  of  record,  should  not  be 
investigated  in  such  a  proceeding.  The  record  should  be  restored 
substantially  as  it  was,  leaving  the  other  party  to  any  defenses  not 
apparent  on  the  face  of  the  record,  to  be  asserted  in  a  different  pro. 
ceeding,  precisely  as  if  the  loss  or  destruction  had  not  occurred. 
Ibid.  332. 

4.  When  judgment  was  void  or  voidable.  If  it  clearly  appears  that 
the  judgment  was,  upon  its  face,  void,  no  order  should  be  made  for 
its  restoration,  as  the  party  is  not  injured  by  the  refusal.  But  where 
it  appears  that  the  judgment  was  voidable  merely,  or  was,  in  all  re. 
spects,  regular  and  valid,  the  record  thereof  should  be  restored.  Ibid. 
332. 

5.  Restoration  must  be  of  the  whole  record.  As  the  order  restoring 
a  lost  or  destroyed  record  is  to  have  the  same  effect  as  the  original 
record  would  have,  if  in  existence,  it  follows,  that  it  is  not  sufficient 
to  restore  a  part  only  of  the  lost  record,  such  as  the  final  judgment, 
but  the  whole  of  it  must  be  restored,  including  the  summons,  plead, 
ings,  etc.  The  court  can  onty  determine  the  legal  effect  of  a  judg- 
ment from  an  inspection  of  the  whole  record.     Ibid.  332. 

6.  Where,  in  a  proceeding  to  restore  the  record  of  a  judgment 
which  was  confessed  on  warrant  of  attorney  and  cognovit,  neither  the 
petition  nor  the  order  of  the  court,  showed  what  the  warrant  of  attor- 
ney and  cognovit  contained,  or  whether  the  judgment  was  entered  in 
term  time  or  in  vacation,  it  was  held,  the  order  of  restoration  was 
erroneous.  In  such  a  case  the  substance  of  the  warrant  of  attorney 
and  cognovit  must  be  stated  in  the  petition,  be  proved  on  the  hearing, 
and  recited  in  the  order  of  the  court.     Ibid.  332. 

7.  The  general  rule  is,  that  where  the  cop)'-  of  a  record  of  a 
judgment  is  required,  it  must  be  of  the  whole  record,  so  that  the  court 
may  determine  the  legal  effect  of  the  whole  of  it,  which  may  be  quite 
different  from  that  of  a  part.     Ibid.  332. 
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8.  The  act  of  1872,  providing-  for  the  restoration  of  the  record  of  a 
suit  when  destroyed  by  fire,  contemplates  that  the  whole  record  shall 
be  substantially  supplied.  The  supplying  of  a  copy  of  the  declara- 
tion and  affidavit  in  an  action  of  replevin,  without  any  copy  of  the 
writ,  and  the  officer's  return  thereon,  is  not  a  compliance  with  the 
statute,  and  does  not  authorize  a  judgment  by  default.  Kelioe  et  al. 
v.  Bounds,  351. 

MALICIOUS  PROSECUTION. 
Probable  cause. 

1.  What  constitutes.  Probable  cause  for  instituting  a  criminal 
prosecution  is  a  reasonable  ground  of  suspicion,  supported  by  cir- 
cumstances sufficiently  strong  in  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  person  accused  is  guilty  of  the  offense 
charged.    Ames  v.  Snyder,  376. 

Malice. 

2.  If  there  be  probable  cause  for  a  criminal  prosecution,  it  is  not 
material  whether  the  prosecutor  was  actuated  by  improper  motives, 
and  not  merely  a  desire  to  subserve  the  interests  of  public  justice. 
Hence,  though  malice  may  be  inferred  from  want  of  probable  cause, 
the  latter  will  not  be  inferred  from  malice.     Ibid.  376. 

Advice  of  counsel. 

3.  As  bearing  on  party's  liability.  The  law  is  well  settled  by  the 
decisions  of  this  court,  that,  where  a  party  consults  with  competent 
legal  counsel  in  good  faith  to  ascertain  what  course  to  pursue  in  refer- 
ence to  acts  done  by  another,  and  such  counsel,  after  proper  delibera- 
tion and  examination  into  the  facts,  advises  an  arrest  for  a  criminal 
offense,  the  party  causing  the  arrest  shall  not  be  held  to  respond  in 
damages  for  his  action,  notwithstanding  it  may  appear  on  the  trial 
the  party  accused  was  not  guilty.  But  the  advice  must  be  sought 
in  good  faith,  and  the  party  must  make  a  full  and  honest  statement 
of  the  facts  to  the  counsel.     Ibid.  376. 

MARRIAGE. 
Consent  op  parent  or  guardian  op  minor. 

1.  The  provision  of  our  statute  requiring  the  consent  of  parents 
or  guardians  to  be  had  when  the  parties  intending  to  marry  are  in 
their  minority,  is  founded  in  justice  and  in  considerations  of  public 
policy.  In  such  case  they  are  in  a  state  of  servitude  to  their  parents, 
from  which  they  can  not  be  released  except  b}r  the  consent  of  the 
parents.     Lyndon  v.  Lyndon,  43. 

Declaring  marriage  void. 

2.  Before  consummation:  on  the  ground  of  fraud  and  deception  prac- 
ticed.    On  bill  to  annul  a  marriage,  and  declare  the  contract  void,;  it 
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appeared  that  the  complainant  was  a  young  school  girl,  only  about 
fifteen  years  old  at  the  time  of  the  marriage;  that  the  defendant  was 
employed  as  her  father's  coachman,  and  while  in  such  employ  took 
advantage  of  his  position,  while  driving  the  children  out,  to  inveigle 
the  complainant  into  the  marriage;  that  he  procured  the  license 
through  perjury,  by  swearing  positively  that  the  complainant  was  of 
fige;  and  that  she  never  consummated  the  marriage  by  cohabitation, 
but  immediately  repudiated  the  same:  Held,  that  the  marriage,  under 
such  circumstances,  ought  not  to  be  held  valid,  but  ought  to  be 
declared  void;  but  that,  had  the  parties  voluntarily  lived  together  as 
man  and  wife,  the  latter  knowing  that  the  crime  of  perjury  had  been 
committed,  it  would  have  been  held  valid.     Lyndon  v.  Lyndon,  43. 

MARKIED  WOMEN. 

LlBEKAL  CONSTRUCTION  OF  STATUTE. 

1.  It  has  been  the  settled  policy  of  this  court  to  give  a  liberal  con- 
struction to  the  acts  of  1861  and  1869,  relating  to  married  women  and 
their  separate  property,  and  to  enforce  their  several  provisions  accord- 
ing to  the  plain  and  obvious  meaning  of  the  language  used,  to  effect- 
uate the  legislative  intent.     Haight  v.  McVeagh  et  al.  624. 

Power  to  make  contracts. 

2.  May  purchase  real  estate,  It  was  held,  in  Carpenter  v.  Mitchell, 
54  111.  126,  that  the  power  given  to  married  women  to  acquire  prop- 
erty by  descent,  devise,  "or  otherwise,''''  was  sufficiently  broad  to 
embrace  an  acquisition  by  purchase,  and  that,  when  she  exercised 
the  power  by  purchasing  real  estate,  it  was  under  the  same  terms  and 
conditions  as  if  done  by  one  under  no  disability,  so  far  as  to  make 
the  contract  binding  upon  and  render  her  separate  estate  liable  in 
equity  to  discharge  the  indebtedness  thus  incurred.  In  Coo~kson  v. 
Toole,  59  111.  515,  this  case  was  so  far  modified  as  to  hold  her  liable  at 
law  as  well  as  in  equity,  upon  contracts  made  within  her  capacity 
under  the  statute.     Ibid.  624. 

3.  May  engage  in  trade  and  contract  debts  in  respect  thereto.  Under 
the  acts  of  1861  and  1869,  no  reason  is  perceived  why  a  married 
woman  may  not,  at  least  with  the  consent  of  her  husband,  earn  money 
in  trade  as  well  as  by  manual  labor,  or  carry  on  the  business  of  agro- 
eery  store,  contract  debts  for  goods  to  be  used  in  trade,  as  well  as  for 
animals  and  farming  implements,  or  for  lands  and  farm  labor.  Ibid. 
624. 

4.  So,  where  a  married  woman,  by  her  husband's  consent,  engaged 
in  the  business  of  buying  and  retailing  groceries  in  conjunction  with 
another,  who  was  a  silent  or  secret  partner,  her  husband  acting  as 
clerk  for  the  firm,  and  the  wife  purchased  goods  in  her  own  name,  to 
be  used  in  the  business,  and  there  was  no  pretense  that  the  husband 
purchased  the  same,  or  that  the}-  were  bought  for  his  use,  it  was  held, 
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in  an  action  against  the  wife  for  the  price,  that  she  was  liable  the 
same  as  a  feme  sole,  and  that  it  was  not  necessary  to  have  made  her 
husband  a  defendant  with  her,  he  not  being-  liable  for  her  contracts. 
Haight  v.  McVeagh  et  al.  624. 

5.  Under  the  Married  Woman's  act  of  1861,  the  common  law  dis 
ability  of  a  feme  covert  to  contract  is  not  changed,  except  so  far  as 
the  power  to  contract  is  a  necessary  incident  to  the  right  to  hold  and 
enjoy  her  separate  property,  and  her  capacity  to  make  contracts 
respecting  her  separate  property  is  an  implication  of  law,  and  not  of 
equity,  and  consequently  all  contracts  made  by  her  within  the  scope 
of  that  legal  capacity,  are  legal  contracts  and  cognizable  in  the  courts 
of  law.     Williams  v.  Hugunin,  214. 

Liability  op  their  separate  property. 

6.  On  what  contracts.  To  render  the  separate  estate  of  a  married 
woman  liable  in  this  State,  the  debt  must  have  been  contracted  by  her 
in  reference  to  it,  or  for  her  own  benefit  on  the  credit  of  her  separate 
property,  or  by  some  appropriate  instrument  executed  by  her  with  a 
view  to  make  the  debt  a  specific  charge  upon  it.  A  general  engage- 
ment to  pay  a  debt,  contracted  by  a  single  bill  or  note,  having  no 
reference  to  her  separate  property,  will  create  no  such  charge  upon  it 
as  can  be  enforced  in  a  court  of  equity.     Ibid.  214. 

7.  Where  the  husband  executed  his  promissory  note  to  his  cred- 
itor, and  his  wife  indorsed  the  same,  in  payment  of  his  individual 
indebtedness,  and  it  was  silent  as  to  the  separate  estate  of  the  wife, 
or  of  any  intention  to  make  its  payment  a  charge  upon  such  separate 
estate,  it was  held,  that  it  could  not  be  construed  into  a  contract  to 
pay  it  out  of  her  estate,  and  that  it  could  not  be  enforced  against  her 
estate  in  a  court  of  equity.     Ibid.  214. 

8.  Doctrine  of  the  English  cases  making  her  contracts  an  equitable 
charge,  not  applicable  in  this  State.  The  separate  estates  of  femes  covert, 
under  our  laws,  not  being  the  creatures  of  equity,  but  being  legal 
estates,  the  reasons  upon  which  the  doctrine  of  the  English  cases 
subjecting  the  separate  estates  of  married  women  to  the  payment  of 
debts  contracted  by  them,  is  based,  are  not  applicable  in  this  State. 
Ibid.  214. 

Husband  as  agent  of  his  wife. 

9.  It  has  been  repeatedly  held  by  this  court,  that  the  husband  may 
act  as  the  agent  of  his  wife  in  the  control  and  management  of  her 
separate  property,  and  that  when  he  so  acts  in  good  faith,  and  is  not 
permitted  thereby  to  defraud  others,  it  in  nowise  impairs  her  right  to 
her  property,  or  to  its  increase  or  profits.  Haight  v.  McVeagh  et  al 
624. 

Deeds  by  husband  and  wife. 

10.  Time  o,nd  manner  of  execution  by  wife.  See  CONVEYAN- 
CES, 1. 
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OP  THE  11ULE  OF  ESTOPPEL. 

11.  As  applied  to  married  women  in  respect  to  their  separate  property. 
See  ESTOPPEL,  3. 

MASTER  AND  SERVANT. 
Liability  op  master  to  servant. 

1.  For  injury  occasioned  by  negligence.  While  it  is  true,  that  a  com- 
mon employer  is  not  responsible  to  a  servant  for  an  injury  caused  by 
the  negligence  of  his  fellow-servant  engaged  in  the  same  line  of  employ- 
ment, yet  it  is  the  duty  of  a  railway  company,  as  employer,  to  provide 
safe  structures,  competent  employees  and  engines,  and  all  appliances 
necessaiy  to  the  safety  of  the  employed,  and  to  adopt  such  rules  and 
regulations  for  running  its  trains  as  will  insure  safety,  and,  having 
adopted  them,  to  conform  to  them,  or  be  responsible  for  consequences 
resulting  from  a  departure  from  them.  Chicago  and  Northwestern 
My.  Co.  v.  Taylor  et  al.  Admr.  461. 

2.  Where  a  station  agent  and  switchman  of  a  railway  company 
was,  while  in  the  discharge  of  his  duty,  and  without  negligence  on 
his  part,  on  a  dark  night,  struck  by  a  car  and  killed  in  attempting  to 
get  to  the  switch,  in  obedience  to  a  signal,  and  it  appeared  that  the 
switch,  from  its  construction,  was  attended  with  danger,  that  the  com- 
pany had  adopted  no  rules  and  regulations  in  respect  to  the  switch, 
which  was  what  is  known  as  a  "flying  switch,"  and  that  the  flat  cars 
sought  to  be  switched  off,  the  front  one  of  which  struck  the  deceased, 
were  not  properly  furnished  with  brakes,  there  only  being  one  good 
brake  on  the  four,  and  there  was  no  light  on  the  front  car,  as  is  usual 
of  a  dark  night,  it  was  held,  that  the  company  was  liable  for  causing 
the  death,  as  it  was  guilty  of  negligence  in  not  having  the  train  prop- 
erly lighted  and  the  cars  furnished  with  sufficient  brakes,  and  which 
neglect  was  the  cause  of  the  accident.    Ibid.  461. 

3.  Contributory  negligence  of  the  servant.  Although  a  railway  com- 
pany may  suffer  its  track  to  be  out  of  proper  repair,  yet  if  a  servant, 
an  engineer  of  the  company,  drives  his  engine  at  a  negligent  or  high 
rate  of  speed,  which  materially  contributes  to  an  injury  received  by 
him,  he  can  not  recover  of  the  company.  Illinois  Central  Railroad 
Co.  v.  Patterson,  650. 

4.  Thus,  where  the  engineer  was  running  his  train  at  a  much 
greater  rate  of  speed  than  was  allowed,  for  making  up  lost  time,  and 
in  consequence  of  this,  and  a  battered  rail  on  a  curve,  the  train  was 
thrown  from  the  track,  and  the  engineer  was  severely  injured,  it  was 
held,  that,  owing  to  his  own  reckless  conduct,  he  could  not  hold  the 
company  responsible  for  damages.     Ibid.  650. 
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In  action  for  conversion  of  a  pledge. 

1.  Where  property  pledged  is  taken  and  converted  by  a  mere 
wrongdoer,  having  no  interest  or  claim  in  the  same,  the  pledgee  will 
be  entitled  to  recover  in  trover  to  the  extent  of  the  full  value  of  the 
property  so  converted.  But  where  the  conversion  is  by  an  officer  act- 
ing under  a  legal  writ  of  attachment  or  execution  against  the  pledger, 
he  will  occupy  the  same  position  as  if  he  were  the  pledger  himself, 
and  be  subject  only  to  the  same  measure  of  damages.  Baldwin  et  al. 
v.  Bradley,  32. 

2.  Where  two  different  loans  were  made  at  different  times,  of  $900 
each,  the  first  upon  a  pledge  of  22  barrels  of  whisky,  and  the  second 
upon  a  pledge  of  20  barrels,  neither  being  dependent  upon  the  other, 
and  the  whisky  was  all  seized  upon  attachment  against  the  pledger, 
and  on  replevin  by  the  pledgee  the  last  lot  of  20  barrels  was  recovered 
and  restored  to  the  pledgee,  it  was  held,  on  the  trial,  under  a  count  in 
trover  for  the  conversion  of  the  other  lot,  that  the  plaintiff  was  enti- 
tled to  recover  the  full  amount  due  him  on  the  first  loan,  and  that  in 
the  absence  of  proof  showing  that  he  had  appropriated  the  20  barrels 
to  his  own  use,  the  value  of  the  same,  in  excess  of  the  sum  due  him 
on  the  second  loan  could  not  be  deducted  from  the  sum  due  on  the 
first  loan,  as  the  second  pledge  was  still  liable  to  be  redeemed  by 
paying  the  sum  for  which  it  was  held.     Ibid.  32. 

Exemplary  damages. 

3.  As  against  municipal  corporation.  Municipal  corporations  are 
not  liable  to  vindictive  or  exemplary  damages  for  personal  injuries 
growing  out  of  mere  neglect  to  keep  a  sidewalk  in  a  safe  condition. 
In  order  to  justify  such  damages,  the  negligence  of  the  authorities 
must  be  so  gross  as  to  be  wilful.     City  of  Chicago  v.  Kelly,  475. 

4.  Subsequent  approval  of  wrongful  act.  Where  a  person,  innocent 
of  the  commission  of  a  wrongful  act,  becomes  liable  only  in  conse- 
quence of  his  subsequent  approval  or  sanction  of  it,  he  will  be  liable 
only  for  the  real  injury  sustained,  and  will  not  be  subject  to  vindic- 
tive damages.     Grund  et  al.  v.  Van  Vleck,  478. 

MECHANIC'S  LIEN.     See  LIENS,  1  to  8. 

MISNOMER. 
Where  party  is  sued  by  wrong  name. 

1.  Must  plead  the  misnomer  in  abatement.     See  ABATEMENT,  1,2 

2.  And  may  be  connected  with  the  record  by  proper  averments  and 
proof    See  PARTIES,  7. 

MISTAKE. 
It  must  be  mutual. 

1.  To  authorize  a  ■'bill  to  reform  an  instrument.  It  is  incumbent  on 
a  party  seeking  in  equity  to  reform  a  written  contract,  on  the  ground 
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of  an  alleged  mistake,  to  show,  b}*  clear  and  satisfactory  evidence,  the 
fact  of  such  mistake  as  to  both  parties — in  other  words,  that  the  mis- 
take was  mutual.  It  is  not  sufficient  to  show  a  mis-description  of 
land  in  the  contract,  occurring  through  the  party's  own  negligence 
and  mistake.    Emery  v.  Mohler,  221. 

2.  A  rectification  can  only  be  had  when  both  parties  have  executed 
an  instrument  under  a  common  mistake,  and  have  done  what  neither 
of  them  intended.  A  mistake  on  one  side  only  may  be  ground  for 
rescinding,  but  not  for  correcting,  an  agreement.  Sutherland  et  al.  v- 
Sutherland  et  al.  481. 

Degree  of  proof  required. 

3.  As  the  parties  are  presumed  to  have  understood  the  legal  effect 
of  their  written  contract,  in  order  to  justify  a  reformation  on  the 
ground  of  mistake,  the  proof  must  be  such  as  to  leave  no  fair  and 
reasonable  doubt  upon  the  mind  that  the  instrument  does  not  embody 
the  final  intention  of  the  parties.     Ibid.  481. 

4.  A  party  has  the  right  to  call  upon  a  court  of  equity  to  have 
mistakes  in  a  deed  for  land  claimed  by  him  corrected,  but  clear  proof 
is  required.  Where  the  truth  of  the  bill  is  admitted  by  demurrer, 
and  the  allegation  showing  the  mistake  is  clear  and  positive,  the 
party  will  be  entitled  to  have  it  corrected.     Moore  v.  Munn  et  al.  591. 

Mistake  in  name  of  party  to  a  contract. 

5.  Avoided  by  pleading  and  proof.  Where  a  deed  is  made  to  a  cor- 
poration by  a  name  varying'  from  the  true  one,  the  corporation  may 
sue  in  its  true  name,  and  aver  in  the  declaration  that  the  defendant 
made  the  deed  to  them  by  the  name  mentioned  in  the  deed.  North- 
western Distilling  Co.  v.  Brant,  659. 

6.  And  where  a  person,  executing  an  instrument  under  seal,  is 
described  therein  by  a  different  name,  an  action  may  be  maintained 
against  him  upon  the  instrument,  upon  averring  in  the  declaration 
and  making  proof  that  he  executed  the  same,  but  was  described 
therein  by  the  name  there  appearing.     Ibid.  659. 

AS  AGAINST  A  PURCHASER  WITHOUT  NOTICE. 

7.  In  cases  of  mistake  in  written  instruments,  as  against  bona  fide 
purchasers  for  a  valuable  consideration,  without  notice  of  the  mis- 
take, courts  of  equity  will  grant  no  relief.  Therefore,  a  bill  seeking 
to  foreclose  a  mortgage  in  which  a  mistake  occurs  in  the  description 
of  the  land,  which  is  sought  to  be  corrected  as  against  a  purchaser 
for  a  valuable  consideration,  which  fails  to  allege  that  the  subsequent 
purchaser  purchased  with  notice  of  the  mistake,  is  defective.  Sick- 
mon  v.  Wood,  329. 

Mistake  in  a  will. 

8.  When  corrected  in  chancery.  Where  a  testator,  in  making  his 
will,   made   mistakes   in  the    description  of  several  tracts  of  land 
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attempted  to  be  devised,  some  of  the  tracts  not  being  described,  and 
in  several  cases  other  and  different  lands  were  named,  and  made  his 
widow  residuary  devisee  -'of  all  the  rest  and  residue  "  of  his  "estate, 
remaining  at  the  time  of"  his  "  decease,  real,  personal  and  mixed,  of 
every  name  and  description  whatsoever,"  it  was  held,  that  as  the 
widow  would,  under  such  will,  take  all  lands  which  failed  to  pass, 
through  the  mistake,  she  had  a  right  to  correct  the  mistake  by  con- 
veying the  lands  to  the  proper  parlies,  or  to  have  the  mistake  cor 
reefed  on  bill  filed  by  her  for  that  purpose.  Worrell  et  al.  v.  Patten 
et  al.  254. 

9.  Decree  without  proof .  Where  the  residuary  devisee  in  a  will  files 
a  bill  in  equity  to  have  mistakes  in  the  will  corrected,  the  effect  of 
which  is  to  deprive  her  of  lands  she  would  otherwise  take  under  the 
same,  a  decree  may  pass  as  prayed  without  the  hearing  of  any  proof 
whatever  of  the  fact  of  mistake  having  been  made,  and  the  minor 
heirs  of  the  testator,  in  such  case,  having  no  interest  in  the  lands  thus 
taken  from  the  complainant,  can  not  be  heard  to  complain  of  the 
decree  reforming  the  will.     Ibid.  254. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

Of  an  equitable  mortgage. 

1.  AVhere  the  equitable  owner  of  land  assents,  in  writing,  that  the 
holder  of  the  legal  title  to  the  same  may  hold  the  title  as  security  for 
the  payment  of  money  borrowed  by  such  owner,  of  a  third  person, 
this  will  be  sufficient  to  create  an  equitable  lien  on  the  land  for  the 
benefit  of  his  creditor.     Chadioick  v.  Clapp,  119. 

Whether  mortgage  or  deed  of  trust. 

2.  And  herein,  who  is  the  cestui  que  trust.  Where  a  party  made  a 
promissory  note  payable  to  himself,  indorsed  the  same  in  bhrnk,  and 
delivered  it  to  A,  and  at  the  same  time  executed  a  conveyance  of  land 
to  B,  declaring  therein  that  it  was  in  trust;  that  in  case  of  default  in 
the  payment  of  the  note,  then,  on  the  application  of  the  legal  holder 
of  the  note,  B,  his  heirs,  assigns  or  successor  in  trust,  might  sell  and 
dispose  of  the  land,  on  certain  terms,  for  cash,  etc.:  Held,  that  the 
conveyance  was  a  deed  of  trust,  and  not  a  mortgage,  and  that  A,  as 
the  legal  holder  of  the  note,  was  the  cestui  que  trust,  notwithstanding 
amisrecital  in  the  deed  that  the  note  was  indorsed  and  delivered  to 
B,  the  proof  showing  that  B  never  had  any  interest  in  the  same. 
Cushman  v.  Stone  et  al.  516. 

Power  of  sale  in  deed  of  trust. 

3.  By  whom  to  oe  executed.  A  power  in  a  deed  of  trust  authorizing 
the  trustee  to  sell  on  default  in  the  payment  of  the  grantor's  note, 
upon  application  of  the  legal  holder  of  the  same,  can  not  be  executed 
by  the  holder  of  the   note,  even  if  the   note  was   in    the  first    place 
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delivered  to  the  trustee  indorsed  in  blank,  and  by  him  transferred  to 
another  by  delivery.     Cushman  v.  Stone  et  al.  516. 
Power  of  sale  in  mortgage. 

4.  Who  may  execute  it.  Where  a  mortgage  given  to  secure  the  paj-- 
ment  of  a  note  gives  the  mortgagee  or  his  assigns  power  to  make  sale 
of  the  mortgaged  premises,  and  his  assignee  of  the  note,  with  his  con- 
sent, strikes  out  the  assignment  of  the  same,  the  power  will  be  restored 
to  the  mortgagee  to  make  sale  of  the  premises,  and  can  not  be  exer- 
cised by  the  assignee  without  a  new  assignment.  Dempster  et  al.  v. 
West,  613. 

Sale  under  power  must  be  fair. 

5.  An  officer  or  trustee,  in  making  a  sale  of  property,  must  act  with 
the  utmost  good  faith,  with  fairness  and  impartiality.  If  the  pur- 
chaser is  shown  to  have  exercised  undue  influence  over  the  officer  or 
trustee,  and  the  price  is  inadequate,  the  sale  may  be  avoided  in  equity, 
but,  it  is  not  void.     Ibid.  613. 

6.  When  mortgaged  property  is  sold  by  the  person  invested  with 
the  power  to  sell,  in  the  absence  of  proof  to  the  contrary,  it  will  not 
be  presumed  that  the  purchaser  exercised  any  undue  control  over  the 
person  selling,  but  the  sale  will  be  sustained.     Ibid.  613. 

7.  Sale  held  good  and  not  fraudulent.  Where  the  mortgagee,  in 
a  mortgage  giving  him  and  his  assigns  a  power  of  sale  in  de- 
fault of  payment  of  principal  or  interest,  assigned  the  note  secured, 
and  the  assignee,  six  months  before  the  sale,  notified  the  mortgagor 
that  he  must  sell  unless  the  interest  was  paid,  and,  failing  to  obtain 
payment,  elected  to  declare  the  whole  debt  due,  as  he  was  authorized 
by  the  mortgage,  and,  by  an  arrangement  with  the  mortgagee,  struck 
out  the  assignment  of  the  note,  and  had  the  latter  proceed  to  sell  the 
mortgaged  premises,  and  bought  in  the  same  for  the  amount  of  the 
note,  which  sum,  with  another  mortgage  to  which  the  property  was 
subject,  was  near  the  value  of  the  same,  it  was  held,  on  bill  by  the 
mortgagor  to  set  aside  the  sale  and  for  redemption,  that  the  facts  did 
not  indicate  any  unlawful  scheme  or  combination  between  the  as- 
signee and  the  mortgagee  to  fraudulently  cut  off  the  rights  of  the 
mortgagor,  and  that  the  latter  was  not  entitled  to  relief  against  the 
sale,  in  equity.     Ibid.  613. 

Foreclosure. 

8.  Personal  decree  against  mortgagor.  Where  a  person  gives  a 
mortgage  to  secure  the  payment,  of  a  third  person's  notes,  which  con- 
tains no  covenant  to  pay  the  debt,  it  is  erroneous  to  enter  a  personal 
decree  against  the  mortgagor  for  the  balance  of  the  debt  that  may  re- 
main after  the  sale  of  the  mortgaged  premises  on  foreclosure.  Hoag 
v.  Starr,  362. 
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Satisfaction  of  decree  of  foreclosure. 

9.  Of  an  agreement  which  will  so  operate.  Where  the  land  of  A  had 
been  sold  under  a  decree  of  foreclosure  of  a  mortgage,  given  by  him 
to  secure  the  payment  of  the  debt  of  another,  but  which  contained 
no  covenant  to  pay  the  same,  and  a  personal  decree  taken  against  the 
mortgagor  for  the  debt,  that  remained  after  the  sale,  which  was  sought 
to  be  enforced,  and  the  mortgagor  and  mortgagee  then  entered  into 
an  agreement  to  settle  all  matters  in  controvers}^,  whereby  the  mort- 
gagor turned  out  certain  claims,  which,  when  paid,  were  to  apply  in 
payment,  and  gave  his  notes,  secured  by  deed  of  trust  on  lands,  in- 
cluding the  same  that  was  sold  on  foreclosure,  for  the  balance  claimed 
by  the  mortgagee:  Held,  that,  by  the  new  arrangement,  the  decree  in 
the  foreclosure  was  satisfied,  and  a  subsequent  sale  of  lands  of  the 
mortgagor,  under  the  same,  should  be  set  aside  as  void,  upon  pay- 
ment to  the  creditor  of  moneys  expended  by  him  to  procure  the  title 
to  any  part  of  the  lands  described  in  the  trust  deed.  Hoag  v.  Starr 
et  al.  365. 

NOTTCE  OF  SALE  UNDER  DEED  OF  TRUST. 

10.  Whether  sufficient.  Where  a  deed  of  trust  authorized  the  trus- 
tee to  sell  the  land  conveyed,  for  non-payment  of  a  note,  "first  giving 
notice  of  the  time  and  place  of  such  sale  by  publishing  such  notice 
in  one  of  the  newspapers  at  that  time  published  in,"  etc.,  ten  days  before 
such  sale,  and  a  notice  of  sale  on  the  thirteenth  day  of  a  month  was 
published  on  the  second  day  of  the  same  month  and  each  day  thereafter 
except,  on  Sundays,  being  nine  insertions,  it  was  held,  that  this  was  a 
compliance  with  the  terms  of  the  deed  of  trust,  and  was  sufficient  in 
respect  to  the  time.     Cushman  v.  Stone  et  al.  516. 

Of  the  title  in  the  premises  conveyed. 

11.  Character  of  title  remaining  in  mortgagor  or  grantor  in  trust 
deed.  Notwithstanding  the  legal  title  to  mortgaged  premises  is  in  the 
mortgagee,  the  mortgagor  is  regarded  as  the  equitable  owner  of  the 
estate  for  all  beneficial  purposes,  and  his  interest  is  liable  to  levy  and 
sale  on  execution,  and  it  seems  the  same  rule  applies  to  a  deed  of  land 
in  trust  for  the  payment  of  debts.     Vallette  v.  Bennett,  632. 

12.  Reinvesting  the  grantor  with  the  legal  title.  Where  property- 
is  conveyed  to  another  by  a  deed  absolute  on  its  face  in  all  respects, 
except  for  the  trust  declared,  that  the  grantee  shall  pay  and  discharge 
certain  indebtedness  of  the  grantor,  with  a  condition  that  if  the 
grantee  shall  neglect  or  refuse  to  pay  and  satisfy  the  same,  accord- 
ing to  his  covenant,  then  it  shall  and  may  be  lawful  for  the  grantor 
to  take  and  repossess  himself  of  the  premises,  the  legal  title  passes  to 
the  grantee,  and  the  grantor  will  not  be  reinvested  with  the  same,  on 
the  failure  of  the  grantee  to  discharge  the  trusts,  without  a  re-convey- 
ance.    Ibid.  632. 
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Power  of  trustee  to  convey. 

13.  Ratification  by  original  grantor.  Where,  by  the  terms  of  a  trust 
deed,  the  trustee  is  empowered  to  use  the  avails  of  the  property  con- 
ve\;ed  in  payment  of  the  grantor's  debts,  the  trustee  has  the  implied 
power  to  sell  and  convey  the  same  so  as  to  pass  the  legal  title,  and 
where  the  trustee  makes  a  deed  absolute  on  its  face  to  secure  a  cred- 
itor, which  is  in  equity  a  mortgage,  if  the  original  grantor  acquiesces 
in  the  same  for  a  number  of  years,  and  until  he  is  declared  a  bank- 
rupt, it  will  be  a  ratification  of  the  trustee's  conveyance.  Valleite  v. 
Bennett,  632. 

Confirming  trustee's  act  by  deed. 

14.  Estoppel.  Where  a  trustee,  to  pay  debts,  makes  a  conveyance 
of  his  grantor's  land  to  a  creditor,  simply  as  a  security,  and,  after  the 
death  of  the  original  grantor,  his  heirs  unite  with  the  trustee  in  a 
quit-claim  deed  to  release  the  equity  of  redemption  to  the  grantee  of 
the  trustee,  the  heirs  so  uniting  with  the  trustee,  and  all  privies  in 
estate,  will  be  estopped  from  denying  that  the  conveyance  by  the 
trustee  was  made  in  the  due  execution  of  the  trust  imposed.  Ibid. 
632. 

Chattel  mortgages. 

15.  Acknowledgment  taken  by  justice  out  of  his  precinct.  Where  a 
chattel  mortgage  is  acknowledged  before  a  justice  of  the  peace 
residing  in  the  same  precinct  with  the  mortgagor,  the  acknowledg- 
ment will  not  be  bad  because  it  was  taken  in  another  township  or 
precinct.  It  will  be  good  if  taken  anywhere  in  the  county,  provided 
the  justice  resided  in  the  same  election  precinct  with  the  mortgagor. 
Durfee  v.  Grinnell  et  al.  371. 

16.  Not  affected  because  the  justice  keeps  his  docket  in  another  town- 
ship. A  chattel  mortgage  will  not  be  rendered  invalid  from  the  fact 
that  the  justice  of  the  peace  takes  his  docket  out  of  the  township  of 
his  residence,  and  keeps  his  office,  for  convenience,  a  few  rods  in  an 
adjoining  township,  especially  when  it  is  readily  accessible  for 
inspection.     Ibid.  371. 

17.  Mistake  in  date  to  certificate  of  acknowledgment.  Where  a  chat- 
tel mortgage  was  in  fact  executed  and  acknowledged  in  1871,  but  the 
justice  dated  the  certificate  of  acknowledgment  in  1872,  and  the  mort- 
gage wras  recorded  on  the  day  of  its  execution,  and  it  did  not  appear 
but  that  the  entry  in  the  justice's  docket  showed  the  proper  date: 
Held,  that  the  mistake  did  not  vitiate  the  mortgage,  as  no  injury  could 
have  resulted  from  it  to  creditors  or  purchasers.     Ibid.  371. 

18.  Title  passes  on  breach.  A  chattel  mortgage  is  but  a  conditional 
sale,  and  wdien  the  mortgagor  fails  to  perform  the  condition,  the  title 
to  the  mortgaged  property,  so  far  as  it  is  held  by  the  mortgagor,  vests 
in  the  mortgagee.     Where  possession  is  taken  in  accordance  with  the 
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Chattel  mortgages.     Continued. 

terms  of  the  mortgage,  the  title  passes,  even  though  the  debt  be  not 
then  due.  The  fact  that  the  mortgagee  is  required  to  sell  the  pro}). 
erty,  and  render  the  surplus,  after  payment  of  the  debt,  etc.,  to  the 
mortgagor,  will  not  prevent  the  title  from  vesting  in  the  mortgagee, 
as  purchaser.    Duvfee  v.  Orinnell  et  al.  371. 

NAMES. 
Mistake  in  name  of  party  to  a  contract. 

1.  Avoided  by  pleading  and  proof .     See  MISTAKE,  5,  6. 
Where  party  is  sued  by  wrong  name. 

2.  The  misnomer  should  be  pleaded  in  abatement.  See  ABATE- 
MENT, 1,  2. 

3.  The  real  party  may  be  connected  with  the  record  by  proper  aver- 
ments and  proof.     See  PARTIES,  7. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Causing  death  of  a  person  in  a  public  street,  by  a  railway  train 
running  at  too  great  a  speed.  In  a  suit  against  a  railway  company  to 
recover  damages  for  causing  the  death  of  the  plaintiff's  intestate 
through  .negligence,  it  appeared  that  the  deceased  was  struck  by  the 
train  while  attempting  to  cross  the  track  on  a  public  street  in  a 
populous  city;  that  there  were  a  great  many  tracks  at  the  place,  and 
much  switching  of  trains,  and  that  the  deceased  at  the  time  was 
watching  for  a  train  a  few  feet  ahead  of  him  to  pass,  and  while  so 
waiting  was  struck  by  another  train  coming  from  behind,  and  which 
was  running  at  the  rate  often  miles  an  hour,  in  violation  of  the  ordi- 
nances of  the  city.  The  jury  found  the  defendant  guiltyr :  Held,  that 
if  the  deceased  was  guilty  of  negligence  it  was  not  gross,  but  slight, 
as  compared  with  that  of  the  company;  and  that  it.  was  guilty  of 
gross  negligence  in  running  its  train  at  such  a  speed  in  a  great  pub- 
lic thoroughfare,  and  that  the  verdict  was  not  unsustainecl  by  the  evi- 
dence. Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Co.  v.  Knutson, 
Admx.  103. 

2.  Care  required  in  running  railroad  train  in  a  public  street.  A 
railroad  company  is  to  be  held  to  the  exercise  of  a  very  high  degree 
of  care  in  operating  its  road  through  the  public  streets  of  a  city,  and 
will  not  be  permitted  to  omit  with  impunity  any  reasonable  duty  that 
may  tend  to  the  safety  of  the  public,  who  have  an  equal  right  with 
themselves  to  the  free  use  of  these  thoroughfares.  Chicago,  Burling- 
ton and  Quincy  Railroad  Co.  v.  Stumps,  409. 

3.  Railroad  company  not  liable  for  pure  accident.  The  law  has  not 
made  railroad  companies  insurers  against  every  casualty  that  may 
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happen  in  a  street  or  highway,  where  the}-  have  exercised  the  highest 
degree  of  care  for  the  safety  of  the  citizen  consistently  with  a  reason- 
able exercise  of  their  franchise.  The  injury  in  such  cases  must  be 
attributed  to  inevitable  accident,  which  no  vigilance,  however  great, 
could  foresee  or  avoid.  Chicago,  Burlington  and  Quincy  Railroad  Go. 
v.  Stumps,  409. 

4.  Injury  to  a  child  while  attempting  to  climb  the  ladder  of  a  freight 
car  when inmotion.  Where  a  boy,  aged  about  seven  years,  was  injured 
while  attempting  to  climb  up  the  ladder  of  a  freight  car  while  in  mo- 
tion along  a  public  street  in  a  city,  and  it  appeared  that  the  train  was 
not  being  run  at  an  unlawful  rate  of  speed,  it  moving  not  faster  than 
four  miles  an  hour,  that  the  train  was  properly  manned,  with  every 
employee  at  his  station,  and  that  the  train  was  under  perfect  control, 
and  being  run  with  the  greatest  care  and  caution,  it  was  held,  that  the 
company  was  not  liable.     Ibid.  409. 

5.  Stopping  train  on  supposition  a  party  near  the  track  would  get  on 
the  same.  The  servants  of  a  railroad  company  in  charge  of  a  moving 
train  are  not  bound  to  stop  the  same  because  a  person  ahead  is  walk- 
ing near  the  track  and  in  a  line  nearly  parallel  with  it,  or  because  a 
vehicle  is  seen  slowly  approaching  the  track,  or  standing  a  few  yards 
from  it,  for  they  will  have  good  reason  to  suppose  that  the  person  so 
walking  or  in  charge  of  the  vehicle  will  not  attempt  to  cross  until  the 
train  has  passed;  and  should  such  person  suddenly  get  upon  the 
track,  and  get  injured  or  killed  in  so  doing,  the  fault  will  not  be  that 
of  the  company  or  its  agents,  unless  their  conduct  be  so  grossly  care- 
less as  that  the  exercise  of  proper  and  reasonable  caution  hy  the  party 
injured  or  killed  could  not  have  protected  him.  Chicago,  Rock  Island 
and  Pacific  Railroad  Co.  v.  Austin,  Admx.  426. 

6.  Omission  to  give  signal  on  approaching  crossing.  The  statute  only 
imposes  a  liability  upon  a  railroad  company  for  neglecting  to  ring  a 
bell  or  sound  a  whistle  as  its  train  approaches  a  highway  crossing, 
for  injury  resulting  from  that  neglect  of  duty.  Where  it  appears 
that  the  non-compliance  with  the  statute  did  not  result  in  injury,  no 
cause  of  action  will  arise.  The  injury  complained  of  must  be  the 
result  of  that  neglect,  either  in  whole  or  in  part.  III.  Cent.  Railroad 
Co.  v.  Benton,  174. 

7.  If  the  company  is  guilty  of  other  negligence,  and  it  is  doubtful 
which  produced  the  injury,  or  if  both  combined  produced  the  injury, 
then  the  company  will  be  liable,  if  the  injured  party  is  not  also  in 
default  to  such  an  extent  as  to  relieve  the  company  from  liability. 
Ibid.  174. 

8.  Relative  rights  and  duties  of  railroad  company  and  traveler  at 
highway  crossings.  While  it  is  true  that  the  traveler  has  the  same 
right  to  cross  a  railroad  at  its  intersection  with  a  highway  that  the 
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railroad  company  has  to  cross  the  highway,  yet  each  in  so  crossing- 
is  bound  to  use  reasonable  care  and  effort  to  avoid  a  collision  or  in- 
flicting an  injury  on  the  other,  or  in  receiving  injury  from  the  other. 
If  a  team  can  be  checked  on  seeing  the  approach  of  a  train  more 
readily  than  the  train,  it  should  be  so  checked  up;  and  it  is  also  the 
duty  of  the  person  having  it  in  charge  to  use  all  reasonable  efforts  to 
see  and  avoid  the  danger.  And  the  same  duty  devolves  on  those  hav- 
ing charge  of  the  train.  Neither  has  the  right  to  be  upon  the  crossing 
at  the  same  instant  of  time.     III.  Gent.  Railroad  Co.  v.  Benton,  174. 

9.  Of  fencing  their  roads.  The  statute  makes  it  the  duty  of  railroad 
companies  "to  erect  and  maintain  fences  suitable  and  sufficient  to 
prevent  cattle,  horses,  sheep  and  hogs"  from  getting  upon  their  road. 
Where  the  proof  shows  that  their  fence,  at  the  place  where  plaintiff's 
mare  got  upon  the  track  of  defendant's  railroad  and  was  killed,  was 
not  of  that  description,  the  defendant  will  be  liable  to  the  owner. 
Chicago  and  Alton  Railroad  Co.  v.  Umphe?iour,  198. 

10.  Temporary  insufficiency  of  fence.  A  railroad  company  will  not 
be  liable  for  the  temporary  insufficient  condition  of  its  fence,  unless 
it  has  notice  thereof,  and  neglected  thereafter  to  repair.     Ibid.  198. 

Comparative  negligence. 

11.  The  proper  rule.  The  rule  adhered  to  by  this  court  is,  that 
negligence  in  the  plaintiff  which  may  have  contributed  to  the  injury 
will  not  prevent  a  recovery,  when  it  is  slight  as  compared  with  the 
negligence  of  the  defendant.  An  instruction  that  the  jury  may  find 
for  the  plaintiff,  unless  his  negligence  was  equal  to  or  greater  than 
that  of  defendant,  is  not  the  law,  and  therefore  erroneous.  III.  Cent. 
Railroad  Co.  v.  Benton,  174. 

12.  Where  the  plaintiff  is  driving  with  his  buggy  upon  a  horse 
railway  track  when  a  car  is  approaching  from  the  opposite  direction 
toward  him,  at  a  short  distance  and  in  plain  sight,  it  is  his  duty  to 
turn  off  the  track  to  avoid  a  collision,  and  if  he  does  not  do  so,  through 
negligence  or  wilfulness,  and  a  collision  ensues,  he  can  not  recover 
against  the  railwajr  company,  even  if  the  latter  was  also  in  fault,  un- 
less the  company  or  its  servants  wilfully  causes  the  injury,  or  are 
guilty  of  such  negligence  or  reckless  conduct  as  that  the  plaintiff's 
is  slight  when  compared  with  it.  Chicago  West  Division  Ry.  Co.  v. 
Bert,  388. 

Injury  to  passenger  on  street  car. 

13.  By  reason  of  neglect  to  stop  the  car.  Where  a  passenger  falls 
off  a  street  car  when  in  full  motion,  in  front  of  the  wheels,  and  the 
servants  in  charge  of  the  same  know  that  he  is  off  the  car,  and  holding 
on  to  the  iron  rail  to  save  himself  from  being  run  over,  it  is  culpable 
negligence  if  they  do  not  stop  the  car,  and  thereby  save  him  from 
injury.     Chicago  West  Division  Ry.  Co.  v.  Hughes,  170. 
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TO  TAKE  A  CASE  OUT  OF  STATUTE  OF  LIMITATIONS.      See  LIMITATIONS. 


1  too. 


NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  Although  this  court  is  reluctant  to  reverse  a  judgment,  unless 
there  is  error  upon  a  question  of  law,  yet  it  is  the  settled  rule  to 
reverse  where  there  is  no  evidence  to  sustain  the  verdict,  or  where 
the  verdict  is  manifestly  against  the  weight  of  evidence.  Reynolds 
v.  Lambert  et  al.  495. 

2.  Where  there  is  a  conflict  in  the  evidence,  the  general  rule  is, 
the  jury  are  the  judges  of  the  credibility  of  the  witnesses,  but  where 
they  capriciously  disregard  the  testimony  of  five  unimpeached  wit- 
nesses, and  rely  solely  upon  the  testimony  of  two  little  boys,  aged 
seven  and  eleven  years,  simply  because  they  desire  to  find  a  verdict 
in  accordance  with  their  testimony,  a  new  trial  should  be  granted. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Stumps,  409. 

3.  Where  the  evidence  is  conflicting  as  to  the  nature  and  extent  of 
a  contract,  the  verdict  of  the  jury  in  settling  the  facts  of  the  case 
will  not  be  disturbed.     Clifford  v.  Luhriiig  et  al.  401. 

4.  This  court  will  be  cautious  in  the  exercise  of  the  power  con- 
ferred by  statute  to  reverse  a  judgment  on  the  ground  that  the  finding 
of  the  jury  is  not  supported  by  the  testimony,  for  the  reason  that  it 
is  the  province  of  the  jury  to  pass  upon  and  determine  the  weight  of 

/  evidence  and  to  find  the  facts,  and  because  the  jury  and  the  court 
helow  have  better  opportunity  of  judging  of  the  credibility  of  each 
witness'  testimony,  and  the  weight  to  be  attached  to  it,  by  seeing  the 
witnesses  on  the  stand,  and  their  appearance,  and  manner  of  testify- 
ing.    Bishop  v.  Busse  et  al.  403. 

5.  Finding  not  tested  by  the  number  of  witnesses,  alone,  on  each  side. 
The  question  whether  a  verdict  should  be  sustained  or  set  aside  as  to 
the  finding  of  the  facts,  does  not  depend  upon  the  number  of  wit- 
nesses  testifying  on  each  side  upon  the  disputed  points.  The  number 
of  witnesses  may  be  on  one  side  while  the  decided  weight  of  evidence 
may  be  on  the  other.     Ibid.  403. 

6.  Rule  at  common  law.  At  common  law  the  finding  of  the  jury 
as  to  the  facts  was  not  subject  to  be  reviewed  in  an  appellate  court, 
but  the  judge  trying  the  case  had  the  power  to  grant  a  new  trial,  if 
he  believed  the  evidence  did  not  sustain  the  finding.  If  the  jury, 
from  prejudice,  passion  or  a  misapprehension  of  the  evidence,  found 
a  verdict  manifestly  against  its  weight,  the  judge  could  thus  prevent 
injustice  and  wrong  by  submitting  the  cause  to  another  jury.  Ibid. 
403. 
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Absence  of  witness. 

7.  His  place  of  residence  not  known.  Where  the  name  of  the  wit- 
ness, whose  testimony  is  relied  on  for  a  new  trial,  was  known  to  the 
party  so  applying-,  and  his  knowledge  of  the  facts  also*  but  not  his 
place  of  residence,  this  will  be  no  ground  for  granting  a  new  trial. 
The  party  should  have  applied  for  a  continuance  to  get  the  witness. 
Kendall  v.  Limber g.  355. 

Newly  discovered  evidence. 

8.  AVhere  newly  discovered  evidence  is  not  conclusive  in  its  char- 
acter, but  is  merely  cumulative  and  contradictory  of  the  other  party's 
witnesses,  it  affords  no  ground  for  a  new  trial.     Ibid.  355. 

Excessive  damages. 

9.  Personal  injury  to  passenger  on  streetcar.  Where  a  city  railway 
company  was  sued  for  damages  sustained  through  the  negligence  of 
its  servants,  and  it  was  alleged  that  the  plaintiff  was  pushed  off  the 
end  of  the  car  in  front  of  the  wheels,  while  the  car  was  in  rapid 
motion,  and  that  he  caught  to  the  iron  railing  and  held  on  for  a  time 
sufficient  to  have  stopped  the  car  after  those  in  charge  knew  of  his 
perilous  position,  but  they  neglected  to  stop  the  same,  and  that  his  hold 
finally  gave  way,  and  the  wheels  run  over  his  arm,  it  was  7ield,  that 
if  the  facts  had  justified  the  finding  of  the  company  guilty,  $3000 
damages  were  not  excessive.  Chicago  West  Division  Railway  Co,  v. 
Hughes,  170. 

10.  Injury  from  defective  sidewalk.  Where  the  plaintiff  received  a 
fall  from  a  defect  in  the  sidewalk  of  a  city,  inflicting  an  injury  in  her 
foot,  but  not  so  serious  but  that  she  was  able  to  walk  the  next  day  but 
one  after,  and  a  miscarriage  also  resulted  shortly  afterwards  from  the 
effect  of  the  fall,  but  it  did  not  appear  that  she  received  any  perma- 
nent injury  to  her  person  or  health,  it  was  held,  that  a  verdict  giving 
her  $4050  was  so  excessive  that  a  new  trial  should  have  been  awarded. 
City  of  Chicago  v.  Kelly,  475. 

Chancery— granting  new  trial  at  law. 

11.  A  court  of  equity  will  not  grant  relief  against  a  judgment  at 
law,  on  grounds  that  might  have  been  available  on  a  motion  for  a  new 
trial,  nor  on  the  ground  of  newly  discovered  evidence,  unless  it  ap- 
pears that  all  reasonable  means  and  efforts  had  been  exhausted  to 
discover  it  before  the  trial,  and  that  the  evidence  is  ®f  a  material 
character;  and  the  existence  of  the  newly  discovered  evidence  must 
be  shown  by  the  affidavits  of  the  witnesses.  The  unsupported  oath 
of  the  complainant  is  not  sufficient,  when  denied.  Fuller  v.  Little, 
229. 

12.  One  of  the  grounds  relied  on  for  relief  against  a  judgment  at 
law  and  for  a  new~irial,  was  that  of  surprise  in  the  testimony  of  the 
plaintiff,  in   testifying  to  the  terms  and  duration  of  a  contract.    It 
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NEW  TRIALS.  Chancery — guaktikg  new  trial  at  law.  Continued. 
appeared  that  he  testified  to  the  contract  as  set  forth  in  his  declara- 
tion: Held,  that  the  testimony  conld  not  afford  a  reasonable  ground 
of  surprise.     Fuller  v.  Little,  229. 

13.  Where  it  is  urged,  as  a  ground  for  a  court  of  equity  to  grant  a 
new  trial  at  law,  that  certain  letters  were  introduced  in  evidence  by 
the  adverse  party  in  corroboration  of  his  testimony,  which  the  com- 
plainant, since  the  trial,  has  discovered  were  not  genuine,  but  fraud- 
ulently written  by  the  other  part}'  to  himself,  after  the  commencement 
of  the  suit,  but  the  bill  does  not  give  copies  of  any  of  the  letters  or 
their  contents,  except  that  they  related  to  matters  connected  with  the 
original  contract:  Held,  that  a  new  trial  could  not  be  granted  on  this 
ground,  as  the  court  could  not  see  that  the  result  would  have  been 
different  had  the  letters  not  been  introduced  in  evidence.     Ibid.  229. 

14.  A  court  of  equity  will  not  open  a  judgment  at  law  where  the 
defendant  was  duly  served  and  had  reasonable  time  to  prepare  his 
defense,  but  neglected  to  do  so.  If,  by  the  exercise  of  ordinar}-  dili- 
gence, the  defendant  could  have  found  the  evidence  relied  on  for  a 
new  trial  in  time  for  the  trial,  and  did  not,  he  can  not  be  relieved  from 
the  judgment.     Ibid  229. 

15.  The  negligence  or  mistake  of  counsel  in  the  progress  or  trial 
of  a  suit  at  law,  in  not  making  a  defense  that  was  available,  can  not 
be  relieved  against  in  equity.     Ibid.  229. 

16.  The  same  reason  exists  for  rejecting  an  application  for  a  new 
trial  made  to  a  court  of  chancery,  on  the  ground  of  newly  discovered 
evidence,  which  would  determine  a  court  of  law  upon  a  motion  for  a 
new  trial.     Ibid.  229. 

17.  It  was  alleged  in  a  bill  for  a  new  trial,  that  the  contract,  as 
sworn  to  by  the  plaintiff  in  the  suit  at  law,  was  not  to  be  performed 
within  a  year  from  its  date,  and  so  was  void  under  the  Statute  of 
Frauds,  while  the  contract  set  out  in  the  declaration  was  not  within 
the  statute,  and  so  the  defendant  was  misled,  and  prevented  from  plead- 
ing the  statute:  Held,  that,  as  against  any  such  supposed  fraud,  there 
was  ample  opportunity  to  have  had  relief  in  the  suit  at  law,  before  the 
entry  of  the  judgment.     Ibid.  229. 

Rehearing  in  chancery. 

On  newly  discovered  evidence.     See  CHANCERY,  30. 
Necessity  for  motion  for  new  trial.    See  PRACTICE,  8. 


NOTICE. 
Knowledge  on  the  part  of  attorney. 

1.  Whether  notice  to  his  client.  If  attorneys  employed  to  foreclose 
a  mortgage  knew,  at  the  time  of  the  sale  of  land  un-der  the  decree, 
that  it  was  purchased  by  a  party  for  the  mortgagor,  who  owed  the 
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debt,  to  acquire  the  title,  which  had  descended  to  an  heir  of  his  wife, 
and  being-  employed  by  a  party  loaning  money  to  such  mortgagor, 
who  had  thus  acquired  the  legal  title,  to  examine  the  title,  they  should 
fail  to  communicate  their  information  to  him,  but,  on  the  contrary, 
should  pronounce  the  title  in  such  part}-  good,  such  creditor  or  his 
trustee  will  not  be  chargeable  with  notice  of  the  facts  the  attorneys 
had  so  previously  obtained.  Campbell  et  al.  v.  Benjamin  et  al.  244. 
What  amounts  to  notice. 

2.  Where  the  circumstances  relied  on  as  sufficient  to  charge  a 
party  with  notice,  by  requiring  him  to  make  inquiry,  may  be  equally 
as  well  referred  to  a  different  matter  or  claim,  as  to  the  one  he  is 
sought  to  be  chargeable  with  notice  of,  they  will  not  be  sufficient 
Chadwick  v.  Clapp,  119. 

Rebutting  presumption  of  notice. 

3.  Where  circumstances  are  brought  directly  home  to  the  knowl- 
edge of  a  purchaser,  sufficient  to  put  him  upon  inquiry,  and  thus 
amount  to  notice,  he  will  be  entitled  to  rebut  the  presumption  of  no" 
tice  which  would  otherwise  arise,  by  showing  the  existence  of  other 
and  attendant  circumstances  of  a  nature  to  allay  his  suspicions,  and 
lead  him  to  suppose  the  inquiry  was  not  necessary.     Ibid.  119. 

Notice  of  sale  under  deed  of  trust. 

4.  Whether  sufficient.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  10. 

Before  issuing  attachment  for  contempt. 

5.  Notice  not  required.     See  CONTEMPT,  1 
Amending  sheriff's  return. 

6.  At  a  subsequent  term — notice  required.     See  AMENDMENTS,  2. 
On  reference  to  a  master. 

7.  Notice  of  the  hearing  before  the  master — whether  necessary.  See 
CHANCERY,  25. 

Restoring  lost  record. 

8.  Effect  of  doing  so  without  notice.     See  LOST  RECORD,  1. 

OFFICERS. 
Officers  de  facto. 

1.  How  far  their  acts  valid.  An  officer  de  facto  is  one  vdio  has  the 
reputation  of  being  the  officer  he  assumes  to  be,  in  the  exercise  of 
the  functions  of  the  office,  and  yet,  in  point  of  law,  may  not  be  enti- 
tled to  the  office.  Until  such  an  officer  is  in  some  lawful  way  ad- 
judged to  hold  the  office  and  perform  its  duties  without  authority 
of  law,  his  acts  must  be  regarded  valid.  Mopes  v.  The  People,  523. 
See  JURY,  1. 
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PAKTIES. 

In  chancery. 

1.  Generally.  It  is  a  familiar  rule  in  chancery  practice,  that,  all 
persons  who  have  an  interest  in  the  suhject  matter  of  the  litigation 
should  he  made  parties  to  the  bill.    Moore  v.  Munn  et  al.  591. 

On  bill  to  enforce  a  trust. 

2.  Where  the  president  of  a  bank  took  a  conveyance  of  laud  to 
hi m self,  in  trust  for  his  bank,  and  Hie  interest  of  the  bank  in  the  land 
was  sold  and  conveyed  by  a  receiver  of  the  bank  to  the  complainant, 
and  A  and  B  claimed  title  also  under  a  deed  made  by  a  subsequent 
president  of  the  bank,  and  were  in  possession:  Held,  on  bill  in  chan- 
cery by  the  complainant  to  correct  mistakes  in  the  deed  to  the  presi- 
dent, and  to  compel  his  heirs  to  convey  the  legal  title  held  by  them, 
and  to  set  aside  the  cleedj  to  A  and  B,  that  the  latter  were  not  only 
proper,  but  necessary  parties.     Ibid  591. 

On  foreclosure. 

3.  And  to  correct  mistake  in  mortgage.  On  bill  to  foreclose  a  mort- 
gage as  against  the  mortgagor  and  a  subsequent  purchaser,  and  to 
correct  an  alleged  mistake  in  the  description  of  the  land,  there  was 
no  service  had  upon  the  mortgagor,  and  a  decree  was  taken  as  against 
the  purchaser:  Held,  that  in  such  a  case  the  mortgagor  should  have 
been  brought  into  court  before  the  decree  was  entered.  Sickmon  v. 
Wood,  329. 

On  contract  made  in  the  name  of  a  factor. 

4.  Where  a  written  contract  is  made  by  a  factor,  in  his  own  name, 
for  the  purchase  or  sale  of  goods  for  his  principal,  the  principal  is 
bound,  and  he  may  sue  and  be  sued  thereon  in  his  own  name,  for  the 
reason  that  it  is  treated  as  the  contract  of  the  principal  as  well  as  of 
the  agent.     Burton  et  al.  v.  Goodspeed  et  al.  237. 

In  replevin. 

5.  Where  mortgagees  of  chattels  seek  to  reduce  them  to  possession 
by  replevin,  under  a  clause  giving  them  this  right  whenever  they 
should  feel  insecure,  etc.,  they,  being  joint  owners,  must  sue  jointly. 
Durfee  v.  Grinnell  et  al.  371. 

In  suit  against  consolidated  railroads. 

6.  In  what  name  to  be  sued.  Where  a  railroad  company,  after  the 
execution  of  promissoiy  notes,  is  consolidated  with  another  company, 
and  the  company  thus  formed  assumes  a  new  name,  the  company 
may  be  sued  by  the  new  name  thus  assumed,  and  it  will  be  estopped 
from  denying  the  name  by  which  it  is  sued.  Columbus,  Chicago  and 
Indiana  Cent.  JRy.  Co.  v.  Skidmore,  566. 

Where  party  sued  by  wrokg  name. 

7.  May  be  connected  with  record  by  proof  aliunde.  Where  a  party  is 
sued  by  a  wrong  name,  and  suffers  a  judgment  or  a  decree  to  be 
taken  against  him  by  such  name,  he  may  be  connected  with  the  suit 
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by  proper  averments,  and  when  such  averments  are  made  and  proved, 
the  party  intended  to  be  named  in  the  judgment  or  decree  is  affected 
thereby  as  though  he  were  properly  named  therein.  Pond  v.  Enms 
et  al.  341. 

8.  The  misnomer,  to  be  availed  of,  should  be  pleaded  in  abatement. 
See  ABATEMENT,  1,  2. 

Guardian  suing  in  his  own  name. 

9.  In  respect  to  the  ward's  property — xohen  allowable  and  when  not. 
See  GUARDIAN  AND  WAKD,  1. 

On  bill  for  division  op  church  property. 

10.  Who  should  be  parties  complainant.  See  CHURCHES  AND 
CHURCH  PROPERTY,  2. 

PARTNERSHIP. 
Whether  partnership  exists. 

1.  In  this  case  the  complainant  sought  to  share  in  the  profits  real- 
ized by  the  defendant  in  the  purchase  and  sale  of  a  tract  of  land,  on 
the  ground  that  the  parties  were  partners  in  the  transaction,  but  the 
evidence  failed  to  establish  the  fact.     Adams  v.  Oaubert,  585. 

What  constitutes  a  partnership. 

2.  Share  of  profits  as  part  of  compensation.  The  fact  that  a  party 
selling  goods,  etc.,  is  to  receive  a  portion  of  the  net  profits  on  sales, 
does  not  make  him  a  partner  with  the  owner,  if  they  are  given  merely 
as  a  part  of  his  compensation.     Burton  et  al.  v.  Goodspeed  et  al.  237. 

Tort  of  one  partner. 

3.  Liability  of  the  firm.  The  rule  is,  that  partners  are  liable  in 
solido  for  the  torts  of  one,  if  the  tort  is  committed  by  him  as  a  part- 
ner, and  in  the  course  of  the  partnership  business.  Loomis  et  al.  v. 
Barker,  360. 

Trover  against  a  firm. 

4.  For  conversion  by  one  partner.  It  is  not  necessary  there  should 
be  a  joint  conversion  in  fact  in  order  to  implicate  all  the  partners,  as 
such  a  conversion  may  arise  by  construction  of  law.  An  assent  by 
some  of  the  partners  to  a  conversion  by  the  others  will  make  them 
wrong-doers  equally  with  the  rest,  provided  the  conversion  was  for 
their  use  and  benefit,  and  that  they  were  in  a  situation  to  have  origi- 
nally commanded  the  conversion.     Ibid.  3S0. 

5.  Where  one  partner  placed  a  claim  in  the  hands  of  a  constable 
for  collection,  and  under  which  property  of  a  stranger  to  the  process 
was  seized  and  sold  under  attachment  or  execution,  and  the  other 
partner  was  present  at  the  sale,  and  bid  on  the  property,  and  treated 
and  spoke  of  the  property  as  having  been  taken  and  sold  on  the  pro- 
cess issued  upon  a  claim  due  the  firm,  and  he  received  the  proceeds 
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of  the  sale  as  a  payment  on    such  claim,  it  was  held,  in  an  action 
of  trover  by  the  owner  against  the  partners,  that  they  were  both  liable 
for  the  conversion.    Loomis  et  al.  v.  Barker,  360. 
Trespass  by  one  partner. 

6.    Liability  of  co-partner  therefor.    See  TRESPASS,  5,  6. 

PAYMENT. 

What  constitutes. 

1.  Assignment  of  claim  on  third  party,  whether  a  payment.  Where 
a  debtor  transferred  a  suspended  claim  on  a  bank  to  his  creditor,  at 
his  own  instance,  and  long  after  the  transfer  admitted  in  his  letters 
that  the  interest  it  was  intended  to  pay  was  due,  and  it  did  not  appear 
that  it  was  accepted  as  a  payment  of  the  interest,  it  was  held,  that  it 
could  not  be  regarded  as  a  payment,  except  in  the  event  it  should  be 
collected,  but  was  a  collateral  security  only.  Dempster  et  al.  v.  West, 
613. 

By  acceptance  op  void  deed. 

2.  In  ignorance  of  the  facts.  Where  a  party  accepts  a  deed  in  pay_ 
ment  of  a  debt,  and  receipts  the  same,  in  ignorance  of  the  fact  that 
the  deed  is  a  nullity,  there  being  no  such  property  in  existence  as  it 
assumes  to  convey,  this  will  be  no  payment,  and  he  will  not  be  con- 
cluded by  his  receipt.     Anderson  v.  Armstead,  452. 

AS  BETWEEN  A  CREDITOR  AND  SURETIES  OF  THE  DEBTOR. 

3.  Of  the  application  of  payments  made  by  the  principal  debtor.  See 
SURETIES,  1,2,  3. 

PENDENCY  OF  SUIT  IN  ANOTHER  STATE. 

NO  DEFENSE  TO  SUIT  IN  THIS  STATE. 

1.  The  mere  pendency  of  a  suit  against  the  defendant  in  another 
State  can  not  be  pleaded  in  bar  or  in  abatement  of  an  action  in  this 
State,  even  if  between  the  same  parties  and  for  the  same  cause  of  action. 
Allen  et  al.  v.  Watt,  655. 

PERJURY.     See  CRIMINAL  LAW,  9,  10,  11. 

PLEADING. 

Waiver  of  demurber  to  declaration. 

1.  By  plea  to  the  merits.  Where  a  demurrer  to  each  count  of  a 
declaration  containing  two  counts,  is  sustained  to  the  first,  and  the 
plaintiff  amends  his  first  count,  and,  by  leave,  files  an  additional 
count,  the  filing  of  a  plea  to  the  whole  declaration  is  a  waiver  of  the 
demurrer,  and  it  can  not  be  assigned  for  error  that  the  court  did  not 
decide  it  as  to  the  second  count.  III.  Cent.  Railroad  Co.  v.  Patterson, 
650. 
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Carrying  demurber  back. 

2.  Where  a  demurrer  has  been  interposed  to  a  declaration  and 
overruled  as  to  one  count,  and  the  plaintiff  amends  the  other  counts, 
and  the  defendant  pleads,  a  demurrer  to  the  pleas  can  not  be  carried 
back  to  the  declaration.    Bills  et  al.  v.  Stanton,  51. 

3.  Where  a  declaration  contains  one  good  count,  it  being  sufficient 
on  general  demurrer,  a  general  demurrer  to  pleas  can  not  be  carried 
back  to  the  declaration.     Ibid.  51. 

Replication  to  plea  of  limitation. 

4.  Where  the  plaintiff  declares  upon  the  original  cause  of  action, 
and  the  Statute  of  Limitations  is  pleaded,  replications  denying  the 
plea  generally,  and  also  setting  up  a  new  promise,  are  proper.  Var- 
ner  v.  Varner,  445. 

Party  sued  by  wrong  name. 

5.  May  be  connected  with  the  record  by  proper  averments  and  proof. 
See  PARTIES,  7. 

6.  The  misnomer,  to  be  availed  of,  should  be  pleaded  in  abatement. 
See  ABATEMENT,  1,  2. 

What  must  be    specially  pleaded.     See  PLEADING  AND  EVI- 
DENCE, 5,  6 ;  STATUTE  OF  FRAUDS,  1. 

PLEADING  AND  EVIDENCE. 

Allegations  and  proofs. 

1.  Must  correspond.  A  party  can  not  make  one  case  by  his  plead- 
ing and  obtain  relief  on  another  made  by  the  proof.  Tracy  et  al.  v. 
Rogers,  662. 

2.  In  respect  to  the  boundaries  of  land.     See  DESCRIPTION. 
Allegation  as  to  time. 

3.  Not  necessary  to  be  proved  as  laid.  Where  a  party  selling  grain 
for  another,  who  refuses  to  deliver,  settles  with  the  purchaser,  paying 
him  the  difference  between  the  contract  and  market  prices,  alleged  in 
his  declaration,  in  a  suit  against  the  principal,  that  he  was  compelled 
to  and  did  pay  such  difference  on  a  certain  day:  Held,  that  the  alle- 
gation was  not  material  as  to  time,  and  therefore  not  necessary  to  be 
proved  as  laid.    Searing  et  al.  v.  Butler  et  al.  575. 

Evidence  under  the  general  issue. 

4.  In  assumpsit.  Under  the  general  issue,  in  an  action  of  assump- 
sit, to  recover  damages  of  the  defendant  for  discharging  the  plaintiff 
before  the  end  of  the  term  of  his  employment,  evidence  is  admissible 
of  the  net  earnings  of  the  plaintiff  during  the  unexpired  term,  in 
diminution  of  damages.     Fuller  v.  Little,  229. 

5.  In  trespass,  matter  of  justification  must  be  specially  pleaded.  The 
rule  is  well   settled  that,  in  actions  of  tort,  matters  in  discharge  or 
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Evidence  under  the  general  issue.     Continued. 

justification  of  the  action  must  be  specially  pleaded.     Olsen  v.  XTpsnhl, 
273. 

6.  In  trespass,  under  the  general  issue,  the  defendant  can  not  jus- 
tify  the  act  complained  of,  under  legal  process,  the  only  issue  pre- 
sented being,  whether  the  defendant  is  guilty  of  the  trespass.  Ibid. 
273. 

Plea  of  failure  of  consideration. 

7.  Evidence  admissible  thereunder.  In  an  action  upon  a  promissory 
note  given  for  the  profits  expected  to  be  realized  by  the  maker  in 
selling  patent  hay  rakes  as  agent,  where  a  failure  of  consideration 
was  pleaded,  that  the  maker  was  wholly  unable  to  make  any  sales, 
and  realized  no  profits,  the  court  allowed  the  plaintiff  to  prove  the 
utility  of  the  invention  by  a  witness;  this  court  said  that  such  evi- 
dence seemed  to  be  pertinent  to  the  issue,  but  even  if  not,  held,  that 
the  error  was  not  prejudicial  to  the  defendant,  and  therefore  no  ground 
of  reversal.    Seibel  v.  Vaughan,  257. 

Proof  of  assignment. 

8.  On  bill  to  foreclose  deed  of  trust  by  assignee.  On  bill  to  foreclose 
a  deed  of  trust  by  one  claiming  as  assignee  of  the  debt  secured, 
against  one  claiming  title  under  a  prior  deed  made  by  the  grantor  in 
the  trust  deed,  where  the  assignment  of  the  debt  is  denied  in  the  de- 
fendant's answer,  it  is  incumbent  on  the  complainant  to  prove  his 
interest  in  the  debt  by  showing  the  assignment  thereof  as  alleged  by 
him.     McFarland  v.  Bey,  419. 

In  suit  to  foreclose  a  mortgage. 

9.  When  title  is  claimed  under  a,  prior  foreclosure — effect  of  an  ad- 
mission in  answer.  Where  a  party  who  had  acquired  title  to  real 
estate  under  a  sale,  under  a  foreclosure  of  a  mortgage  given  b}^  him- 
self and  wife,  the  land  belonging  to  the  wife  at  the  time  of  the  execu- 
tion of  the  mortgage,  executed  a  deed  of  trust  thereon,  and  afterwards 
sold  and  conveyed  the  same,  and  it  appeared  that,  at  the  time  of  the 
foreclosure,  the  wife  was  dead,  leaving  an  infant  heir,  who  wyas  made 
a  party,  with  the  father,  to  the  suit  to  foreclose,  and  on  bill  to  fore- 
close the  deed  of  trust  against  the  party  giving  the  same  and  the  party 
in  possession,  who  had  succeeded  to  such  party's  title,  and  wras  claim- 
ing under  it,  and  who  had  also  acquired  the  title  claimed  to  be  in  the 
infant  heir,  such  party  in  possession,  in  his  answer,  alleged  that  the 
sale  under  the  foreclosure  was  fraudulent  as  to  the  infant  heir,  and 
that  the  father  acquired  the  legal  title  to  the  premises  in  trust  for  the 
infant  heir:  Held,  that  this  admission  in  the  answer  dispensed  with 
the  necessity  of  producing  the  decree  of  foreclosure,  for  the  reason 
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In  suit  to  foreclose  a  mortgage.     Continued. 
that,  unless  the  decree  ordered  the  sale  of*  the  infant's  interest,  the 
father  could  not  have  acquired  the  legal  title.     Campbell  et  al.  v.  Ben- 
jamin et  al.  244. 
In  an  action  of  replevin. 

10.  Of  the  pleas  of  non  cepit  and  non  detinet,  and  of  property  in  a 
third  person,  and  the  questions  arising  under  such  pleas.  See  RE- 
PLEVIN, 3,  4. 

PLEDGE. 

TO  WHAT  EXTENT  IT  IS  A  SECURITY 

1.  For  the  whole  debt  and  every  part  of  it.  In  all  cases,  a  pledge  is 
understood  to  he  a  security  for  the  whole  and  for  every  part  of  the  debt 
or  engagement,  unless  it  is  otherwise  stipulated  between  the  parties. 
If  several  things  are  pledged,  each  is  deemed  liable  for  the  whole 
debt  or  other  engagement,  and  the  pledgee  may  proceed  to  sell  them, 
from  time  to  time,  until  the  debt  or  other  claim  is  completely  dis- 
charged. If  anything  perishes  hy  accident  or  casualty,  without  his 
fault,  he  has  a  right  over  the  residue  for  his  whole  debt  or  other  duty. 
Baldwin  et  al.  v.  Bradley,  82. 

2.  Extending  lien  to  a  prior  or  subsequent  debt  The  mere  existence 
of  a  former  debt  due  the  pledgee  does  not  authorize  him  to  detain  the 
pledge  for  that  debt  when  it  lias  been  put  in  his  hands  for  another 
debt,  unless  there  is  some  just  presumption  that  such  was  the  inten- 
tion of  the  parties.  The  same  rule  applies  to  a  subsequent  debt  or 
loan  contracted  by  the  pledger,  for  in  such  case  the  new  debt  or  loan 
will  not  attach  to  the  pledge,  unless  the  circumstances  create  a  pre- 
sumption that  the  new  debt  or  loan  was  made  upon  the  credit  of  the 
pledge,  and  was  so  understood  by  the  parties.     Ibid.  32. 

3.  Where  a  party  pledged  a  lot  of  whisky  for  the  re-payment  of  a 
sum  of  money  borrowed,  w7ith  interest,  storage,  etc.,  and  a  few  weeks 
after  pledged  another  lot  for  a  similar  loan,  aud  there  was  no  proof 
that  either  pledge  was  dependent  on  the  other,  or  that  when  the  first 
pledge  was  made  a  future  loan  was  anticipated,  or  that  when  the 
second  one  was  made  the  first  was  alluded  to:  Held,  that  each 
pledge  was  a  security  for  the  loan  made  at  the  time,  and  not  both  for 
the  first  loan.    Ibid.  32. 

Measure  of  damages. 

4.  In  an  action  for  conversion  of  a  pledge.  See  MEASURE  OF 
DAMAGES,  1,  2. 

POLICE  POWER. 

In  respect  to  sale  of  intoxicating  liquors.     See  INTOXICATING 
LIQUORS,  7. 
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POSSESSION. 

Possession  op  personal  property. 

1.  As  evidence  of  ownership.  The  fact  that  a  party  was  in  the  actual 
possession  of  a  building-,  which  was  personal  property,  making  and 
paying  for  repairs  upon  it,  offering  to  sell  it,  and  exercising  other 
acts  of  ownership,  furnishes  presumptive  evidence  of  ownership  in 
him,  subject  to  be  rebutted  by  the  adverse  claimant.  If  it  be  shown 
that  such  person  was  an  agent,  eniploj'ed  to  superintend  the  making 
of  such  repairs,  then  no  title  could  be  based  upon  such  acts  of  owner- 
ship.    Amick  v.  Young  et  al.  542. 

POWER  OF  SALE. 
In  a  mortgage  or  deed  of  trust. 

By  whom  to  be  executed.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  3,  4. 

PRACTICE. 

Affidavit  of  merits. 

•  1.  Defense  confined  thereto.  Where  the  plaintiff  files,  with  his 
declaration,  an  affidavit  showing  the  nature  of  his  demand,  and  the 
amount  due  him,  etc.,  and  the  defendant,  to  prevent  a  judgment  by 
default,  files  an  affidavit  of  a  defense  to  a  certain  sum,  which  the 
plaintiff  confesses,  there  is  no  error  in  rendering  judgment  in  favor 
of  the  plaintiff  for  the  balance  of  his  demand,  and  in  refusing  a  con- 
tinuance to  enable  the  defendant  to  interpose  a  different  and  new 
defense  to  the  whole  cause  of  action.    Allen  et  al.  v.  Watt,  655. 

Time  within  which  to  take  certain  objections. 

2.  Sending  process  to  foreign  county.  It  is  too  late  to  object  that 
both  defendants  did  not  reside  in  the  county  where  the  suit  was 
brought,  after  pleading  to  the  merits,  as  that  operates  as  a  waiver  of 
the  objection.     Ibid.  655. 

3.  The  rule  is  general,  that  all  objections  to  the  writ  or  to  the  juris- 
diction of  the  person  of  the  defendant  must  be  urged  before  the  filing 
of  a  plea  in  bar,  or  they  will  be  waived.     Ibid.  655. 

When  the  specific  objection  must  be  made. 

4.  Where  an  objection  to  evidence  is  made  generally,  a  particular 
objection  to  its  admission,  which  might  have  been  obviated  by  other 
proof,  will  not  avail  on  appeal  or  error.  Chicago  and  Alton  Railroad 
Co.  v.  Morgan,  492. 

Trial  without  formal  issues. 

5.  It  has  been  held,  that  where  both  parties  appear  and  go  to  trial 
upon  the  merits,  without  replication  to  pleas  or  rejoinder  to  replica- 
tions, the  judgment  will  not  be  reversed  for  the  want  of  formal  issues 
of  fact  being  made  before  trial.    Seavey  v.  Rogers,  534. 
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6.  But  where  a  cause  was  tried,  in  the  absence  of  the  plaintiff, 
upon  a  plea  of  set-off,  which  was  unanswered,  it  has  been  held  that  it 
was  error,  as  there  was  no  issue  of  fact  to  be  tried,  and  no  waiver  on 
the  part  of  the  plaintiff.     Seavey  v.  Rogers,  534. 

Plea  unanswered. 

7.  Rule  to  answer.  Where  the  plaintiff  fails  to  reply  to  the  defend- 
ant's pleas,  the  law  requires  the  defendant  to  take  a  rule  on  the 
plaintiff  to  answer  them,  and,  on  failure  to  comply  with  the  rule,  the 
proper  practice  is,  for  the  court  to  dismiss  the  suit  for  want  of  prose- 
cution.    Ibid.  534. 

MOTTON  FOR  NEW  TRIAL. 

8.  Necessity  thereof .  It  is  the  settled  rule  of  practice  not  to  reverse 
a  judgment  for  insufficiency  of  evidence,  unless  that  question  is  first 
made  in  the  court  below  on  a  motion  for  a  new  trial,  and  the  rule  is 
the  same  in  this  respect  when  the  cause  is  tried  by  the  court  without 
a  jury.    Bills  et  al.  v.  Stanton,  51 ;  Seibel  v.  Vaughan,  257. 

Specifying  what  is  to  be  proven  by  witness. 

9.  Where  he  is  competent  for  one  purpose  and  not  for  others.  See 
WITNESSES,  3. 

Discharging  juror  before  verdict  received. 

10.  When  done  without  the  consent  of  parties— its  effect.  See  JURY, 
3,4. 

Improper  remarks  of  a  judge. 

11.  On  deciding  upon  the  admissibility  of  testimony.  See  CRIM- 
INAL LAW,  16. 

PRACTICE  IN  THE  SUPREME  COURT. 

What  questions  arise  on  appeal. 

1.  The  sufficiency  of  a  declaration  to  support  a  judgment  by  de- 
fault, can  only  arise  on  an  appeal  or  writ  of  error  to  the  original 
judgment  itself,  and  even  then  this  must  be  assigned  for  error.  It 
can  not  arise  on  an  appeal  from  a  supplemental  order  denying  a  mo- 
tion to  vacate  the  judgment  and  allow  a  defense  to  be  put  in,  decided 
at  a  subsequent  term.    National  Ins.  Co.  v.  Chamber  of  Commerce,  22. 

Requiring  too  large  a  penalty  in  appeal  bond. 

2.  No  ground  for  reversing  the  judgment  appealed  from.  See  AP- 
PEAL BONDS,  3. 

Error  will  not  always  reverse. 

3.  Denying  right  of  challenge  of  juror.  Where  a  juror  is  excused 
and  does  not  serve.in  a  cause,  this  will  obviate  any  error  in  not  allow- 
ing a  challenge  made  on  the  ground  that  he  had  served  as  such  in  the 
court  within  a  year,  as  the  error  in  such  case  could  work  no  injury. 
Amick  v.  Young  et  al.  542. 
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PRACTICE  IN  THE  SUPREME  COURT. 
Error  will  not  always  reverse.     Continued. 

4.  As  to  admission  of  evidence.  Even  though  the  court  below  erred 
in  admitting  parol  evidence  of  the  contents  of  a  receipt  in  the  nature 
of  a  contract,  when  the  proper  foundation  was  not  first  laid,  yet,  where 
the  only  witnesses  testifying  to  such  receipt  were  the  plaintiff  and 
the  defendant,  and  in  their  evidence  they  agree  in  every  respect,  the 
judgment  will  not  be  reversed.     McGregor  v.  Filer,  514. 

5.  Where  evidence  is  admitted  to  sustain  the  allegations  of  a  count 
in  a  declaration,  which  may  have  been  erroneous,  yet,  if  all  claim  to 
recover  on  such  count,  and  the  grounds  therein  stated,  are  abandoned, 
and  a  recovery  had  upon  different  grounds,  stated  in  another  count, 
the  error  in  admitting  the  testimony,  if  any,  is  obviated,  and  its  ad- 
mission becomes  harmless.  Chicago  and  Northwestern  Ry.  Co.  v. 
Taylor  et  al.  Admrs.  461. 

6.  Where  the  court  can  see,  from  the  whole  case,  that  the  admis- 
sion of  incompetent  evidence  could  not  have  prejudiced  the  party 
against  whom  it  was  given,  the  error  may  be  disregarded ;  but  if  it 
was  likely  to  have  worked  prejudicially  to  him,  it  can  not  be  disre- 
garded.    Pollard  v.  The  People,  148. 

Entering  judgment  in  vacation. 

7.  Where  a  cause  was  submitted  to  this  court,  at  the  September 
term,  1870,  and  taken  under  advisement,  and  the  judgment  of  affirm 
ance  was  not  entered  until  the  22d  day  of  January,  1872,  it  was  held 
that  the  judgment  was  properly  described  in  the  declaration  in  a  suit 
upon  an  appeal  bond  as  of  the  date  it  was  in  fact  entered,  as  this  court 
is  authorized  to  enter  judgments,  etc.,  in  vacation.  Bills  et  al.  v. 
Stanton,  51. 

PRESCRIPTION. 

In  respect  to  a  public  street.     See  HIGHWAYS,  2. 

PRESUMPTIONS. 
Op  law  and  fact. 

1.  As  to  jurisdiction  of  county  courts.     See  JURISDICTION,  3. 

2.  Sufficiency  of  evidence  in  chancery— presumption.  See  CHAN- 
CERY, 19. 

PROCESS. 

Issuing  criminal  warrants  in  blank. 

1.  Where  a  magistrate  signs  warrants  in  blank,  and  delivers  the 
same  to  a  police  officer  to  be  filled  up  with  the  names  of  persons  to 
be  arrested,  as  occasion  may  require,  and  the  police  officer  fills  up 
one  of  them  for  the  arrest  of  an  individual,  without  any  charge  under 
oath  being  first  made,  the  warrant  will  be  a  nullity,  as  not  issuing  in 
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the  ordinary  course  of  justice  from  a  court  or  magistrate,     Maferty 
v.  The  People,  111.     See  CRIMINAL  LAW,  8. 

Service  upon  corporation. 

2.  Where  the  president  of  an  insurance  company  does  not  reside 
in  the  county  where  suit  is  brought  against  the  company,  the  statute 
authorizes  service  to  be  made  upon  an  agent  of  the  company  resident 
in  the  county.     Bills  et  al.  v.  Stanton,  51. 

Defective  service. 

3.  Cured  by  appearance.     See  APPEARANCE,  1,  2. 

On  appeal  from  justice  of  the  peace. 

4.  Whether  new  summons  required.     See  APPEALS,  3. 

PROMISSORY  NOTES. 
Where  the  plaintiff  is  a  trustee. 

What  defenses  allowable.     See  TRUSTS,  6. 

PROPERTY. 
What  constitutes  property. 

Within  the  meaning  of  the  constitution  providing  that  a  person  shall 
not  be  deprived  of  his  property  without  due  process  of  law.  See  CON- 
STITUTIONAL LAW,  6  to  9. 

PURCHASERS. 
Who  mat  and  may  not  become  purchasers. 

1.  At  judicial  sales.  A  sheriff,  master,  marshal,  constable,  or  other 
officer  empowered  by  law  to  sell  the  property  of  another,  can  not 
become  the  purchaser  at  such  sale,  whether  made  by  themselves, their 
deputies  or  criers.    Dempster  et  al.  v.  West,  613. 

2.  On  sale  of  trust  property.  It  is  a  rule  of  equity,  that  no  person 
who  is  intrusted  with  the  power  to  sell  or  dispose  of  trust  property 
can  become  a  purchaser  at  his  own  sale,  even  though  he  employs 
another  to  conduct  the  formal  part  of  the  sale.     Ibid.  613. 

3.  Sale  under  power  in  mortgage.  Where  a  sale  is  made  of  mort- 
gaged property  under  a  power  of  sale  in  the  mortgage,  the  equitable 
owner  of  the  debt  secured  may  become  the  purchaser,  the  same  as  if 
the  sale  was  made  by  an  officer  of  the  law  under  decree  or  judgment 
and  execution.     Ibid.  613. 

4.  On  foreclosure  of  mortgage  given  by  husband  and  wife  on  land  of 
the  wife  to  secure  the  husband's  debt.     See  this  title,  5. 

Subsequent  purchaser  without  notice. 

5.  How  far  protected  against  fraud  of  his  vendor  in  procuring  title. 
Where  a  husband  and  wife  executed  a  mortgage  upon  land  of  the  lat- 
ter, to  secure  a  debt  of  the  former,  and  after  the  death  of  the  wife, 
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PURCHASERS.  Subsequent  purchaser  without  notice.  Continued. 
leaving  an  infant  heir,  on  sale  under  foreclosure  of  the  mortgage  the 
premises  were  purchased  by  a  third  party  for  the  mortgagor,  and 
who,  on  the  same  day  he  received  his  deed  for  the  property,  conveyed 
it  to  the  mortgagor,  who  owed  the  debt,  it  was  held,  that  if  the  sale 
had  been  attacked  while  the  title  was  in  the  hands  of  the  latter  it 
might  have  been  set  aside,  but  as  to  a  bona  fide  subsequent  incum- 
brancer, holding  under  a  deed  of  trust  executed  by  the  mortgagor, 
without  notice  of  fraud  in  the  sale,  or  unfair  dealing  on  the  part  of 
the  mortgagor  in  obtaining  the  title,  his  title  could  not  be  defeated  or 
the  facts  shown  to  defeat  a  foreclosure  of  his  trust  deed.  Campbell 
et  al.  v.  Benjamin  et  al.  244. 

6.  Against  mistake  in  a  prior  mortgage.     See  MISTAKE,  7. 
Purchaser  at  administrator's  sale  op  land. 

7.  Of  his  right  to  be  subrogated  to  the  claims  of  creditors.  See  SUB- 
ROGATION,  1,  2,  3. 

RATIFICATION". 
Act  op  agent. 

Ratification  by  the  principal.     See  AGENCY,  2,  3. 

RE-CONVEYANCE. 
Whether  necessary. 

To  reinvest  the  grantor  in  a  deed  of  trust  with  the  legal  title.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  12. 

RECOUPMENT. 
Whether  allowable. 

1.  In  a  suit  upon  a  promissoiw  note,  given  for  the  purchase  money 
of  land  conveyed  to  the  maker  of  the  note,  by  warranty  deed,  contain- 
ing a  covenant  against  incumbrances,  the  defendant  may  recoup  the 
sum  actually  paid  by  him,  or  his  attorney  for  him,  to  discharge  a 
prior  mortgage  on  the  land,  but  he  can  not  recoup  to  the  full  face  of 
the  mortgaged  debt,  when  he  has  procured  its  assignment  for  a  less 
sum.     McDowell  et  al.  v.  Milroy,  498. 

2.  Where  the  plaintiff  agreed  with  the  defendant  to  put  up  a 
printing  press  for  the  latter,  in  complete  running  order,  at  a  certain 
price,  and  the  defendant  was  to  elect,  within  thirty  days  thereafter, 
whether  he  would  keep  and  pay  for  it,  it  was  held,  where  the  defend- 
ant kept  the  press,  that  the  right  to  maintain  an  action  for  the  price, 
when  due,  became  absolute,  and  was  not  dependent  upon  the  further 
undertaking  of  the  plaintiff  to  keep  the  press  in  "order  permanently," 
and  to  do  other  things  which  would  extend  long  after  the  time  fixed 
for  payment.     In  such  a  case  the  defendant,  when  sued  for  the  price, 
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had  the  right  to  recoup  any  damages  sustained  by  a  breach  of  any  ol* 
the  other  undertakings  of  the  plaintiff,  which  were  independent,  or 
bring  a  separate  action  whenever  they  might  be  broken.  Prairie 
Farmer  Co.  v.  Taylor  et  al.  440. 

In  action  for  medical  services. 

3.  Defendant  may  recoup  for  damages  arising  from  malpractice.  See 
JURISDICTION,  1. 

Distress  for  rent. 

4.  Tenant  may  recoup  for  damages.  See  LANDLORD  AN  D  TEN- 
ANT, 5. 

REDEMPTION. 
By  a  judgment  creditor. 

1.  The  right  of  a  judgment  creditor  to  redeem  from  a  previous 
judicial  sale  is  purely  statutoiw,  and  the  right  must  be  exercised  in 
the  manner  required  by  the  statute,  or  it  will  be  invalid.  Hurley  v. 
Davis,  133. 

2.  Where  judgment  is  recovered  against  two  defendants,  each  of 
whom  own  an  undivided  one-fifth  of  a  tract  of  land,  and  their  inter- 
est is  sold  together,  being  an  undivided  two-fifths,  a  judgment  cred- 
itor of  one  of  them  has  no  right  to  redeem  as  to  the  interest  of  his 
debtor  by  paying  one-half  the  amount  for  which  the  land  sold,  with 
interest,     Ibid.  133. 

REGULATION  OF  BUSINESS. 

Professions,  and  the  use  of  property. 

Of  the  powers  of  the  legislature  in  that  regard.  See  CONSTITU- 
TIONAL LAW,  2, 

REMEDIES. 
Creditors  of  insane  persons. 

1.  Of  their  remedy.     See  INSANE  PERSONS,  1,  2. 
Levy  upon  property  exempt. 

2.  Remedies  of  the  debtor.     See  EXEMPTION,  2,  3. 
By  a  guardian  ad  litem. 

3.  To  recover  his  charges  and  expenses  against  the  minor's  estate.  See 
GUARDIAN  AD  LITEM,  2. 

For  wrongful  occupancy  of  a  street. 

4.  Remedy  by  ejectment  at  the  suit  of  the  municipality.  See  HIGH- 
WAYS, 1. 

Surplus  value  in  homestead. 

5.  Lien  thereon — in  what  manner  to  be  asserted  by  creditor.  See 
HOMESTEAD,  8. 
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REMEDIES.     Continued. 
Illegal  election  of  church  trustees. 

6.  Of  the  remedy  in  respect  thereto.  See  CHURCHES  AND 
CHURCH  PROPERTY,  3 

Separate  maintenance  for  wife. 

7.  Remedy  in  equity.     See  HUSBAND  AND  WIFE,  5,  6. 

TO  COMPEL  PAYMENT   OF  DECREE   FOR  ALIMONY. 

8.  By  attachment.     See  DIVORCE  AND  ALIMONY,  3  to  6. 
REPLEVIN. 

OF  THE  AFFIDAVIT. 

1.  In  order  to  sustain  a  judgment  by  default  in  replevin,  the  affi- 
davit filed  in  the  cause  must  appear  to  have  been  sworn  to.  Kehoe 
et  al.  v.  Rounds,  351. 

Interest  required  in  plaintiff. 

2.  As  against  a  wrong-doer,  prior  possession  alone  is  sufficient  to 
enable  the  plaintiff  to  maintain  replevin.  If  the  right  of  the  plaintiff 
is  better  than  that  of  the  defendant,  whatever  it  may  be  with  regard 
to  the  rest  of  the  world,  possession  is  sufficient  evidence  of  right 
against  every  one  who  is  neither  the  true  owner  nor  rightfully  pos- 
sessed.    Van  Namee  v.  Bradley  et  al.  299. 

Pleading  and  evidence. 

3.  The  pleas  of  non  cepit  and  nondetinet'm  replevin,  concede  the 
right  of  property  to  be  in  the  plaintiff,  and  only  put  in  issue  its  cap- 
tion  and  detention.     Ibid.  299. 

4.  The  plea  of  property  in  a  third  person  in  an  action  of  replevin 
only  puts  in  issue  the  plaintiff's  right  to  the  property,  the  allegation 
of  property  in  another  being  merely  inducement  to  the  traverse  of 
the  plaintiff's  right,     Ibid.  299. 

Property  in  another  to  defeat  action. 

5.  Under  such  pleas.  The  property  in  the  defendant,  or  a  third 
person,  sufficient  to  sustain  a  defense  under  such  pleas,  must  be  such 
as  goes  to  destroy  the  interest  of  the  plaintiff,  which,  if  existing, 
would  sustain  the  action,  or,  in  other  words,  such  as  would  defeat 
an  action  of  trespass,  if  brought  in  place  of  this  action  in  case  of  a 
wrongful  taking,  or  trover,  if  brought  for  a  wrongful  detention. 
Ibid.  299. 

6.  If  the  plaintiff'  is  in  the  rightful  possession  of  propertjr  against 
all  the  world,  including  the  real  owner,  he  will  be  entitled  to  recover, 
notwithstanding  a  plea  of  property  in  the  true  owner,  as  against  a 
mere  wrong-doer  who  fails  to  connect  himself  with  such  true  owner. 
Ibid.  299. 

7.  Where  a  married  woman  was  in  the  possession  of  property 
through  her  agent,  and  the  proof  showed  that  she  claimed  the  same, 
and  tended  also  to  show  that  she  purchased  it  with  her  separate 
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REPLEVIN.  Property  in  another  to  defeat  action.  Continued 
means,  and  the  same  was  seized  by  the  sheriff  as  the  property  of  her 
husband  under  an  execution  against  him,  and  there  was  no  plea  filed 
justifying  under  the  writ,  the  only  pleas  tiled  being  non  cepit,  noil 
detinet,  and  property  in  the  husband:  Held,  that  the  plaintiff  was 
entitled  to  recover,  and  that  the  defendant,  under  the  pleadings,  was 
not  in  a  position  to  question  the  bona  fide  character  of  the  plaintiff's 
possession  and  ownership  in  respect  to  creditors  of  the  husband. 
Van  Namee  v.  Bradley  et  al.  299. 

What  damages  recoverable. 

8.  Where  the  plaintiff  fails  in  an  action  of  replevin,  in  the  absence 
of  proof  of  actual  damages,  the  defendant  is  entitled  to  nominal 
damages  only.     Seabury  v.  Ross  et  al.  533. 

Assessment  of  damages  under  count  in  trover. 

9.  When,  allowable.  There  is  no  authority  under  the  statute,  in  an 
action  of  replevin,  to  render  judgment  for  the  value  of  the  property, 
as  in  an  action  of  trover,  except  where  it  shall  appear,  from  the  offi- 
cer's return  on  the  writ,  that  he  was  unable  to  obtain  it  under  the 
writ.  The  plaintiff's  affidavit  of  that  fact  will  not  answer.  Where 
the  writ  is  lost,  it  should  be  restored  by  a  copy.  Kehoe  et  al.  v. 
Rounds,  851. 

RESTORING  LOST  RECORDS.     See  LOST  RECORDS. 

RESULTING  TRUST.    See  TRUSTS,  7,  8. 

REVOCATION. 
Of  agent's  authority.     See  AGENCY,  8. 

SALES. 
Judicial  sales. 

1.  Bale  of  caveat  emptor  applies.  It  is  a  general  rule,  subject  to 
few,  if  any,  exceptions,  unless  it  be  when  a  fraud  is  practiced  upon 
the  purchaser,  that  the  doctrine  of  caveat  emptor  applies  in  all  judicial 
sales,  for  the  reason  that  the  officer  selling  has  no  power  to  warrant 
title  or  impose  terms  or  conditions  on  the  sale,  beyond  those  required 
by  law,  and  because  ihe  purchaser  is  presumed  to  have  examined  the 
title  and  to  know  what  he  is  acquiring  by  his  purchase.  Bishop  et  al. 
v.  O'Conner  et  al.  431. 

2.  Officer  selling  exercises  only  a  naked  power.  It  is  the  policy  of 
the  law  to  invest  the  sheriff,  master  in  chancery  or  administrator,  in 
making  sales  of  real  estate,  with  only  a  mere  naked  power  to  sell 
such  title  as  the  debtor  or  deceased  had,  without  warranty,  or  any 
terms,  except  those  imposed  by  law.  Hence,  a  purchaser  at  such  sale 
takes  the  risk  of  the  title,  and  the  validity  of  the  proceeding  under 
which  the  sale  is  made,  upon  himself.     Ibid.  431. 
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SATISFACTION  OF  DECREE. 

Ok  foreclosure  of  mortgage.     See   MORTGAGES  AND    DEEDS 
OF  TRUST,  9. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  7  to  15. 

SPIRITUOUS  LIQUORS.     See  INTOXICATING  LIQUORS. 

STATUTES. 

Repeal  of  statutes. 

1.  By  implication.  A  repeal  by  implication  only  takes  place  where 
the  provisions  of  two  enactments  are  repugnant;  but  whenever  a  rea- 
sonable construction  can  be  given  by  which  both  acts  may  stand,  it 
will  be  done.     Card  et  al.  v.  McCaleb  et  al.  814. 

Construction  of  foreign  statutes. 

2.  Which  have  been  adopted  in  this  State.  Where  a  statute  of 
another  State  is  substantially  adopted,  it  will  be  presumed  that  the 
construction  previously  given  to  it  by  the  courts  of  the  State  from 
which  it  is  taken,  is  also  adopted,  unless  such  construction  is  incon- 
sistent with  the  spirit  and  policy  of  our  own  laws.  Streeter  v.  The 
People,  595;  McCutcheon  v.  The  People,  601. 

Construction  of  makried  woman's  law. 

3.  It  should  be  liberal.     See  MARRIED  WOMEN. 

Statutes  construed. 

4.  Appeal  from  the  county  court  to  the  circuit  court — of  the  character 
of  the  judgment  in  the  latter  court,  under  act  of  1872.  Higgins  v.  The 
People,  11.     See  APPEALS,  2. 

5.  Special  legislation — act  of  1872  concerning  sale  of  intoxicating 
liquors.  Streeter  v.  The  People,  595.  See  INTOXICATING  LIQUORS, 
8. 

6.  Separate  maintenance  for  the  wife — remedy  in  chancery  under  act 
of  1867.    Ross  v.  Boss,  569.     See  HUSBAND  AND  WIFE,  5,  6. 

7.  Jurisdiction  to  try  for  misdemeanors — of  the  concurrent  jurisdic- 
tion of  the  circuit  and  county  courts  under  act  of  1872.  Mapes  v.  The 
People,  523.    See  CRIMINAL  LAW,  6. 

8.  Impounding  animals — what  animals  are  embraced  in  act  of  1869. 
Oil  v.  Rowley,  469.     See  IMPOUNDING  ANIMALS,  1. 

9.  Intoxicating  liquors — construction  of  act  o/1872  in  relation  to  the 
sale  thereof.  Streeter  v.  The  People,  595.  See  INTOXICATING 
LIQUORS,  5. 

10.  Discovering  assets  of  an  estate — what  evidence  may  be  introduced 
on  the  trial.  Sec.  90,  chap,  of  Wills,  R,  S.  1845,  construed  in  Wade  v. 
Pritchard,  279.     See  ADMINISTRATION  OF  ESTATES,  14. 
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STATUTES.     Statutes  construed.     Continued. 

11.  Guardian  ad  litem — against  whom  his  charges  should  l)e  taxed  as 
costs.  Effect  of  repealing-  clause  in  chancery  code  of  1872  upon  prior 
rights.    Smith  v.  Smith  et  al.  308.     See  COSTS,  3. 

12.  Taking  answer  in  chancery  as  true.  The  statute  construed  in 
Corbus  et  al.  v.  Teed,  205.     See  CHANCERY,  17,  18. 

13.  Illinois  and  Michigan  Canal — taking  ice  therefrom — who  have 
the  right,  under  act  of  1869  on  that  subject.  Card  et  al.  v.  McCaleb 
et  al.  314.     See  ILLINOIS  AND  MICHIGAN  CANAL,  1,  2,  3. 

STATUTE  OF  FRAUDS. 

Must  be  pleaded. 

1.  In  an  action  upon  a  verbal  contract,  in  which  the  defendant 
pleaded  only  the  general  issue,  it  was  held,  that  the  defendant  could 
not  take  advantage  of  the  Statute  of  Frauds,  even  if  the  contract  was 
within  it.     Chicago  and  Wilmington  Coal  Co.  v.  Liddell,  639. 

Promise  to  pay  the  debt  of  another. 

2.  Where  the  leading  object  of  the  undertaking  is,  to  promote  some 
object  of  the  party's  own,  his  promise  to  pay  is  not  within  the  Statute 
of  Frauds,  although  its  effect  is  to  release  or  suspend  the  debt  of 
another.     Clifford  v.  Luhring  et  al.  401. 

3.  Thus,  where  the  defendant  had  emplo>yed  a  party  to  build  a 
house,  and  on  his  failure,  the  plaintiff,  who  was  a  sub-contractor,  made 
known  the  fact  to  the  defendant,  and  informed  him  that  he  would  be 
obliged  to  quit  work,  and  the  defendant  thereupon  told  the  plaintiff 
to  go  on  with  his  part  of  the  work,  and  he  would  pa}'  him,  it  was 
held,  that  the  defendant's  undertaking  was  not  collateral,  but  an  origi- 
nal one,  and  was  not  within  the  Statute  of  Frauds,  as  assuming  to 
answer  for  the  contractor,  his  main  object  being  to  subserve  a  purpose 
of  his  own.     Ibid.  401. 

4.  Where  a  party  contracts  to  pay  for  the  board  of  miners  out  of 
funds  in  his  control,  the  contract  not  being  collateral,  but  primary, 
there  being  no  contract  with  the  miners  by  the  person  boarding  them, 
the  contract  is  not  within  the  Statute  of  Frauds.  Chicago  and  Wil- 
mington Coal  Co.  v.  Liddell,  639. 

Authority  to  an  agent. 

5.  Rule  of  construction  in  respect  thereto.     See  AGENCY. 

STOCKHOLDER. 
Who  is  a  stockholder. 

Of  a  private  corporation.     See  CORPORATIONS,  1,  2. 

STREETS.     See  HIGHWAYS,  1  to  5. 
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SUBROGATION. 

In  what  cases  it  applies. 

1.  Generally.  The  doctrine  of  subrogation  in  equity  is  confined  to 
the  relation  of  principal  and  surety,  and  guarantors,  and  to  cases 
where  a  person,  to  protect  his  own  junior  lieu,  is  compelled  to  remove 
one  which  is  superior,  and  to  cases  of  insurers  paying  losses.  In  the 
first  class  named,  the  doctrine  is  applied  to  avoid  a  multiplicity  of 
suits.  In  the  second  class,  the  person  discharging  the  superior  lien 
is  treated  as  its  purchaser  or  assignee,  unless  the  facts  show  it  was 
intended  as  an  absolute  payment.  In  the  last  class,  the  insurer  is  sub- 
rogated to  the  remedies  of  the  assured,  upon  the  ground  that  upon 
payment  he  is  entitled  to  the  property  insured  as  being  abandoned 
by  the  assured.     Bishop  et  al.  v.  O'Couner  et  al.  431. 

2.  Of  purchaser  at  administrator '.<?  sale  of  land  to  claims  paid  by  the 
sale.  A  purchaser  of  land  at  an  administrator's  sale  is  noteutitled  in 
equity  to  be  subrogated  to  the  claims  of  creditors  which  have  been 
paid  by  the  purchase  money,  where  the  title  fails  for  a  want  of  juris- 
diction in  the  court  ordering  the  sale,  over  the  persons  of  the  heirs. 
Ibid.  431. 

3.  Where  the  purchase  money  at  such  a  sale  has  been  applied  in 
removing  incumbrances  or  charges  upon  the  lands  of  an  estate,  and 
the  title  fails,  it  has  been  held,  that  the  purchaser  may  be  subrogated 
to  the  lien  so  discharged  by  his  payment;  but  claims  against  an  estate 
are  not  regarded  as  such  a  charge  upon  the  real  estate.  The  land  may 
be  subjected  to  their  payment  upon  a  deficiency  of  personal  assets, 
but  the  administrator  takes,  in  such  case,  only  a  power,  which  must 
be  exercised  within  the  period  of  seven  years,  unless  a  satisfactory 
excuse  can  be  shown  for  the  delay.     Ibid.  431. 

SURETY. 

Misapplication  of  payments. 

1.  In  case  of  other  dealings  between  the  creditor  and  the  principal 
debtor.  A  bill  in  equity  to  obtain  relief  against  a  judgment  at  law 
showed  that  the  plaintiff  in  the  judgment  sold  one  A,  a  peddler,  goods, 
for  which  A  gave  the  notes  embraced  in  the  judgment,  with,  the  com- 
plainants as  sureties,  who  became  such  under  the  agreement  of  all 
the  parties  that  A  should  sell  the  goods  and  apply  the  proceeds  from 
time  to  time  until  the  notes  should  be  paid;  that  the  plaintiff  con- 
tinued afterwards  to  sell  goods  on  a  credit  to  A  until  he  failed,  when 
he  owed  the  plaintiff' about  $700  on  account;  and  that,  after  The  giv- 
ing of  the  notes,  A  sent  the  plaintiff,  at  different  times,  about  $1800, 
and  more  than  enough  to  have  paid  the  notes,  which  was  applied  in 
payment  of  the  subsequent  account:  Held,  that  the  bill  was  defective 
in  not  charging  that  the  goods  for  which  the  notes  were  given  had 
been  sold  hy  A,  or  that  A  had  received  any  money  for  them,  or  if  so, 
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SURETY.    Misapplication  of  payments.     Continued. 

that  he  sent  it,  or  any  part  of  it,  to  the  plaintiff  in  the  judgment. 
Unless  this  were  so,  there  could  be  no  misapplication  of  the  fund, 
which  was  their  security,  and  consequently  no  breach  of  the  agree- 
ment by  the  plaintiff.     Mellendy  et  al.  v.  Austin  et  al.  15. 

2.  If  the  payee  of  notes  given  for  the  purchase  of  goods  agrees 
with  the  purchaser  and  his  sureties  that  the  proceeds  of  the  goods, 
when  sold  by  the  purchaser,  shall  be  received  in.  payment  of  the  notes, 
this  will  constitute  the  proceeds  of  the  sale  a  fund  for  the  payment  of 
the  notes,  and  the  payee  can  not,  without  the  consent  of  the  sureties, 
apply  the  same  when  paid  to  him  on  some  other  indebtedness  of  the 
principal.     Ibid.  15. 

3.  Where  goods  are  sold  to  A,  who  gives  his  notes  for  the  price, 
with  sureties,  under  an  agreement  that  he  is  to  peddle  the  same  and 
the  proceeds  shall  be  taken  and  applied  in  payment,  the  proceeds, 
when  received  by  the  payee,  will  be  a  payment  on  the  notes,  and  the 
payee  will  have  no  right  to  appropriate  it  to  any  other  purpose  with- 
out the  assent  of  the  sureties.  The  defense  in  such  a  case  is  complete 
at  law  under  the  pl-ea  of  payment.     Ibid.  15. 

TAXATION. 

Payment  of  taxes. 

Under  Limitation  Act  of  1839.     See  LIMITATIONS,  11  to  14. 

TITLE. 
On  conveyance  to  a  trustee. 

Re -conveyance  necessary  to  re-invest  grantor  with  legal  title.  See 
MORTGAGES  AND  DEEDS  OF  TKUST,  12. 

TRESPASS. 

All  are  principals. 

1.  There  are  no  accessories  in  trespass.  There  are  no  accessories  in 
trespass,  but  all  who  are  concerned  with  the  trespass  in  any  manner 
are  principals.  The  person  who  commands,  or  stands  by  and  approves, 
is  guilty  in  like  manner  with  the  one  who  does  the  act.  Olsen  v.  Up- 
sahl,  273. 

2.  In  trespass  growing  out  of  the  service  of  a  writ  of  restitution 
in  a  forcible  detainer  case,  by  an  officer,  the  defendant,  who  was  the 
plaintiff  in  the  writ,  and  who  was  sued  alone  for  the  officer's  act, 
asked  an  instruction  that,  if  the  trespass  wras  committed  by  other 
individuals  than  the  defendant,  the  jury  should  find  for  the  defendant, 
unless  she  aided  and  abetted  in  the  commission  of  the  trespass.  To 
this  the  court  added:  "or  authorized  the  constable  to  take  possession 
of  the  house  by  moving  the  plaintiff  and  her  goods,  or,  with  a  knowl- 
edge  thereof,  approved   the    same:"     Held,  that   the    instruction,  as 
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TRESPASS.     All  are  principals.     Continued. 

asked,  did  not  properly  lay  down  the  law,  and  that  the  modification 
was  proper.    Olsen  v.  Upsahl,  273. 

3.  In  the  same  case,  the  defendant  asked  the  court  to  instruct  the 
jury  that,  unless  they  believed,  from  the  evidence,  that  the  defendant 
was  guilty  of  having  committed  the  trespasses  named  in  the  declara- 
tion, they  should  find  for  the  defendant,  which  was  refused :  Held, 
that  it  was  rightfully  refused,  being  calculated  to  mislead  the  jury,  as 
it  was  not  claimed  the  defendant  committed  the  trespass  in  person. 
Ibid.  273. 

Principal  and  agent. 

4.  Trespass  by  an  agent — liability  of  principal.  In  trespass,  by  a 
tenant  against  the  landlord,  his  agents  and  an  officer,  to  recover  dam- 
ages for  an  alleged  illegal  distraint  of  the  tenant's  goods  for  rent,  the 
expulsion  of  the  tenant  and  the  removal  of  his  goods  from  the  de- 
mised premises,  the  last  forming  the  principal  grievance,  a  general 
recovery  was  had  against  all.  It  appeared  that  the  landlord  was  ab- 
sent at  the  East  at  the  time  of  the  alleged  trespasses,  and  did  not 
direct  the  acts  complained  of,  and  did  not  know  of  their  commission : 
Held,  that  the  landlord  could  only  be  held  responsible  on  the  ground 
of  a  subsequent  ratification,  and  without  proof  of  his  sanctioning  the 
expulsion,  and  removal  of  the  goods,  the  judgment  against  him  was 
erroneous.     Grund  et  al.  v.  Van  Vleck,  478. 

Trespass  by  one  partner. 

5.  Liability  of  co-partner.  One  partner  can  not  involve  another  in 
a  trespass,  unless  in  the  ordinary  course  of  their  business,  and  in  a 
case  where  the  trespass  is  in  the  nature  of  a  taking  which  is  available 
to  the  partnership;  and  in  such  case,  to  render  the  partner  liable  who 
did  not  join  in  the  commission  of  the  trespass,  he  must  afterwards 
have  concurred  in  and  received  the  benefit  of  it.     Ibid.  478. 

6.  When  liable  for  co-partner'' s  trespass  by  subsequent  approval.  Where 
one  partner  of  a  firm  acting  as  agents  for  the  owner  of  demised  prop- 
erty, committed  a  trespass  in  expelling  the  tenant  and  removing  his 
goods  from  the  premises,  it  was  held,  that  the  other  partner,  who  took 
no  part  in  the  act,  and  knew  nothing  of  it  at  the  time,  and  neither 
advised  nor  directed  it,  could  not  be  rendered  liable  on  the  mere 
ground  of  his  subsequent  approval  and  sanctioning  of  the  act  after 
its  commission.     Ibid.  478. 

Approving  of  trespass  of  another. 

7.  Liability  incurred  thereby.  The  subsequent  approval  of  a  tres- 
pass by  a  third  person  will  not  render  him  liable  unless  the  act  was 
originally  done  in  his  name  or  for  his  use.     Ibid.  478. 
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TROVER. 

Conversion  by  one  partner. 

Whether  trover  will  lie  against  the  firm.    See  PARTNERSHIP,  4,  5. 

TRUSTS. 

When  a  trust  exists. 

1.  And  enforcement  thereof  in  equity.  "Where  a  party  sold  land  in 
consideration  of  the  purchaser's  agreement  to  pay  off  certain  debts 
of  the  vendor,  and  the  purchaser  gave  the  money  necessary  for  that 
purpose  to  a  third  party,  who  agreed  to  discharge  the  indebtedness, 
and  the  vendor  conveyed  the  laud  upon  the  representation  of  such 
third  party  that  he  had  paid  the  debts,  when  in  fact  he  had  only  paid 
a  part  of  them,  and  one  of  the  creditors,  on  the  promise  of  payment 
by  the  third  party,  gave  time  until  his  judgment  ceased  to  be  a  lien 
on  the  land  sold,  it  was  held,  that  such  third  party  held  the  money  in 
trust  for  the  payment  of  the  debts,  and  that  a  court  of  equity  would 
enforce  the  trust  by  requiring  him  to  pay  the  money  in  his  hands,  at 
the  suit  of  the  creditor.    Jenkins  v.  Doolittle,  415. 

2.  Parol  evidence  to  s7iow  that  payee  of  a  note  was  a  trustee.  Where 
the  name  of  a  person  is  put  in  a  promissory  note  as  the  payee,  and 
in  a  mortgage  to  secure  its  payment,  as  the  mortgagee,  by  the  express 
agreement  of  the  parties  in  interest,  for  the  mere  purpose  of  conven- 
ience in  the  collection  and  payment  of  the  same,  in  viewT  of  a  contem- 
plated removal  from  the  State  of  the  party  to  wdiom  the  debt  was 
owing,  this  will  constitute  the  payee  a  mere  trustee,  and  parol  evi- 
dence is  admissible  to  show  that  fact  for  the  purpose  of  enabling  the 
maker  to  show  fraud  aud  failure  of  consideration.  Belohradsky  et  al. 
v.  Kuhn,  547, 

Compensation  to  trustee.- 

3.  Where  a  trustee  claims  compensation  for  his  services,  he  must 
show  that  he  has  discharged  the  trust;  and  if  the  agreement  to  pay 
him  out  of  the  fund  is  disputed,  he  must  establish  it  by  a  preponder- 
ance of  evidence.    Jenkins  v.  Doolittle,  415. 

Liability  of  trustee. 

4.  Interest.  Where  a  person  received  money  in  trust  to  pay  certain 
debts,  and  only  paid  a  portion  of  them,  and  refused  to  pay  the  others, 
claiming  the  balance  in  his  hands  as  compensation,  w7hich  claim  he 
failed  to  establish,  it  was  held  proper  to  enter  a  decree  against  him  for 
the  sum  in  his  hands,  with  interest  from  the  time  he  ought  to  have 
paid  out  the  same.     Ibid.  415. 

Compelling  conveyance  of  legal  title. 

5.  As  against  representatives  of  trustee.  Where  the  president  of  a 
bank  took  a  conveyance  of  land  in  his  name  in  payment  of  a  debt 
due  the  bank,  in  trust  for  the  use  and  benefit  of  the  bank,  and  the 
interest  of  the  bank  was  sold  and  conveyed  by  a  receiver  appointed 
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TRUSTS.     Completing  conveyance  to  legal  title.     Continued. 

in  New  York,  where  the  hank  was.it  was  held,  that  the  grantee  of  the 
receiver,  as  cestui  que  trust,  was  entitled  to  have  a  decree  requiring 
the  widow  and  heirs  at  law  of  the  president  to  conve}^  the  legal  title 
to  him.     Moore  v.  Munn  et  al.  591. 

Suit  upon  promissory  note. 

6.  By  trustee — defenses  allowable.  Where  the  plaintiff  in  an  action  on 
a  promissory  note  is  a  mere  trustee  for  another,  the  maker  may  avail 
himself  of  any  defense  which  lie  might  set  up  against  the  real  owner 
if  the  action  had  been  brought  in  his  name.  Belohradsky  et  al.  v. 
Kuhn,  547. 

Resulting  trust. 

7.  Title  acquired  by  an  agent.  Where  the  confidential  agent  of  an 
aged  and  illiterate  man,  having  his  principal's  money  to  invest,  made 
a  loan  of  a  portion  of  it,  taking  a  note  and  mortgage  from  the  bor- 
rower to  himself  instead  of  to  his  principal,  and  when  the  debt  became 
due  foreclosed  the  mortgage  and  bid  in  the  propertj'-  at  the  master's 
sale,  and  received  a  deed  therefor,  it  was  held,  that  a  resulting  trust 
arose  in  favor  of  the  principal  as  to  the  title  of  the  land  thus  acquired. 
Goolcson  v.  Richardson  et  al.  137. 

8.  In  such  a  case,  the  transaction  is  regarded  as  a  purchase  paid 
for  by  the  cestui  que  trust,  as  the  beneficial  interest  in  the  money 
belonged  to  him,  and  the  investment,  subjecting  the  land  to  sale 
under  decree  of  foreclosure  and  purchasing  it  by  the  agent,  will  not 
change  the  character  of  the  fund  so  as  to  prevenjt  the  cestui  que  trust 
from  claiming  the  land.     Ibid.  137. 

Deed  of  trust  to  secure  creditors. 

9.  Of  rights,  duties  and  powers  arising  thereunder.  See  MORT- 
GAGES AND  DEEDS  OF  TRUST.     • 

Church  peoperty  held  in  trust. 

10.  Trust  enforced  in  eqivity.  See  CHURCHES  AND  CHURCH 
PROPERTY,  4. 

USAGE. 

AS  EXPLANATORY  OF  FACTOR'S  POWERS. 

1.  The  usages  of  a  particular  trade  or  business  are  prope-rly 
admitted  for  the  purpose  of  interpreting  the  powers  given  to  an  agent 
or  factor.     Phillips  et  al.  v.  Moir  et  al.  155. 

VENDOR  AND  PURCHASER. 
Declaration  of  forfeiture  by  vendor. 

1.  Under  what  conditions  allowable.  Where  time  was  made  of*  tne 
essence  of  a  contract  for  the  sale  of  real  estate,  and  it  was  provided 
that  the  vendor  might  declare  a  forfeiture  for  default  in  making  paj-- 
ments  when  due,  and  the  vendor  never  exercised  his  right  to  declare 
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VENDOR  AND  PURCHASER. 
Declaration  op  forfeiture  by  vendor.  Continued. 
a  forfeiture  in  his  lifetime,  though  the  payments  had  all  matured, 
and  after  his  death  his  heirs  declared  the  contract  forfeited  for  non- 
payment, it  not  appearing  that  thej'  were  prepared  to  make  the  con- 
veyance to  the  vendee,  it  was  held,  that  as  the  payment  of  the  purchase 
money  and  the  making-  of  the  conveyance  were  concurrent  acts,  the 
heirs  of  the  vendor  could  not  legally  declare  the  forfeiture  without 
showing  that  they  offered  to  convey  the  land,  or  that  they  were  ready 
and  able  to  convejr  as  required  by  the  contract.  Peck  et  al.  v.  Tlte 
Brighton  Go.  200. 

2.  Where  the  payment  of  the  purchase  money  and  the  making  of 
a  conveyance  are  concurrent  acts,  the  vendor,  or  his  heirs  after  his 
death,  have  no  power  to  declare  a  forfeiture  of  a  contract  of  sale  of 
land,  unless  they  at  the  time  are  ready  and  have  the  ability  to  convey 
according  to  its  terms.     Ibid.  200. 

3.  How  readiness  to  perform  should  be  shown.    Where  the  vendor 
.  of  land   is  dead,  and  the  last  installment  of  the   purchase  money  is 

due,  under  a  contract  making  time  of  the  essence  of  the  contract,  and 
a  failure  to  pay  at  the  time  when  due  ground  of  forfeiture,  a  deed 
should  be  executed  by  the  heirs  and  widow  of  the  vendor  and  tendered 
to  the  purchaser,  and  payment  demanded,  and  on  refusal  to  pay,  the 
heirs  may  declare  a  forfeiture. 

Specific  performance. 

4.  By  the  purchaser  and  by  the  vendor.     See  CHANCERY,  7  to  15. 

VOLUNTARY  CONVEYANCES. 
In  fraud  of  creditors.    See  FRAUDULENT  CONVEYANCES,  1,  2. 

WAREHOUSEMEN. 
Regulating  public  warehouses. 

1.  Constitutionality  of  the  act  of  April  25,  1871,  on  that  subject — and 
of  the  power  of  the  legislature  in  that  regard.  See  CONSTITUTIONAL 
LAW,  3,  4,  5. 

Carrier — warehouseman. 

2.  When  the  liability  of  carrier  ceases  and  that  of  warehouseman 
begins.  '  See  CARRIERS. 

WIDOW. 
Widow  as  heir  of  deceased  husband. 

Effect  of  jointure  in  bar  of  dower.    See  DESCENTS,  1. 

WITNESSES. 
Competency. 

1.  In  suit  against  an  estate  for  an  account.  Where,  in  a  suit  at  law 
by  minor  heirs  against  an  administrator  of  an  estate,  to  recover 
moneys  received  by  the  intestate,  which  belonged  to  the  plaintiffs' 
father's  estate,  it  was,  by  stipulation,  agreed  that  the  plaintiffs-'  mother 
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WITNESSES.     Competency.     Continued. 

and  her  present  husband  should  be  made  parties,  and  the  cause  should 
be  heard  by  the  court,  and  determined  according  to  equity:  Held, 
that  the  mother  of  the  minor  plaintiffs  was  not  a  competent  witness 
to  testify  generalh'  for  the  purpose  of  establishing  her  own  claim,  but 
that  she  was  competent  to  prove  any  fact  to  establish  the  claim  on 
behalf  of  the  minor  plaintiffs.     Stewart  et  al.  v.  Kirk,  Admr.  509. 

2.  As  to  conversation  after  the  death  of  intestate  in  suit  against  his 
est ute.  In  a  suit  against  the  administrator  of  an  estate  upon  a  claim, 
the  administrator  proved  certain  declarations  or  admissions  of  the 
plaintiff  as  to  the  state  of  the  account,  after  the  intestate's  death.  The 
plaintiff  then  offered  to  testify  and  explain  what  he  did  say  to  the 
witnesses,  which  the  court  below  refused  to  allow:  Held,  that  the 
court  erred,  as  the  plaintiff  was  a  competent  witness  to  explain  or 
contradict  the  statement  of  the  witnesses  in  regard  to  the  particular 
conversation.     Ibid.  509. 

3.  When  competent  for  one  purpose  but  not  for  general  purposes,  it 
should  appear  for  what  purpose  his  testimony  is  sought.  Where  a  wit- 
ness sought  to  be  examined  is  competent  as  to  certain  facts,  but  not 
as  a  general  witness,  and  he  is  objected  to  as  incompetent,  the  party 
desiring  his  testimony  should  state  what  he  proposes  to  prove  by  him, 
so  that  the  court  may  know  that  it  is  proper,  otherwise  this  court  can 
not  say  there  is  any  error  in  refusing  to  allow  him  to  testify.  Ibid. 
509. 

Impeachment. 

4.  Want  of  intelligence.  On  the  trial  of  a  case  where  the  plaintiff, 
a  man  of  culture,  testified,  while  the  witnesses  on  the  other  side  were 
Germans,  apparently  of  little  education,  and  one  or  two  of  whom 
spoke  English  quite  imperfectly,  the  court  instructed  the  jury  that  a 
witness  might  be  impeached  just  as  effectually  b}rhis  manner  of  testi- 
fying, his  feelings  towards  the  parties,  inconsistency  of  his  statements, 
if  any,  his  want  of  intelligence,  or  the  wTant  of  means  of  knowing  the 
facts  of  which  he  testifies,  as  by  the  direct  testimony  of  other  wit- 
nesses:  Held,  that  the  instruction  was  erroneous,  as  it  was  calculated 
to  give  the  jury  to  understand  that  a  witness  might  be  just  as  effectu- 
ally impeached  by  a  lack  of  intelligence  as  by  the  positive  testimony 
of  other  witnesses.     Chicago  West  Division  Railway  Co.  v.  Bert,  888. 

Credibility. 

5.  On  the  trial  of  one  for  perjury,  the  court  instructed  the  jury, 
"that  if  they  believe  from  the  evidence  that  any  of  the  witnesses,  who 
have  testified  for  the  defense,  have  sworn  falsely  on  any  material  fact 
in  issue,  then  they  have  the  right  to  disregard  their  testimonj^,  unless 
corroborated  by  other  credible  evidence  in  the  case:  "  Held,  that  the 
instruction  was  clearly  wrong,  it  omitting  the  essential  element  that 
the  witnesses  had  willfully  and  knowingly  sworn  falsely.  Pollard  v. 
The  People,  148. 
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